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CHAPTER    I. 
ILLEGAL  AND  IMPOSSIBLE  CONDITIONS. 

Co.  Lit.  206  a.  If  a  condition  annexed  to  lands  be  possible  at 
the  making  of  the  condition,  and  become  impossible  by  the  act  of  God, 
yet  the  state  of  the  feoffee,  &c.  shall  not  be  avoided.  As  if  a  man 
maketh  a  feoffment  in  fee  upon  condition,  that  the  feoffor  shall  within 
one  j-ear  go  to  the  city  of  Paris  about  the  affairs  of  the  feoffee,  and 
presently  after  the  feoffor  dieth,  so  as  it  is  impossible  by  the  act  of 
God  that  the  condition  should  be  performed,  yet  the  estate  of  the 
feoffee  is  become  absolute ;  for  though  the  condition  be  subsequent  to 
the  state,  yet  there  is  a  precedency  before  the  re-entry,  viz.  the  per- 
formance of  the  condition.  And  if  the  land  should  by  construction  of 
law  be  taken  from  the  feoffee,  this  should  work  a  damage  to  the  feoffee, 
for  that  the  condition  is  not  performed  which  was  made  for  his  benefit. 
And  it  appeareth  by  Littleton,  that  it  must  not  be  to  the  damage  of  the 
feoffee  ;  and  so  it  is  if  the  feoffor  shall  appear  in  such  a  court  the  next 
term,  and  before  the  day  the  feoffor  dieth,  the  estate  of  the  feoffee  is 
absolute.  But  if  a  man  be  bound  b}'  recognizance  or  bond  with  condi- 
tion that  he  shall  appear  the  next  term  in  such  a  court,  and  before  the 
day  the  conusee  or  obligor  dieth,  the  recognizance  or  obligation  is  saved  ; 
and  the  reason  of  the  diversity  is,  because  the  state  of  the  land  is  exe- 
cuted and  settled  in  the  feoffee,  and  cannot  be  redeemed  back  again 
but  by  matter  subsequent,  viz.  the  performance  of  the  condition.  But 
the  bond  or  recognizance  is  a  thing  in  action,  and  executor^',  whereof 
no  advantage  can  be  taken  until  there  be  a  default  in  the  obligor ;  and 
therefore  in  all  cases  where  a  condition  of  a  bond,  recognizance,  &c.  is 
possible  at  the  time  of  the  making  of  the  condition,  and  before  the  same 
VOL.  VI.  —  1  , 
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can  be  performed,  the  condition  becomes  impossible  by  the  act  of  God, 
or  of  the  law,  or  of  the  obligee,  &c.  there  the  obligation,  &c.  is  saved. 
But  if  the  condition  of  a  bond,  &c.  be  impossible  at  the  time  of  the 
making  of  the  condition,  the  obligation,  &c.  is  single.  And  so  it  is  in 
case  of  a  feoB'ment  in  fee  with  a  condition  subsequent  that  is  impossible, 
the  state  of  the  feoffee  is  absolute ;  but  if  the  condition  precedent  be 
impossible,  no  state  or  interest  shall  grow  thereupon.  And  to  illustrate 
these  by  examples  you  shall  understand.  If  a  man  be  bound  in  an 
obligation,  &c.  with  condition  that  if  the  obligor  do  go  from  the  church 
of  St.  Peter  in  Westminster  to  the  church  of  St.  Peter  in  Rome  within 
three  hours,  that  then  the  obligation  shall  be  void.  The  condition  is 
void  and  impossible,  and   the  obligation  standeth  good. 

And  so  it  is  if  a  feoffment  be  made  upon  condition  that  the  feoffee 
shall  go  as  is  aforesaid,  the  state  of  the  feoffee  is  absolute,  and  the 
condition  impossible  and  void. 

If  a  man  make  a  lease  for  life  upon  condition  that  if  the  lessee  go  to 
Rome,  as  is  aforesaid,  that  then  he  shall  have  a  fee,  the  condition  pre- 
cedent is  impossible  and  void,  and  therefore  no  fee  simple  can  grow  to 
the  lessee. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 
shall  re-enfeoff  him  before  such  a  day,  and  before  the  daj-  the  feoffor 
disseise  the  feoffee,  and  hold  him  out  by  force  until  the  day  be  past,  the 
state  of  the  feoffee  is  absolute,  for  "  the  feoffor  is  the  cause  wherefore 
the  condition  cannot  be  performed,  and  therefore  shall  never  take  ad- 
vantage for  non-performance  thereof."  And  so  it  is  if  A.  be  bound 
to  B.  that  I.  S.  shall  marry  Jane  G.  before  such  a  day,  and  before  the 
day  B.  marry  with  Jane,  he  shall  never  take  advantage  of  the  bond, 
for  that  he  himself  is  the  mean  that  the  condition  could  not  be  per- 
formed.    And  this  is  regularly  true  in  all  cases. 

But  it  is  commonly  holden  that  if  the  condition  of  a  bond,  &c.  be 
against  law,  that  the  bond  itself  is  void. 

But  herein  the  law  distinguisheth  between  a  condition  against  law  for 
the  doing  of  an}'  act  that  is  malum  in  se,  and  a  condition  against  law 
(that  concerneth  not  anything  that  is  malum  in  se)  but  therefore  is 
against  law,  because  it  is  either  repugnant  to  the  state,  or  against  some 
maxim  or  rule  in  law.  And  therefore  the  common  opinion  is  to  be  un- 
derstood of  conditions  against  law  for  the  doing  of  some  act  that  is 
malum  in  se,  and  j-et  therein  also  the  law  distinguisheth.  As  if  a  man 
be  bound  upon  condition  that  he  shall  kill  I.  S.  the  bond  is  void. 

But  if  a  man  make  a  feoffment  upon  condition  that  the  feoffee  shall 
kill  I.  S.  the  estate  is  absolute,  and  the  condition  void. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  shall  not 
alien,  this  condition  is  repugnant  and  against  law,  and  the  state  of  the 
feoffee  is  absolute  (whereof  more  shall  be  said  in  his  proper  place). 
But  if  the  feoffee  be  bound  in  a  bond,  that  the  feoffee  or  his  heirs  shall 
not  alien,  this  is  good,  for  he  may  notwithstanding  alien  if  he  will  for- 
feit his  bond  that  he  himself  hath  made. 
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So  it  is  if  a  man  make  a  feoffment  in  fee  upon  condition  that  the 
feoffee  shall  not  take  the  pi'ofits  of  the  land,  this  condition  is  repugnant 
and  against  law,  and  the  state  is  absolute. 

But  a  bond  with  a  condition  that  the  feoffee  shall  not  take  the  profits 
is  good.  If  a  man  be  bound  with  a  condition  to  enfeoff  his  wife,  the 
condition  is  void  and  against  law,  because  it  is  against  the  maxim  in 
law,  and  j-et  the  bond  is  good ;  but  if  he  be  bound  to  pay  his  wife 
money,  that  is  good.  £Jt  sic  de  similibus,  whereof  there  be  plentiful 
authorities  in  our  books. 


THOMAS  V.  HOWELL. 
King's  Bench.     1692. 

[Beported  1  Saik.  170.] 

One  devised  to  his  eldest  daughter,  upon  condition  she  should  marry 
his  nephew  on  OK  before  she  attained  the  age  of  twenty-one.  The 
nephew  died  joung,  and  the  daughter  never  refused,  and  indeed  never 
was  required  to  marry  him.  After  the  death  of  the  nephew,  the 
daughter,  being  about  seventeen,  married  J.  S.  And  it  was  adjudged 
in  C.  B.  that  the  condition  was  not  broken,  being  become  impossible 
by  the  act  of  God ;  and  the  judgment  was  afterwards  affirmed  in  error 
in  B.  R.> 


LOWTHER  V.  CAVENDISH. 

Chancery.     1758. 

[Reported  1  Ed.  99.] 

The  Lord  Keeper.''  [Sir  Robert  Henley.]  Upon  this  bill  three 
questions  have  been  made,  which  are  questions  of  construction  upon 
the  will  of  old  Sir  James  Lowther.  .  .  .  The  second  question,  which 
relates  to  the  £30,000  South  Sea  Annuities,  depends  upon  another  part 
of  the  will.  "  And  whereas  I  did  not  think  it  proper  for  me  to  divide 
my  estate  in  Cumberland,  but  rather  to  dispose  of  it  in  the  manner  I 
have  done,  as  it  is  an  estate  that  requires  great  application  and  care  in 
those  that  are  to  have  the  management  of  it,  I  think  it  right  for  the 
said  Sir  "William  Lowther  to  have  all  the  estate  that  the  said  James 
Lowther  has  in  Cumberland,  and  that  the  said  James  Lowther  should 
have  all  the  estate  of  the  said  Sir  William  Lowther  in  Yorkshire.  It  is 
my  will,  and  I  do  hereby  give  and  devise  £30,000  South  Sea  Annuities 
to  the  said  James  Lowther,  Sir  William  Lowther,  and  Robert  Harper, 
in  trust  for  the  said  James  Lowther,  until  such  time  as  the  said  Sir 
William  Lowther  shall,  by  absolute  and  effectual  conveyances,  make 

1  Cf.  Union  Pac.  Ry.  Co.  v.  Cook,  98  Fed.  K.  281  (C.  C.  A.  1899) ;  Cincinnati  v. 
Bahb,  4  Oh.  Dec.  464  (1893). 

^  Only  the  opinion,  and  of  the  opinion  only  that  part  which  relates  to  the  question 
of  conditions,  is  here  given. 


4  LOWTHER  V.  CAVENDISH.  [CHAP.  I. 

over  to  and  vest  in  the  said  James  Lowtlier  and  iiis  heirs  all  his  lands, 
tenements,  and  hereditaments,  at  or  within  twentj-  miles  of  Marsk,  he 
the  said  James  Lowther  conveying  to  the  said  Sir  William  Lowther  all 
his  right  and  title  to  the  rent  charge  hereinbefore  given  him  of  £1,000 
per  annum  for  his  life  out  of  my  estate  at  St.  Bees.  And  it  is  my  will, 
that  in  case,  by  the  neglect  or  refusal  of  either  of  the  said  Sir  William 
Lowther  or  James  Lowther,  what  I  have  here  recommended  and  di- 
rected is  not  made  good  and  completed,  within  six  months  after  the 
said  James  Lowther  comes  to  the  age  of  twentj'-one,  such  one  of  them 
two,  by  whose  neglect  or  refusal  it  shall  appear  not  to  have  been  com- 
pleted, shall  not,  after  that  time,  have  any  share  of  the  said  £30,000 
South  Sea  Annuities ;  but  the  whole  of  the  said  £30,000  South  Sea 
Annuities  shall  be  the  sole  property  of  such  one  of  them  two  who  was 
willing  and  ready  to  have  completed  and  made  effectual  what  I  have 
recommended.  And,  further,  it  is  mj-  will,  that,  in  case  what  I  have 
recommended  is  made  good  and  completed  by  the  said  Sir  William 
Lowther  and  James  Lowther,  the  said  £30,000  South  Sea  Annuities  shall 
be  equally  between  them ;  and  that  each  shall  have  £15,000  of  it." 
[Sir  William  Lowther  died  after  the  testator,  before  the  exchange  could 
be  made,  as  the  plaintiff —  the  James  Lowther  mentioned  in  the  will,  and 
who  on  the  testator's  death  became  Sir  James  Lowther  —  was  still  an 
infant.] 

In  the  first  place  it  is  to  be  observed,  that  this  is  the  devise  of  a 
chattel,  bearing  fruit  to  Sir  James  Lowther,  and  two  trustees,  upon 
trust  for  Sir  James,  to  have  the  fruit  quousgue.  —  That  is,  in  construc- 
tion of  law,  a  devise  to  him  of  the  chattel  quousgue.  —  When  is  the 
devise  to  him  to  cease  in  point  of  limitation?  When  Sir  William 
Lowther  shall  convey  to  Sir  James  his  Yorkshire  estate.  —  Till  that 
event  happens,  Sir  James  has  as  great  an  interest  in  this  money  as 
if  no  limitation  had  been  added  to  the  devise  ;  just  as  a  man  that  has  a 
quahfied  or  conditional  fee,  has  as  great,  and  as  ample  an  estate,  as  he 
that  has  a  fee-simple,  though  his  estate  is  not  so  perdurable,  so  pure, 
or  so  absolute.  The  same  event  must  determine  the  total  interest  in 
these  annuities  as  to  Sir  James,  and  precede  the  vesting  of  any  part  of 
them  in  Sir  WiUiam.  The  event  is  a  condition  subsequent  to  limit  one 
interest  and  a  condition  precedent  to  tlie  accruing  of  the  other.  Is 
there  anything  subsequent  in  the  will  that  controls  this  express  intent? 
There  seems  to  be  no  event  on  which  the  £30,000  is  to  be  divided,  but 
this  :  Sir  William  was  to  purchase  the  moiety  of  the  £30,000,  and  the 
rent  charge  of  £1,000  per  annum,  bj'  exchanging  the  estate  ;  but  if  he 
was  willing  to  exchange,  and  Sir  James  refused  or  neglected  to  com- 
plete the  exchange,  on  that  event  the  whole  was  to  go  to  Sir  William. 
Sir  James  has  not  neglected  or  refused,  and  consequently  can  have 
forfeited  nothing.  The  exchange  becomes  impossible  by  the  act  of 
God,  and  by  that  the  qualified  legacy  becomes  absolute.  Suppose  I 
give  the  dividends  of  my  £10,000  bank  stock  to  I.  S.  till  I.  N.  returns 
to  England,  or  till  I.  N.  marries ;  and  I.  N.  dies.    Is  not  the  legacy  ab- 
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solute?  There  seems  to^me  throughout  the  will,  not  to  be  the  most  dis- 
tant hint  of  an  intent  in  the  testator  to  have  given  anj*  part  of  his  South 
Sea  Annuities  to  Sir  William  Lowlher,  but  upon  his  doing  somewhat  to 
merit  it.  It  is  not  expressed  as  a  legatum  benevolentice,-  but  as  a  ler/a- 
tuni  coercendi  causa,  which  has  ever  been  a  very  common  method  of 
purchasing  a  boon,  that  the  testator  makes  an  object  after  his  death. 

Legacies  of  this  kind  are  given  on  condition,  adempted  on  condition, 
and  transferred  on  condition,  in  order  to  obtain  the  end  of  the  testator. 
Thej'  were  indeed  reprobated  as  legacies  nomine  poenm  by  the  old  Ro- 
man law,  but  permitted  when  that  law  was  corrected  into  purity',  and 
have  been  allowed  ever  since.  "  Poenae  quoque  nomine  inutiliter  autea 
legabatur,  et  adimebatur,  vel  transferebatur.  Poenae  autem  nomine 
legari  videtur,  quod  coercendi  haeredis  causa  relinquitur,  quo  magis 
aliquid  faciat,  aut  non  faciat,  &c.  —  Sed  hujusmodi  scrupulositas  nobis 
non  placuit,  &  generaliter  ea  quae  relinquuntur,  licet  poenae  nomine 
fuerint  relicta,  vel  adempta,  vel  in  alium  translata,  nihil  distare  a  caeteris 
legatis  constituimus,  vel  in  dando,  vel  in  adimendo,  vel  in  transferendo : 
exceptis  videlicet  iis  quae  impossibilia,  vel  legibus  interdicta,  aut  alias 
probrosa.  Hujusmodi  enim  testameutorum  dispositiones  valere,  secta 
meorum  temporum  non  patitur  "  (Just.  Inst.  lib.  2,  tit.  20,  subjinem). 

The  sense  of  this  is,  that  by  the  old  Roman  law,  if  any  legacy  was 
given  from  an  heir  to  a  legatee  upon  condition,  or  in  order  to. compel 
the  heir  to  do,  or  to  restrain  him  from  doing,  anj'  particular  thing,  such 
legacy  was  deemed  to  be  given  nomine  poenae  and  void.  This  was  very 
irrational,  for  cvjus  est  dare,  ejus  est  disponere.  Justinian  therefore 
corrects  the  law,  and  says  such  legacies  shall  stand  on  the  ground  of 
other  legacies,  unless  the  condition  be  impossible,  prohibited  at  law,  or 
infamous.  However,  the  best  comment  on  this  passage  and  species  of 
legacies,  is  Mr.  Swinburn  (4  pt.  sec.  6,  fo.  229).  When  the  condition  is 
extreme,  that  is  to  say,  either  necessary  or  impossible,  such  condition 
hindereth  not  the  legatary,  but  that  he  may  recover  the  legacj' ;  but 
(fo.  223)  that  impossibility  is  with  this  limitation.  When  the  condition 
is  not  impossible  at  first,  but  becomes  impossible  afterwards,  for  then  it 
is  not  void,  but  makes  the  disposition  void.  E.  g.,  the  testator  gives 
A.  B.  £100  if  he  marry  his  daughter;  afterwards,  and  before  the  mar- 
riage, the  woman  dies,  whereby  the  condition  is  made  impossible.  In 
this  case  the  condition,  though  now  impossible,  is  not  void,  but  makes 
the  disposition  void. 

These  rules  annexed  to  conditional  legacies  seem  established  on  great 
authority  and  founded  on  good  sense.  For  if  I  annex  a  condition  to 
a  legacy,  impossible  at  the  time  of  imposing  it,  the  legacy  can  never 
take  effect,  consequently  it  is  repugnant,  as  if  I  give  A.  £100  si  mare 
ebiberit,  si  coelum  digito  attigerit ;  but  if  I  give  a  legacy  upon  a  pos- 
sible event,  that  is  not  repugnant  to  the  nature  of  the  gift,  but  only 
goes  in  restriction  of  the  testator's  benevolence ;  and  no  person  has  a 
right  to  impose  a  measure  upon  the  testator's  generosity,  or  to  say  that 
the  condition  imposed  is  whimsical  or  capricious. 
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The  next  consideration  is,  how  are  these  rules  applicable  to  the 
present  case.  Nothing  can  be  clearer  to  me,  than  that  this  is  a 
legacj'  coercendi  causa.  It  is  a  mean  to  attain  an  end.  Sir  James 
recites  that  he  .did  not  think  it  proper  to  divide  his  Cumberland  estate, 
and  intended  to  procure  a  further  acquisition  to  the  proprietor  of  it. 
Wliat  are  the  means  he  uses  for  that  purpose  ?  He  gives  £30,000  South 
Sea  Annuities  to  trustees,  to  pay  the  dividends  to  Sir  James  Lowther : 
had  he  stopped  here,  no  doubt  could  have  been  entertained  but  that  Sir 
James  would  have  been  entitled  to  this  £30,000.  But  then  he  adds  a 
conditional  word  quousque  Sir  WiUiam  convej-  his  Yorkshire  estate; 
and  in  case  such  conveyance  is  made,  the  £30,000  shall  be  divided,  and 
each  shall  have  £15,000.  Now  the  event  upon  which  Sir  William  Low- 
ther was  to  have  the  £15,000  was  possible  —  it  is  become  impossible. 
How  then  can  he  be  entitled  to  this  legacj-?  It  is  in  effect  no  more 
than  a  description  of  the  legatee.  I  give  to  Sir  William  (he  having 
conveyed  the  Yorksliire  estate  to  Sir  James),  £15,000. 

I  must  therefore  declare  .  .  .  that  the  plaintiff.  Sir  James  Lowther, 
is  entitled  to  the  £30,000  South  Sea  Annuities,  and  decree,  that  the  de- 
fendant Harper  may  join  in  a  sal*  or  transfer  of  the  said  South  Sea 
Annuities  to  and  for  the  sole  and  absolute  benefit  of  the  plaintiff. 

Tlie  Solicitor- General,  Perrot,  Browning,  and  Sewell,  for  the 
plaintiff. 

The  Attorney-  General,  Wilbraham,  and  Sbskins,  for  the  defendants. 

There  was  an  appeal  to  the  House  of  Lords  from  so  much  of  the 
above  decree  as  related  to  the  legacy  of  the  South  Sea  Annuities,  when 
the  same  was  affirmed,  6  March,  1759,  3  Toml.  P.  C.  186. 


BROWN  V.  PECK. 

Chancery.     1758. 
[BeporUd  1  Ed.  140.] 

William  Sparks,  by  his  will,  bearing  date  the  6th  of  Januarj',  1756, 
devised  inter  alia  to  his  niece  Elizabeth  Sparks,  eight  dwelling-houses, 
with  divers  remainders  over,  and  also  gave  her  two  several  legacies  of 
£500  each.  The  testator  gave  to  Charles  Umphreville,  who  had  mar- 
ried his  niece  Rebecca  Sparks,  five  shillings  and  no  more ;  because  he 
had  married  his  said  niece  without  the  consent  of  her  mother,  or  one 
of  her  relations  ;  and  after  leaving  his  said  niece.  Rebecca  Umphreville 
£15  for  mourning,  he  directed,  that  if  she  lived  with  her  husband,  his 
executors  should  pay  her  £2  per  mOnth,  and  no  more  ;  but  if  she  lived 
from  him,  and  with  her  mother  Sparks,  then  they  should  allow  her  £5 
per  month. 

By  indenture,  bearing  date  the  24th  of  September,  1756,  made  upon 
the  marriage  of  Elizabeth  Sparks  with  the  defendant  Peck,  the  testator 
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settled  five  dwelling-houses  (one  of  which  was  the  same  with  one  which 
he  had  devised  to  Elizabeth  Sparks  by  his  will),  and  the  sum  of  £500, 
upon  the  husband  and  wife  successively,  and  the  issue  of  the  marriage. 

Upon  a  bill  brought  to  have  the  will  established  and  explained,  one 
question  was,  whether  the  advancement  by  the  settlement  was  an 
ademption?  There  was  another  question  upon  the  amount  of  the 
allowance  to  be  made  to  Mrs.  Umplireville. 

The  testator  had  four  nieces,  and  evidence  was  entered  into  by  the 
plaintiffs,  to  show  that  he  intended  the  portion  to  be  an  ademption  of 
what  was  left  by  the  will ;  but  it  amounted  to  nothing  more  than  gen- 
eral declarations,  that  they  should  all  be  equally  provided  for. 

The  Solicitor-  General  and  Wilbraham,  for  the  plaintiffs. 

jPerrot  and  Comyn  for  the  Umphrevilles. 

The  Attorney-  General  and  De  Grey,  for  thte  Pecks. 

The  Lord  Keeper  [Sir  Robert  Henley]  was  of  opinion,  that  the 
settlement  made  hy  the  testator,  on  his  niece  Elizabeth  Sparks,  was  not 
an  ademption  or  satisfaction  of  the  devises  and  bequests  made  to  her 
in  the  said  will ;  but  that  she  was  entitled  both  to  what  she  took  under 
the  settlemeftt,  and  what  was  given  to  her  under  the  will. 

And  upon  the  question  whether  Mrs.  Umphreville  was  entitled  to  the 
monthly  payment  of  £5,  his  Lordship  declared  that  he  was  of  opinion 
that  she  was  ;  and  that  the  condition  annexed  being  both  impossible  at 
the  time  of  imposing  it,  and  contra  honos  mores,  the  legacy  was  simple 
and  pure.  A  third  question,  upon  the  consideration  of  the  residuary 
clause,  was  decided  in  favor  of  the  children  of  the  ^testator's  nephews 
and  nieces  living  at  his  death. 


WREN  V.  BRADLEY. 

Chakcery.     1848. 
\_B£ported  2  De  G.  <t-  S.  49.] 

The  question  in  this  case  was  as  to  the  effect  of  the  following  testa- 
mentary dispositions,  so  far  as  thej- regarded  Mrs.  Ann  Jefferies  Wren. 

Mr.  Henry  Poole3-,  the  testator,  by  his  will,  dated  August  8th, 
1838,  directed  certain  moneys  to  be  invested,  upon  trusts,  expressed 
as  follows :  — 

"And  pay,  apply,  and  dispose  of  the  interest,  dividends,  and  annual 
income  in  manner  hereinafter  mentioned  (that  is  to  say),  to  my  wife 
Elizabeth  Pooley,  one  annuity  or  clear  j-early  sum  of  £80  for  and  during 
the  term  of  her  natural  life,  by  equal  half-yearly-  paj-ments,"  &c. ;  "  and 
to  my  daughter,  Ann  Jefferies  Wren,  the  wife  of  Abraham  Wren,  in  case 
she  shall  be  living  apart  from  her  said  husband,  the  said  Abraham  Wren, 
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and  shall  continue  so  to  do  during  tiie  lifetime  of  my  said  wife,  an  an- 
nuity of  £30,  by  equal  quarterly  payments,  the  first  of  such  payments 
to  be  made  at  the  expiration  of  three  calendar  months  next  after  my 
decease.  And  I  do  hereby  further  direct,  that  if  at  any  time  the  said 
Ann  Jefferies  Wren  shall  cohabit  with  the  said  Abraham  Wren,  the 
said  annuity  hereinbefore  given  to  her  shall,  during  the  time  she  shall 
so  cohabit,  absolutely'  cease  and  determine." 

The  residue  of  the  dividends  were  to  be  accumulated  during  the  life 
of  the  testator's  wife ;  and  after  her  decease  the  testator  directed  his 
trustees  to  stand  possessed  of  the-  trust-fund  and  its  accumulations, 
after  disposing  of  two-thirds  thereof  as  therein  mentioned.  As  to  the 
remaining  one-third,  "Upon  trust  to  pay  the  interest,  dividends,  and 
annual  produce  thereof  at  the  times  and  in  the  manner  hereinbefore 
declared  respecting  the  portions  of  my  said  daughters,  unto  my  said 
daughter  Ann  Jefferies  Wren,  during  such  time  as  she  shall  continue  to 
live  apart  from  her  said  husband,  the  said  Abraham  Wren  ;  but  should 
she  at  any  time  cohabit  with  the  said  Abraham  Wren,  then  my  will  is, 
and  I  hereby  direct,  that  during  such  time  as  she  shall  so  cohabit  with 
the  said  Abraham  Wren,  they  and  he  my  said  trustees  or  trustee  shall 
pay  the  same  unto  and  equally  between  the  said  Elizabeth  Bradley  and 
Sarah  Picton,  if  living,  or  if  dead  to  their  cliildren  and  issue,  in  such 
shares  and  in  the  same  manner  as  hereinbefore  directed  with  respect  to 
the  portions  already  provided  foi"  them  respectively  by  this  my  will ; 
and  after  the  decease  of  the  said  Anu  Jefferies  Wren,  upon  trust  to 
pay  and  divide  the  said  remaining  one-third  part  or  share  of  and  in  the 
said  entire  trust-fund  and  accumulations,  unto  and  amongst  any  chil- 
dren which  the  said  Ann  Jefferies  Wren  may  leave  her  surviving  by 
an}'  other  husband  other  than  the  said  Abraham  Wren,  and  the  issue  of 
any  such  children  as  may  be  then  "dead  at  such  time,"  &c. ;  "  and  if  no 
such  child,  then  the  share  to  be  divided  between  the  other  two  daughters 
and  their  children,  in  the  same  way  as  their  original  shares."  "  And  I 
direct  the  various  annuities  bequeathed  to  the  said  Elizabeth  Bradley, 
Sarah  Picton,  and  Jefferies  Wren,  to  be  paid  to  them  for  their  separate 
use  and  benefit,  independently  and  exclusively  of  their  present  or  any 
future  husband,  and  without  being  in  anj'wise  subject  to  debts,  claims, 
or  demands ;  and  that  the  receipts  of  the  said  annuitants,  notwith- 
standing their  respective  covertures,  shall  be  good  and  effectual  releases 
and  discharges  for  the  same." 

And  the  testator  declared  that  all  attempts  at  anticipation  should  be 
void  ;  and  he  appointed  his  trustees,  Thomas  Bradley  and  James  Allan- 
son  Picton,  the  executors  of  his  will. 

At  the  date  of  the  will,  Mrs.  Wren,  and  her  husband  mentioned  in 
the  will,  were  living  apart ;  but  before  and  at  the  death  of  the  testator 
they  were  reconciled,  and  living  together,-  The  question  was,  whether, 
under  these  circumstances,  they  were  entitled  to  the  benefit  of  the  above 
bequests. 

All  parties  concurred  in  desiring  the  court  to  decide  the  question  at 
this  stage  of  the  cause. 
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Mr.  Hussell  and  Mr.  Follett,  for  Mrs.  Wren,  the  plaintiff. 

Mr.  J.  Bird  Allen.,  for  Mr.  Wren,  tlie  plaintiff's  husband. 

Mr.  Wigram  and  Mr.  Bazagette,  for  the  other  defendants. 

Jan.  2\st.  The  Vice-Chancellor.  [Sir  J.  L.  Knight  Bruce.J 
Assuming  it  to  be  admitted  by  all  parties,  that,  at  the  date  of  the  will, 
the  husband  and  wife  were  living  separate,  and  that  at  the  death  they 
were  living  together,  vay  present  impression  Is,  that  it  will  be  more  in 
accordance  with  authority, — I  do  not  say  with  principle,  —  to  decide 
in  favor  of  the  gift ;  but  I  will  reconsider  the  question. 

Jan.  2Qth.  —  The  will  to  be  construed  in  this  case  is  one  of  perso- 
nalty merely  ;  and  it  is  admitted  on  each  side,  that  Mrs.  Wren  and  her 
husband,  when  it  was  made,  were  not  living  together,  but  afterwards, 
before  the  testator's  death,  came  together  again,  and  from  the  time  of 
that  reconciliation  to  the  present  time  have  been  living  together,  and 
were  therefore  living  together  at  the  time  of  the  testator's  death.  His 
widow  being  dead,  the  question  is,  what,  or  whether  anything,  can  be 
claimed  by  Mr.  and  Mrs.  Wren  or  either  of  them,  under  the  will.  I 
continue  to  think  the  point  one  of  considerable  ditticulty,  which,  in  the 
absence  of  authority,  I  might  very  possibly  have  decided  wholly,  or  to 
some  extent,  against  them.  The  authorities,  however,  and  the  princi- 
ples of  the  civil  law,  which,  to  a  certain  extent  at  least,  are  allowed  to 
influence  cases  of  the  present  kind,  being  such  as  I  understand  them  to 
be,^  I  think  it  the  right  conclusion  upon  this  will  to  say,  that  neither 
of  the  bequests  to  Mrs.  Wren  is  defeated  or  affected  bj'  the  circumstance 
that  she  was  at  her  father's  death,  or  has  since  been,  living  with  her 
husband.  The  gifts  are  not  worded  exactly  in  the  same  way.  I  think 
it,  however,  impossible  to  read  the  will  without  perceiving  that  the  tes- 
tator's wish  and  object  were  to  obstruct  a  reconciliation,  and  prevent 
the  wife  from  living  with  her  husband  ;  and  that,  by  that  wish,  by  that 
object,  its  provisions  as  to  her  were  influenced  and  directed.  The 
weight  of  authoritj-,  therefore,  as  I  have  said,  and  the  principles  of  the 
civil  law,  as  far  as  I  consider  them  applicable,  seem  to  me  to  render  a 
decision  of  this  case  in  Mrs.  Wren's  favor  consistent  at  once  with  tech- 
nical equity  and  moral  justice.* 

1  Dig.  Lib.  30,  T.  54.  Turpia  legata,  quae  denotandi  magis  legatarii  gratia  scri- 
buntur,  odio  scribentis  pro  non  scriptis  habentur. 

Si  Titise  legatum  relietum  est,  si  arbitratu  Seii  nupsisset,  et  Tiro  testatore,  Seius 
decessisset,  et  ea  nupsisset :  legatum  ei  deberi.  —  Rep. 

2  See  RansdeU  v.  Boston,  172  lU.  439,  448  (1898). 
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PRIESTLEY  V.  HOLGATE. 
Chancery.     1857. 

[Reported  3  K.  <t-  J.  286.] 

Joseph  Priestley,  by  his  will,  dated  in  1850,  gave  and  bequeathed 
to  James  Priestley  the  sum  of  £19  19s. ;  and  also  a  further  legacy 
of  £2000. 

The  testator  made  a  codicil,  dated  in  1852,  as  follows:  "Whereas, 
since  the  making  of  my  will,  James  Priestley,  to  whom  I  had  bequeathed 
£2000,  has  emigrated  to  Australia,  I  therefore  hereby  revoke  that 
legacy,  and  in  lieu  thereof  I  give  and  bequeath  to  him  the  said  James 
Priestley,  in  case  he  remains  in  Australia  or  out  of  this  kingdom,  £600, 
to  be  paid  to  him  twelve  months  after  the  decease  of  my  wife ;  but  if 
he  return  to  England  before  her  decease,  I  give  and  bequeath  to  him 
the  further  sum  of  £400  (making  £1000).  This  last  £400  not  to  be 
paid  till  twelve  months  after  the  decease  of  my  wife." 

In  November,  1852,  the  testator  died.  Sarah  Priestley,  his  widow, 
died  in  Januarj-,  1856. 

At  the  time  of  the  decease  of  the  testator,  James  Priestley  was  at 
Melbourne,  in  Australia,  whither  he  had  gone  in  the  year  1852. 

On  the  9th  day  of  August,  1853,  he  sailed  in  a  British  ship  named 
the  Madagascar  from  Melbourne  on  the  homeward  voyage  to  England, 
and  upon  the  voyage  the  Madagascar  was  totally  lost,  and  all  her  crew 
and  passengers  perished  at  sea. 

The  plaintiff  was  his  administratrix,  and  filed  the  bill  in  this  suit  to 
recover  the  said  legacies  of  £19  19s.  and  £600  and  £400. 

Mr.  Prendergast^  for  the  plaintiff. 

Mr.  Cairns,  Q.  C,  and  Mr.  JFischer,  for  the  defendants. 

Judgment  reserved. 

Vice-Chancellor  Sir  W.  Page  Wood.  I  delayed  giving  my  judg- 
ment in  this  case,  in  the  hope  of  finding  something  to  enable  me  to 
decide  in  favor  of  the  plaintiff's  claim  to  the  additional  legacy  of  £400. 
(His  Honor  stated  the  effect  of  the  will  and  codicil  and  continued)  — 
At  the  time  of  making  this  codicil,  James  Priestley  was  in  Australia. 
It  is  proved  that  he  embarked  to  return  to  England,  but  the  ship  in 
which  he  sailed  foundered  at  sea,  and  all  on  board  perished.  The  con- 
dition on  which  the  legacy  was  given  is  personal  to  the  legatee,  and 
the  legacy  cannot  take  effect  unless  that  inchoate  return  fulfils  the 
terms  of  the  condition.  I  was  desirous  to  adopt  that  construction,  if 
possible  ;  but  I  do  not  think  that  the  words  of  the  condition,  which  are 
very  precise,  "if  he  return  to  England  before  her  decease,"  can  be 
satisfied  by  his  embarking  on  a  voyage  to  this  country,  in  which  he 
perished  at  sea. 

If  the  codicil  had  contained  a  recital,  that,  owing  to  the  testator's 
displeasure  with  James  Priestley  on  account  of  his  departure  to  Aus- 
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tralia,  he  attached  this  condition  to  the  legacy  as  a  penalty,  possibly 
the  inchoate  return  might  have  satisfied  the  condition  ;  but  it  may  be, 
that  the  reason  for  the  condition  was,  that  the  testator  thought,  tliat, 
while  away  from  England,  James  Priestley  did  not  require  so  large  a 
provision  as  he  would  if  residing  in  this  countrj-.  I  must,  therefore, 
decide  against  the  plaintififs  claim  as  to  the  £400. 

Note.  —  Cf.  Boi/ce  v.  Boytx,  16  Sim.  476  (1849),  and  1  Roper  on  Legacies  (4th  ed.), 
754-767. 

Ignorance  of  a  condition  precedent  in  a  will  to  be  performed  in  the  testator's  life- 
time is  no  excusS  for  its  non-performance.  Brennan  v.  Brennan,  186  Mass.  660 
(1904). 

If  performance  of  a  condition  precedent  is  prevented  by  one  who  would  take  on 
default  of  performance,  the  latter  cannot  profit  by  the  non-performance.  Harwood 
T.  Shoe,  141  N.  C.  161  (1906). 

On  the  Homan  Law,  see  1  Windscheid,  Pandektenreeht  (4th  ed.),  §  94,  p.  266; 
3  Savigny,  System  des  heutigen  Homischen  Bechts,  §§  121-124;  and  cf.  Swinb. 
Wills,  pt.  4,  §  6. 


IN   RE   MOORE. 

Chancery  Division  and  Court  of  Appeal.     1887,  1888. 

{Reported  39  Ch.  Div.  116.] 

John  Moore,  who  died  on  the  17th  of  April,  188.5,  by  liis  will  dated 
the  2d  of  April,  1885,  after  appointing  one  Trafford  his  trustee,  and 
appointing  a  guardian  of  his  infant  son,  John  William  Moore,  pro- 
ceeded as  follows  :  "  I  give  and  bequeath  to  my  trustee  all  propert}-  of 
which  I  am  possessed  or  entitled  to,  or  over  which  I  have  an^-  dis- 
posing power,  upon  trust  (after  payment  thereout  of  my  debts,  funeral 
and  testamentary  expenses)  to  pa}'  to  my  sister  Mar}'  Maconoehie 
during  such  time  as  she  may  live  apart  from  her  husband,  before  my 
son  attains  the  age  of  twentj'-one  years,  the  sum  of  £2  10s.  per  week 
for  her  maintenance  whilst  so  living  apart  from  her  husband :  and  upon 
trust  as  to  one  moietj'  of  my  said  trust  estate  to  pa}-  the  same  to  my 
said  son  on  his  attaining  the  age  of  twenty -one  j-ears ;  and  as  to  the 
other  moiety  thereof  upon  trust  to  paj'  the  same  to  my  said  son  on  his 
attaining  the  age  of  twenty-five  years,"  with  a  gift  over  on  the  death 
of  his  said  son  under  the  age  of  twent^'-flve  years. 

Mary  Maconoehie  and  her  husband  were  married  in  1866,  and  they 
had  never  lived  apart  until  the  latter  part  of  1886,  more  than  a  year 
after  the  death  of  the  testator,  when  they  ceased  to  live  together.  Tlie 
testator  was  well  aware,  at  the  date  of  his  will,  that  they  were  living 
together,  but  he  had  quarrelled  with  the  husband  and  had  not  been  for 
several  years  on  speaking  terms  with  him. 

The  testator's  son  survived  him  and  was  still  an  infant. 

This  was  an  originating  summons  taken  out  by  the  trustee  of  the 
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will  against  Mrs.  Maconoehie  for  the  decision  of  the  question  whether 
she  was  entitled  to  pajment  of  the  legacy  of  £2  10s.  per  week,  dis- 
charged from  the  restriction  imposed  b}'  the  testator. 

Upon  the  summons  coming  on  in  chambers,  his  Lordship  directed  it 
to  be  adjourned  into  court  for  argument ;  that  a  guardian  ad  litem 
should  be  appointed  to  the  testator's  infant  son,  and  that  the  infant 
should  be  separately'  represented. 

The  summons  was  heard  before  Mr.  Justice  Kay  on  the  7th  of  De- 
cember, 1887. 

G.  Williamson,  for  the  plaintiff. 

Marten,  Q.  C,  and  Whitehouse,  for  the  defendant,  Mrs.  Maconoehie. 

Methold,  for  the  testator's  infant  son. 

1887,  Dec.  14.  Kay,  J.  (after  reading  the  bequest  and  stating  the 
facts,  continued)  :  — 

Before  applying  rules  of  law  to  a  provision  of  this  kind  it  is  proper 
to  determine,  independentlj'  of  anj'  such  rule,  what  is  the  construction 
of  this  bequest. 

Independently  of  any  rule  Of  law  or  decided  case,  the  construction 
of  the  words  which  I  have  read  is  indisputable.  It  is  a  gift  of  a  fixed 
sum  every  week  during  a  certain  period.  To  that  period  there  are 
two  limits :  it  is  not  to  extend  in  any  case  beyond  the  joint  lives  of 
the  husband  and  wife  and  the  time  when  the  testator's  son  attains 
twenty-one  ;  but  the  payments  are  onh-  to  be  made  during  such  part  of 
tha,t  period  as  Mary  Maconoehie  may  be  living  apart  from  her  liusband, 
and  for  her  maintenance  while  so  living  apart.  As  matter  of  construc- 
tion it  is  impossible  to  hold  that  any  of  these  payments  are  given  to  her 
while  living  with  her  husband.  The  living  apart  from  her  husband  is  of 
the  essence  of  the  gift  in  this  sense  —  that  it  is  the  measure  of  the 
duration  of  these  payments. 

It  has  been  argued  that  it  must  be  treated  as  a  legacj-  given  upon  a 
condition  precedent,  which,  being  against  the  policj'  of  the  law,  must  be 
rejected,  leaving  the  legacy  free  from  condition.  If  it  be  treated  as  a 
gift  of  an  indefinite  number  of  weekly  payments  of  £2  10s.,  there  be- 
ing a  condition  attached  to  each  that  in  the  week  for  which  it  is  payable 
the  legatee  should  be  living  apart  from  her  husband,  if  the  condition  be 
rejected,  it  must  fail  because  the  number  of  payments  is  undefined. 

In  other  words,  if  it  be  a  gift  of  so  many  sums  of  £2  10s.  as  there 
should  be  weeks  in  which  the  legatee  was  living  apart  from  her  husband, 
then,  if  you  strike  out  the  words  "living  apart,  &c.,'' there  are  no 
means  of  computing  how  manj'  such  payments  should  be  made.^ 

The  duration  of  these  payments  is  a  limitation,  not  a  condition  ;  and 
to  give  them  any  longer  or  other  duration  than  that  prescribed  by  the 
wiU  cannot  be  done  by  treating  them  like  a  legacy  of  a  sum  of  money 
given  subject  to  a  condition  which  may  be  discharged.  To  treat  this 
gift  in  that  manner  would  be  making  an  entirely  new  and  essentiallj' 
different  bequest. 

It  may  be  said,  "You  do,  in  effect,  make  a  different  bequest  when 
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you  reject  a  precedent  condition  and  establish  the  legacy  discharged 
from  it."  That  is  so.  It  is  doing  great  violence  to  the  will.  In  cases 
of  real  estate  the  common  law  of  England  will  not  permit  such  a  con- 
struction :  and  this  rule,  adopted  from  the  civil  law,  ought  not  to  be 
extended.  By  rejecting  a  precedent  condition  upon  which  a  simple 
legacy  of  a  sum  of  money  is  bequeathed,  the  amount  of  the  legacy  is 
not  altered.  But  in  this  case  the  argument  requires  that  an  annuity 
given  during  one  period  should  be  altered  into  an  annuity  for  another 
and  wholly  different  period. 

This  is,  for  the  present  purpose,  the  essential  difference  between  a 
condition  and  a  limitation. 

If  the  gift  were  during  the  joint  lives  of  the  husband  and  wife  until 
the  son  attained  twenty-one,  with  a  condition  defeating  it  if  the  husband 
and  wife  lived  together,  it  might  be  necessary  to  reject  the  condition 
and  maintain  the  gift ;  but  I  tliink  it  impossible  to  construe  the  will  in 
that  way. 

Suppose  it  were  a  legacy  of  a  sum  computed  by  the  number  of  illegal 
acts  committed  by  the  legatee,  at  £2  10s.  for  each  —  obviously  such  a 
legacy  must  fail  if  you  reject  the  mode  of  computing  it. 

Then,  suppose  it  to  be  £2  10».  for  every  week  in  which  the  legatee 
should  commit  an  illegal  act  —  if  the  limitation  be  rejected  the  compu- 
tation would  be  equally  impossible  ;  and  I  am  not  aware  of  any  rule  of 
construction  or  rule  of  law  which  would  justif}'  the  court  in  treating 
such  a  gift  as  a  life  annuit}'. 

The  argument  in  its  most  plausible  form  is  that  from  the  nature  of 
the  gift  there  are  two  limits  contemplated,  and  if  you  take  one  away 
the  other  only  is  left,  and  therefore,  in  this  case,  the  gift  should  be 
read  as  though  it  were  of  £2  10«.  a  week  during  the  joint  lives  of  the 
husband  and  wife,  until  the  son  attains  twenty-one. 

But  what  authority  is  there  for  thus  removing  an  essential  limit? 
There  is  none,  unless  it  can  come  under  the  law  as  to  conditions,  or, 
what  is  in  some  cases  equivalent,  conditional  limitations  defeating  an 
interest  previously  given.  But  before  this  law  can  be  applied  it  must 
be  determined,  as  matter  of  construction,  whether  the  gift  is  of  that 
nature. 

In  my  opinion,  the  true  construction  of  this  bequest  is  that  it  is  a 
limitation  of  weekly  paj-ments  during  a  specified  time,  and  that  it  is 
not  a  legacy  subject  to  a  condition  either  precedent  or  subsequent. 
The  object 'of  the  limitation  being  obviously  to  induce  the  person  in 
whose  favor  it  is  made  to  live  apart  from  her  husband,  the  whole  lim- 
itation may  possibly  be  void ;  but  if  the  event  has  not  happened,  the 
trust  has  not  arisen  at  all. 

For  this  construction  it  seems  to  me  that  there  is  clear  and  distinct 
authoritj'. 

In  Webb  v.  Grace,  2  Ph.  701,  a  covenant  to  pay  to  a  single  woman 
during  her  life,  subject  to  the  proviso  after  contained,  an  annuity  of 
£40,  provided  that  if  she  manied,  the  annuity  should  be  reduced  to  £20, 
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was  held  to  be  valid  because  it  was  in  effect  an  agreement  to  paj-  £40 
a  year  to  her  during  so  much  of  her  life  as  she  should  remain  un- 
married, and  £20  a  j'ear  afterwards,  and  that  this  was  a  limitation, 
not  a  condition. 

In  Heath  v.  JJewis,  3  D.  M.  &  G.  954,  a  gift  bj-  will  to  a  woman  who 
had  never  been  married,  if  she  should  be  unmarried  at  the  death  of  M., 
of  £2  10s.  a  month  during  her  life  if  she  should  so  long  remain  unmar- 
ried, was  read  "  as  a  limitation  as  distinguished  from  a  condition,"  and 
therefore  the  payments  ceased  on  her  marriage.  This  gift  might  have 
been  construed  to  be  a  defeasible  life  annuity  more  easily  than  the  pro- 
vision in  the  will  now  before  me,  and  of  course  the  defeasance  would 
have  been  void. 

In  Eoans  v.  Jtosser,  2  H.  &  M.  190,  the  testator  gave  real  and  per- 
sonal estate  to  his  son-in-law  during  the  term  of  his  life  or  marriage 
again,  and  after  his  death  or  marriage,  over ;  and  it  was  held  that  this 
was  a  limitation  till  marriage,  and  not  a  gift  of  a  life  estate  defeasible 
on  marriage. 

The  same  construction  was  applied  in  the  well-known  case  of  Roch- 
ford  V.  Hackman,  9  Hare,  475,  where  a  limitation  in  form  determining 
a  life  estate  upon  alienation,  was  held  to  amount  to  a  limitation  until 
alienation  and  then  over  —  a  construction  which  has  been  followed  in  a 
multitude  of  cases  since  that  decision. 

But  it  is  said  that  the  court  is  bound  by  authority  to  hold  that  the 
legatee  in  this  case  is  entitled  to  £2  10s.  a  week,  whether  she  lives 
apart  from  her  husband  or  not.  The  authorities  cited  demand  a  careful 
consideration.  Undoubtedly  our  law,  in  dealing  with  bequests  of  per- 
sonal property,  has  adopted  some  doctrines  of  the  civil  law  which 
seem  to  me  much  less  satisfactory  than  the  rules  of  the  common  law 
which  we  apply  in  the  case  of  devises  of  real  estate.  Swinburne  (On 
Wills,  part  4,  s.  6,  ed.  1611,  p.  138  ;  ed  1590,  p.  122)  states  four  sorts 
of  impossible  conditions,  of  which  the  second  are  "  those  which  be 
contrary  to  law  or  good  manners,"  instancing  a  gift  of  £100  to  A.  B. 
if  he  murder  such  a  man  or  deflower  such  a  woman.  Then  he  says 
(part  4,  s.  6,  ed.  1611,  p.  140;  ed.  1590,  p.  124)  that  where  a  condi- 
tion is  impossible  "  such  condition  hindereth  not  the  .  .  .  legatary, 
but  that  he  may  .  .  .  recover  the  legacy,  as  if  such  had  not  been  at 
all  expressed."  And  he  further  says  (part  4,  s.  6,  ed.  1611,  p.  142; 
ed.  1590,  p.  127),  "When  the  condition  is  both  impossible  and  un- 
honest  .  .  .  the  disposition  is  thereby  void :  and  that  in  disfavor  of 
the  testator,  who  added  such  a  condition,  whereas  if  the  condition  had 
been  only  impossible  or  unlawful,  the  disposition  had  been  good,  and 
that  in  favor  of  the  testament." 

Jarman  on  Wills  (4th  ed.  vol.  ii.  p.  12)  states  the  law,  adopted  from 
the  civil  law,  to  be  that  where  a  condition  precedent  is  originally  im- 
possible or  is  made  so  by  the  act  or  default  of  the  testator,  or  is  illegal 
as  involving  malum  prohibitum,  the  bequest  is  absolute,  just  as  if  the 
condition  had  been  subsequent :  but  that,  where  it  is  illegal  as  involving 
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malum  in  se,  the  civil  agrees  with  the  common  law  in  holding  both 
gift  and  condition  void. 

■    This  law  is  recognized  in  Williams  on  Executors  (6th  ed.,  p.  1174; 
8thed.,  pp.  1269,  1270). 

In  Tothill's  Reports  (ed.  1671,  p.  141 ;  ed.  1820,  p.  78)  is  the  follow- 
ing short  note  of.  a  case —  Tennant  v.  Braie  (Nov.  8,  6  Jac.) :  "  A 
devise  made  to  the  daughter  to  pay  her  a  sum  of  money  if  she  will 
be  divorced  from  her  husband,  the  gift  made  good,  though  the  condition 
void." 

The  doctrine  that  conditions  precedent  as  well  as  conditions  subse- 
quent which  are  against  the  policj'  of  the  law  are  treated  as  void  in 
cases  of  legacies  of  personal  estate,  and  that  the  legacy  "  stands  pure 
and  simple,"  is  distinctly  recognized  by  Lord  Hardwioke  in  JReynish  v. 
Martin,  3  Atk.  330,  332 :  and  the  rules  borrowed  from  the  civil  law 
were  held  bj'  the  late  Master  of  the  Rolls  to  apply  to  a  mixed  fund  of 
the  proceeds  of  real  and  personal  estate :  Bellairs  v.  Bellairs,  Law 
Rep.  18  Eq.  510. 

I  assume,  therefore,  that  if  this  is  to  be  treated  as  a  legacy  given 
upon  a  precedent  condition  or  defeasible  by  a  subsequent  condition 
which  is  bad  as  involving  that  which  is  malum  prohibitum,  the  legacy 
must  take  effect,  discharged  of  the  condition. 

In  Brown  v.  Peck,  1  Eden,  140,  the  testator,  noticing  in  his  will  that 
his  niece  Rebecca  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  lier  husband  his  executor  should  pay  her 
£2  a  month  and  no  more ;  but  if  she  lived  from  him  and  with  her 
mother,  then  they  should  allow  her  £5  a  month.  Lord  Keeper  Henley 
held  that  she  was  entitled  to  the  monthlj'  pa}-ment  of  £5,  "  and  that  the 
condition  annexed  being  both  impossible  at  the  time  of  imposing  it, 
and  contra  bones  mores,  the  legacy  was  simple  and  pure."  I  have 
referred  to  the  registrar's  book,  and  it  seems  clear  that  the  condition 
was  only  impossible  in  the  sense  that  everything  which  is  prohibited  by 
law  is  so  in  the  contemplation  of  law.  The  husband,  wife  and  mother 
seem  to  have  been  all  three  living.  It  is  evident  that  the  will  was  read 
as  a  gift  of  £5  a  month  to  Rebecca  for  life  upon  condition  that  she  did 
not  live  with  her  husband,  or  £5  a  month  for  life  cut  down  to  £2  if 
she  should  live  with  him.  Such  a  condition  was  against  the  policy  of 
the  law,  and  was  therefore  treated  as  a  nullity.  It  appears  from  the 
Registrar's  Book  that  the  point  was  not  argued,  the  other  parties  desir- 
ing that  the  legatee  should  have  the  £5  a  month. 

In  Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  one  bequest  was  to  pay  to 
the  testator's  daughter,  in  case  she  should  be  living  apart  from  her 
husband  A.,  and  should  continue  so  to  do  during  the  lifetime  of  the 
testator's  wife,  an  annuity  of  £30  ;  but,  if  she  should  cohabit  with  him, 
it  should  cease  during  such  cohabitation.  The  husband  and  wife  were 
living  apart  at  the  date  of  the  will,  but  were  living  together  at  the 
death  of  the  testator,  and  the  Vice-Chancellor,  evidently  with  consider- 
able hesitation,  held  that  she  was  entitled  to  the  gift  discharged  from 
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the  condition.  He  came  to  the  same  conchision  with  respect  to  a  direc- 
tion to  pay  the  interest  of  one-third  of  the  residue  to  his  said  daughter 
"  during  such  time  as  she  shall  continue  to  live  apart  from  her  said  hus- 
band," but  if  she  cohabited  with  him  the  income  was  to  be  paid  to 
other  persons,  and  after  her  death  the  capital  was  given  over.  This 
latter  gift  is  in  the  form  of  a  limitation  ratlier  than  a  condition. 

I  must  follow  these  decisions  in  any  case  governed  by  them  :  but  the 
construction  of  one  set  of  words  is  not  binding  when  you  are  constru- 
ing a  different  provision.  Because  the  court  in  those  cases  held  the 
words  were  conditional  it  does  not  follow  that  other  words  are  to  be  so 
construed.  The  decisions  are  only  binding  when  the  bequest  is  ascer- 
tained to  be  conditional  by  independent  construction.  Thej'  do  not  lay 
down  any  rule  what  bequests  are  to  be  so  considered ;  no  canon  of  con- 
struction is  established  by  either  of  the  cases  for  this  purpose. 

I  confess  that  I  find  it  difficult  to  understand  these  two  decisions. 
As  to  Brown  v.  Peck,  1  Eden,  140,  the  legatee  must  have  been  entitled 
to  the  gift  of  £2  a  month.  That  was  not  affected  by  any  illegaUty.  If 
the  reason  given  in  the  short  report  be  good,  she  was  entitled  to  the  £5 
a  month  as  well  as  the  £2.  The  only  mode  of  arriving  at  the  decision 
was  b}-  treating  it  as  an  annuity  of  £5  a  month  during  the  joint  lives  of 
the  husband  and  wife,  cut  down  to  £2  a  month  if  they  lived  together. 
I  should  have  had  great  difficulty  In  so  construing  it.  But  such  a  be- 
quest is  altogether  different  from  a  gift  of  a  weekly  paj-ment  djuring  a 
period  onl^'  defined  by  the  legatee  living  apart  from  her  husband.  In 
that  respect  the  wording  of  the  bequest  in  this  case  differs  materially 
from  that  in  Brown  v.  Peck. 

Here  the  payments  are  to  be  made  "  during  such  time  as  she  may 
live  apart  from  her  husband,"  and  there  is  no  alternative  life  annuity 
or  gift  for  any  longer  period.  In  Brown  v.  Peck  it  was,  if  she  lived 
with  her  husband  £2  a  month,  but  if  she  lived  from  him  £5  a  month, 
one  or  other  of  those  payments  being  intended  to  last  during  the  joint 
lives. 

In  Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  however,  the  gifts  more 
nearly  resembled  the  bequest  in  the  present  case,  especially  the  gift  of 
interest  of  one-third  of  the  residue,  which  was  to  be  paid  "  during  such 
time  as  she  should  continue  to  live  apart."  The  gift  of  residue  was 
obviously  construed  as  a  life-estate,  with  a  conditional  limitation  divest- 
ing it,  which  could  be  rejected.  With  all  respect,  I  think  this  construc- 
tion doubtful.  But,  again,  the  words  differ  from  those  in  the  present 
case.  It  was  more  possible  to  construe  the  gift  as  a  defeasible  life 
interest  than  it  would  be  to  put  that  construction  upon  the  words  I  have 
to  consider. 

In  one  sense  the  rule  rejecting  certain  conditions,  which  is  borrowed 
from  the  civil  law,  is  a  rule  of  construction.  That  Is,  when  you  find 
a  legacy  coupled  with  an  invalid  condition,  the  will  is  to  be  construed 
as  if  the  condition  was  not  there.  But,  obviously,  it  must  first  be  de- 
termined whether  there  is  a  conditional  legacy ;  and  the  construction 
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for  the  purpose  is  independent  of  and  must  precede  the  application  of 
the  rule. 

I  hold  that  the  legatee  in  this  case  is  not  entitled  to  any  payment  of 
£2  10s.,  because  these  payments  are  not  legacies  given  upon  a  condi- 
tion, but" are  to  be  made  only  within  certain  limits  which  the  court  has 
no  power  to  alter. 

Mrs.  Maconochie  appealed,  and  the  appeal  was  argued  on  the  7th 
and  8th  of  June,  1888. 

Marten,  Q.  C,  and  Whitehouse,  for  the  appellant. 

Ince,  Q.  C,  and  Meihold,  for  tlie  residuary  legatee. 

Ju)ie  9th.  Cotton,  L.  J.  The  question  we  have  to  decide  is  whether 
the  trustee  of  the  will  of  Mr.  John  Moore  ought  to  pay  the  sum  of  £2 
10s.  per  week  to  Mrs.  Maconochie,  a  sister  of  the  testator.  The  testator 
by  his  will  gave  all  bis  property  to  a  trustee  "  upon  trust  (after  payment 
thereout  of  my  debts,  funeral  and  testamentary  expenses)  to  pay  to  my 
sister  Mary  Maconochie  during  such  time  as  she  may  live  apart  from 
her  husband  before  my  son  attains  the  age  of  twentj-one  years  the  sum 
of  £2  10s.  per  week  for  her  maintenance  while  so  living  apart  from 
her  husband."  When  the  will  was  made,  Mrs.  Maconochie  was  living 
with  her  husband,  and  continued  to  do  so  until  after  tlie  testator's 
deatli.  The  testator  did  not  like  the  husband,  and  his  apparent  object 
was  to  induce  the  wife  to  live  separate  from  him.  If  so,  the  gift  was 
for  a  purpose  which  is  contrary  to  the  law  of  England,  for  that  law 
does  not  allow  provisions  made  in  contemplation  of  a  future  separation 
between  husband  and  wife.  The  appellant  contends  that  the  gift  is  to 
operate  as  a  direction  that  £2  10s.  per  week  shall  be  paid  to  her  from 
the  death  of  the  testator,  though  she  is  living  with  her  husband,  thus 
entirely  altering  the  amount  of  the  gift  made  to  her  by  the  testator. 
She  contends  that  the  gift  is  a  gift  of  personalty  subject  to  an  illegal 
condition  precedent,  and  that  according  to  the  doctrine  of  the  civil 
law,  which  has  been  adopted  by  our  law  as  to  personal  legacies,  the 
illegal  condition  ma3'  be  rejected,  leaving  the  gift  absolute.  The  rule  is 
thus  stated  by  Mr.  Jarman  (On  Wills,  4th  ed.  vol.  ii.  p.  12)  :  "  But  vs'ith 
respect  to  legacies  out  of  personal  estate,  the  civil  law,  which  in  this 
respect  has  been  adopted  bj'  courts  of  equity,  differs  in  some  respects 
from  the  common  law  in  its  treatment  of  conditions  precedent ;  the 
rule  of  the  civil  law  being  that  where  a  condition  precedent  is  origin- 
ally impossible,  or  is  made  so  bj-  the  act  or  default  of  the  testator,  or 
is  illegal  as  involving  malum,  prohibitum,  the  bequest  is  absolute,  just 
as  if  the  condition  had  been  subsequent.  But  where  the  performance 
of  the  condition  is  the  sole  motive  of  the  bequest,  or  its  impossibility 
was  unknown  to  the  testator,  or  the  condition  which  was  possible  in  its 
creation  has  since  become  impossible  by  the  act  of  God,  or  where  it  is 
illegal  as  involving  malum  in  se,  in  these  cases  the  civil  agrees  with 
the  common  law  in  holdiug  botli  gift  and  condition  void." 

According  to  English  law  if  a  condition  subsequent  which  is  to  de- 
feat an  estate,  is  against  the  policy  of  the  law,  the  gift  is  absolute,  but 
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if  the  illegal  condition  is  precedent  there  is  no  gift.  In  the  civil  law 
a  distinction  Is  taken  between  what  is  malum  in  se  and  what  is  only 
malum  prohibitum,  but  in  the  view  I  take  of  this  case  we  need  not 
consider  within  which  of  these  two  classes  the  restriction  in  the  present 
case  falls.  Are  the  words  relating  to  living  separate  a  condition  ?  In 
my  opinion  the}'  are  not  a  condition,  but  a  part  of  the  limitation,  and 
although  in  some  respects  a  condition  and  a  limitation  may  have  the 
same  effect,  j'et  in  English  law  there  is  a  great  distinction  between 
them.  Here  if  3"ou  give  eflfect  to  the  appellant's  contention,  you  give 
her  what  the  testator  never  intended  to  give  her,  an  annuity  during  the 
whole  of  her  life  if  the  son  is  so  long  under  age.  It  is  wrong  to  give 
to  an  expression  a  forced  construction  in  order  to  prevent  a  particular 
result  that  follows  from  the  natural  construction.  The  construction 
does  not  depend  on  the  civil  law,  and  the  civil  law  is  binding  only 
so  far  as  it  has  been  adopted  by  our  courts.  I  therefore  do  not  enter 
into  the  question  whether  the  civil  law  regards  this  as  a  condition  or 
a  limitation,  for,  if  it  regards  it  as  a  limitation  and  yet  applies  the  same 
rules  to  it  as  to  a  condition,  no  authority  has  been  cited  to  show  that 
the  civil  law  has  to  that  extent  been  followed  in  England.  Manj' 
authorities  have  been  cited,  but  it  has  not  been  laid  down  in  anj-  of 
them  that  a  gift  in  this  form  is  to  be  treated  as  a  gift  upon  condition. 
In  Tennant  v.  Braie  (Toth.,  ed.  1671,  p.  141  -,  ed.  1820,  p.  78),  upon 
the  fair  construction  of  the  words,  the  gift  was  a  gift  upon  condition, 
not  a  limited  gift.  A  sum  was  to  be  paid  once  for  all  if  a  woman  was 
divorced.  There  was  nothing  imposing  a  limit  on  the  duration  of  the 
gift.  In  Brown  v.  Peck,  1  Eden,  140,  the  report  is  not  clear  either  as 
regards  the  facts  or  the  principle  laid  down.  The  testator,  after  no- 
ticing that  his  niece  had  married  without  the  consent  of  her  mother, 
directed  that  if  she  lived  with  her  husband  his  executors  should  paj' 
her  £2  per  month  and  no  more,  but  if  she  lived  from  him  and  with  her 
mother,  then  they  should  allow  her  £5  per  month.  Lord  Henlej'  treated 
this  as  a  condition,  for  he  says  "  the  condition  annexed  being  both  im- 
possible at  the  time  of  imposing  it,  and  contra  bonos  mores,  the  legacy 
was  simple  and  pure."  What  was  meant  by  "  impossible  "  it  is  hard 
to  say,  but  that  is  not  material.  All  that  is  of  importance  is  that  it 
was  treated  as  a  condition,  and  the  words  could  reasonably  be  so  con- 
strued. Wren  v.  £radley,  2  De  G.  &  Sm.  49,  occasions  more  diffi- 
culty. There  was  first  a  gift  of  an  annuity'  to  the  testator's  daughter 
subject  to  conditions  which  were  contra  bonos  mores.  Then  there  was 
a  gift  of  the  income  of  one-third  of  an  accumulated  fund  to  the  same 
daughter,  "during  such  time  as  she  shall  continue  to  live  apart  from 
her  said  husband  Abraham  Wren,"  and  then  came  a  condition  in  the 
form  of  a  subsequent  condition,  that  if  she  should  at  any  time  cohabit 
with  her  husband,  then  during  such  time  as  she  should  cohabit  with  him 
the  income  should  be  paid  to  other  persons.  It  was  proved  that  at  the 
date  of  the  will  she  was  living  apart  from  her  husband.  The  Vice- 
Chancellor  appears  to  have  been  impressed  by  that,  and  to  have  looked 
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at  the  gift  of  tTie  Income  as  an  immediate  gift  of  it  to  the  wife,  subject 
to  a  proviso  that  if  she  returned  to  cohabitation  the  trust  for  paj'ment 
to  her  should  cease.  I  think  this  was  the  real  ground  of  his  decision, 
though  he  does  not  clearly  state  his  reasons.  1  think  his  view  must 
have  been  that,  she  being  at  the  time  separated  from  her  husband,  the 
gift  was  a  simple  gift  to  her  with  a  subsequent  condition  defeating  it 
if  she  returned  to  cohabitation.  If  that  construction  of  the  will  be 
adopted  as  correct  there  is  no  difficulty  about  the  decision,  for  as  to  the 
annuity'  the  rule  of  the  civil  law  clearly  applied.  None  of  the  cases 
in  my  judgment  warrant  our  applying  it  here,  and  in  my  opinion  Mr. 
Justice  Kay  came  to  a  correct  conclusion.  The  gift  here  is  not  a  gift 
of  an  annuity  subject  to  a  condition,  but  a  limited  gift,  the  commence- 
ment and  duration  of  which  are  fixed  in  a  way  which  the  law  does  not 
allow. 

BowEN,  L.  J.  1  am  of  the  same  opinion.  At  the  date  of  the  will 
the  testator's  sister  was  living  with  her  husband.  The  testator  directs 
his  trustees  to  pay  to  her  during  such  time  as  she  may  live  apart  from 
her  husband,  before  the  testator's  son  attains  twentj'-one,  £2  10s.  per 
week  for  her  maintenance  whilst  so  living  apart  from  her  husband. 
There  can  be  no  question  that  the  object  of  this  gift  was  to  promote 
separation,  an  object  which  is  against  the  policy  of  the  law,  and  Mr. 
Justice  Kay  has  decided  that  the  gift  Is  bad. 

The  argument  for  the  appellant  was  twofold.  First,  she  contended 
that  the  condition  was  subsequent  and  might  be  rejected,  leaving  the 
gift  absolute ;  secondly,  that  if  it  was  a  condition  precedent,  this  being 
a  gift  out  of  pure  personalty,  the  doctrine  of  the  civil  law  applied  and 
the  gift  was  absolute,  for  which  Harvey  v.  Aston,  1  Atk.  361,  and 
Meynish  v.  Martin,  3  Atk.  330,  were  referred  to,  where  Lord  Hard- 
wicke  states  the  rule  of  the  civil  law  and  the  extent  to  which  our 
courts  have  adopted  it.  There  is  a  great  distinction  in  our  law 
between  conditions  precedent  and  subsequent.  Lord  Hardwicke,  in 
Meynish  v.  Martin,  saj's  (3  Atk.  332):  "The  civil  law  considering 
the  condition,  whether  precedent  or  subsequent,  as  unlawful,  and  abso- 
lutely void,  the  legacy  stands  pure  and  simple.  But  in  our  law,  where 
the  condition  is  precedent,  the  legatary  takes  nothing  till  the  condition 
is  performed,  and  consequently  has  no  right  to  come  and  demand  the 
legacj' ;  but  it  is  otherwise  where  the  condition  is  subsequent,  for  in 
that  case  the  legatary  has  a  right,  and  the  court  will  decree  him  the 
legacy ;  but  this  difference  only  holds  where  the  legacy  is  a  charge  on 
the  real  assets,  and  therefore,  if  this  had  been  merely  a  personal  legacy, 
should  have  been  of  opinion  that  as  the  marriage  without  consent  would 
not  have  precluded  Mary  of  her  right  to  this  legacy  in  the  ecclesiastical 
court,  no  more  would  it  have  done  so  here  :  and  to  this  purpose  several 
cases  were  cited,  which  are  taken  notice  of  in  the  case  of  Harvey  v. 
Aston,  and  which  I  shall  not  repeat,  but  refer  to  that  case  for  them." 
Accepting  that  as  law  with  respect  to  legacies  of  personal  estate  on  a 
condition,  the  question  remains  whether  this  is  a  legacy  on  a  condition. 
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If  not,  then,  unless  it  can  be  shown  that  the  rule  of  the  civil  law  ex- 
tends to  limitations  as  well  as  to  conditions,  and  that  our  law  has 
adopted  it  to  that  extent,  the  rule  cannot  appl3-.  Is  there  here  a  con- 
dition ?  In  one  sense  the  gift  does  contain  a  condition,  but  it  contains 
something  more  than  either  a  condition  precedent  or  a  condition  sub- 
sequent, and  must  be  held  to  create  a  limitation.  If  the  subject  of  gift 
here  had  been  real  estate,  this  would  have  been  a  limitation,  not  a  mere 
condition,  just  as  a  gift  to  a  woman  dum  sola  vixerit  is  a  conditional 
limitation,  not  a  mere  condition.  But  why  should  that  be  held  to  be  a 
mere  condition  in  the  case  of  personaltj-  which  is  not  so  in  the  case  of 
realtj'  ?  Here  the  sister's  living  apart  from  her  husband  is  the  measure 
of  the  gift  to  her,  and  if  that  be  taken  awaj%  the  quantum  of  the  gift  is 
altered.  This  was  the  ground  taken  bj'  Mr.  Justice  Kay.  No  authority 
has  been  cited  to  show  that  limitations  are  treated  by  the  civil  law  in 
the  same  way  as  conditions,  but  if  thej'  were  it  would  not  follow  that 
thej-  should  be  so  treated  in  our  courts.  This  is  a  gift  which  begins 
when  the  sister  begins  to  live  apart  from  her  husband,  continues  while 
she  lives  apart  from  him,  and  comes  to  an  end  when  she  ceases  to  live 
apart  from  him. 

As  regards  the  cases  cited,  Tennant  v.  Braie,  Toth.,  ed.  1820,  p.  78, 
is  a  case  of  a  gift  upon  condition,  though  it  is  so  meagi-ely  reported 
that  I  should  hesitate  before  acting  upon  it.  Brown  v.  Peck,  1  Eden, 
140,  appears  to  have  been  compromised  after  an  expression  of  opinion 
by  tlie  court.  "Wren  v.  Bradley,  2  De  G.  &  Sm.  49,  is  a  peculiar  case. 
There  were  two  gifts,  the  first  of  which  was  clearly-  a  gift  on  condition  ; 
the  second  gift  is  more  difficult.  I  think  that  the  Viee-Chancellor  con- 
sidered the  context  of  the  will  to  throw  light  on  the  second  gift,  and  to 
lead  to  the  conclusion  that  it  was  a  gift  to  a  woman  who  was  at  the 
time  living  separate  from  her  husband,  with  a  condition  defeating  it  if 
she  returned  to  cohabitation.  The  cases  therefore  do  not  support  the 
view  that  the  doctrine  of  the  civil  law  is  to  be  extended  to  limitations, 
and  in  my  opinion  the  judge  below  came  to  a  right  conclusion.  One 
regrets  taking  away  a  dead  man's  bounty  from  the  object  of  it  under 
the  very  circumstances  in  which  he  intended  her  to  have  it,  but  we  must 
not  depart  from  the  law, 

FBr,  L.  J.    I  am  of  the  same  opinion.* 

1  C£  CmsiT  V.  Phelps,  47  N.  Y.  Sup.  61  (1897). 
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HAWKE  V.  EUYART. 

Supreme  Court  of  Nebraska.    1890. 

[Reported  30  Neh.  149.] 

Appeal  from  the  district  court  for  Otoe  county.  Heard  below 
before  Field,  J. 

John  C.  Watsoji,  Frank  P.  Ireland,  and  L.  W.  Billingsley,  for 
appellant. 

M.  L.  Hayward,  contra. 

Cobb,  C.  J.  The  appellant  alleged  in  his  petition  to  the  county 
court  of  Otoe  county  that  he  was  the  son  and  heir  at  law  of  Robert 
Hawke,  late  of  said  county,  deceased,  whose  last  will  was  offered  for 
probate  by  Logan  Euyart  and  George  W.  Hawke,  executors  named 
therein,  and  that  he  appeared  and  objected  to  the  probate  of  said  will 
for  the  reasons : 

I.  That  no  citation  of  notice  was  issued  or  served  upon  him. 

II.  That  the  paper  purporting  to  be  the  last  will  and  testament  of 
deceased  was  not  his  will,  but  was  obtained  and  procured  by  circum- 
vention and  by  ruse  on  the  part  of  Logan  Euyart,  one  of  the  executors  ; 
that  the  will  is  void  so  far  as  appellant  is  concerned,  as  in  absolute 
restraint  of  marriage  and  against  public  policy,  and  that  deceased  was 
not,  at  the  time  of  making  it,  of  sufficient  testamentary  capacitj-  to 
make  a  will,  and  that  the  contingency  upon  which  its  bequest  to  appel- 
lant was  to  take  effect  was  too  remote. 

The  appellant  asked  that  if  the  will  be  admitted  to  probate,  the 
estate  depending  upon  the  marriage  condition  of  appellaint  be  ordered 
to  immediately  take  effect,  absolved  from  the  condition  imposed,  and 
that  he  be  entitled  to  the  property  willed  to  him. 

Notice  having  been  given  by  publication  of  the  motion  to  admit  the 
will  to  probate,  there  was  a  hearing  in  the  county  court  on  June  20, 
1887.  Nathaniel  Adams  and  William  F.  N.  Houser  were  sworn  and 
examined  as  witnesses  to  the  will,  and  the  court  found  that  the  will  and 
the  several  codicils  thereto  were  duly  executed  by  Robert  Hawke,  who 
was,  at  the  time  of  executing  the  same,  of  full  age,  of  sound  mind  and 
memorj',  and  not  under  restraint  or  under  influence  of  any  kind,  and 
was  competent  in  all  respects  to  devise  real  and  personal  estate  ;  that 
said  instrument  is  the  last  will  and  testament  of  said  deceased  and 
ouffht  to  be  allowed  as  such,  and  that  the  pei'sons  therein  named  as 
executors  are  appointed  as  such  upon  giving  bond  in  the  sum  of 
$30,000,  with  sufficient  sureties  in  accordance  with  the  statute. 

To  all  of  which  the  appellant  objected  and  took  his  appeal  to  the 
district  court. 

There  was  a  stipulation  by  the  parties,  proponents  and  contestant, 
that  the  appeal  should  apply  and  extend  only  to  the  matter  of  the  be- 
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quest  to  William  Hawke,  and  should  not  in  any  way  affect  the  other 
devisees  and  legatees  of  the  estate,  the  contestant  asking  no  greater 
amount  than  is  given  him  in  the  will,  and  he  appeals  only  from  the 
conditions  and  restrictions  attached  to  such  bequest. 

There  was  a  trial  in  the  district  court,  July  10,  1888,  in  which  the 
proceedings  of  the  county  court  were  affirmed,  and  the  petition  of 
the  appellant  was  dismissed,  to  which  exceptions  were  taken,  and 
the  appeal  brought  into  this  court. 

The  bequest  to  appellant  under  the  will  dated  February  16,  1884,  is 
as  follows : 

"  Item  Third.  I  give  devise  and  bequeath  to  the  executors  of  this 
my  will,  hereafter  nominated  and  appointed,  and  to  the  survivors  or 
survivor  of  them,  all  that  certain  piece  or  parcel  of  land  situate  in  the 
county  of  Otoe,  and  state  of  Nebraska,  known  and  described  as  the 
northwest  quarter  of  section  six,  township  eight  north,  of  range  four- 
teen east,  of  the  sixth  principal  meridian,  containing  one  hundred  and 
seventy-four  and  one-half  acres,  more  or  less,  together  with  the  tene- 
ments, hereditaments,  and  appurtenances  to  the  same  belonging,  or  in 
anywise  appertaining,  and  the  sum  of  ten  thousand  dollars  in  money 
in  trust,  nevertheless,  and  to  and  for  the  uses,  interests,  and  purposes 
hereinafter  limited,  described,  and  declared ;  that  is  to  say,  upon  the 
trust  that  mj'  said  executors,  the  sumvors  or  survivor  of  them,  shall, 
within  six  months  after  my  decease,  enter  into  and  upon  the  above 
mentioned  and  last  described  lands  and  tenements,  and  lease  and  to 
farm  let  the  same  to  a  good,  careful,  capable,  honest,  and  industrious 
tenant  or  tenants,  on  such  terms  and  conditions  as  my  said  executors, 
or  the  survivors  or  survivor  of  them,  shall  deem  meet  and  just,  and  out 
of  the  rents  and  profits  arising  from  said  lands,  first,  pay  and  discharge 
all  taxes,  revenue,  duties,  and  assessments  of  every  name  and  nature 
legally  imposed,  levied,  and  assessed  thereon. 

"  Second.  Make  all  necessary  and  proper  repairs  to  the  buildings, 
fences,  and  enclosures,  including  painting  of  buildings  and  pruning  of 
all  orchards,  trees,  and  shrubs  growing  on  said  premises,  and  embrac- 
ing the  replanting  of  fruit  trees  if  destroyed  by  the  elements,  to  the 
extent  of  preventing  the  premises  deteriorating  in  value  or  going  to 
waste ;  and  any  balance  of  such  rents,  issues,  and  profits  remaining  to 
invest  in  some  good  six  per  cent  interest  bearing  security  issued  by 
Otoe  county,  in  the  state  of  Nebraska,  or  in  securities  issued  by  said 
county  legally  bearing  a  greater  rate  of  interest  than  six  per  cent  per 
annum ;  and  in  like  securities  mj'  said  executors,  or  the  survivors  or 
survivor  of  them,  are  hereby  directed  to  invest  the  said  sum  of  $10,000 
and  the  income  thereupon,  less  such  sum  or  sums  as  shall  be  required 
to  pay  the  taxes  and  assessments  levied  and  assessed  on  the  trust  funds 
so  held  by  them  as  aforesaid,  to  be  in  like  manner  invested  from  time 
to  time  for  the  period  of  ten  years  from  the  time  of  my  decease.  In 
the  event  my  executors  shall  not  be  able  to  procure  the  class  of  securi- 
ties above  mentioned  for  the  investment  of  such  trust  funds,  then  they, 
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or  the  survivors  or  survivor  of  them,  may  invest  such  trust  funds  and 
the  accumulations  therefrom  in  bonds  or  other  securities  legally  issued 
by  the  state  of  Nebraska,  bearing  at  least  six  per  cent  per  annum  in- 
terest, or  in  bonds  or  promissory  notes  secured  by  a  first  mortgage  on 
lands  situate  in  Otoe  countj',  under  improvement,  as  farms,  of  at  least 
double  the  value  of  the  amount  of  the  mortgage,  exclusive  of  the  build- 
ings, fences,  and  enclosures,  bearing  interest  at  not  less  than  seven  per 
cent  per  annum,  payable  annuallj'.  And  in  case,  at  the  end  of  ten 
years  from  my  decease,  my  son  William  Hawke  shall  have  become,  in 
the  judgment  of  my  said  executors,  the  survivors  or  survivor  of  them, 
permanently  and  thoroughly  jeformed  of  his  intemperate  habits,  of  his 
immoral  consortings  and  evil  associations,  and  shall  then  be  living  with 
evident  promise  to  continue  so  to  live,  during  tlie  remainder  of  his  life, 
a  virtuous,  industrious,  temperate  and  commendable  life,  then  and 
thereupon,  within  twelve  months  after  the  expiration  of  ten  j'ears  from 
my  decease,  my  said  executors,  the  survivors  or  survivor  of  them,  are 
hereby  directed  and  required  to  convej'  the  lands  and  premises  herein- 
above last  mentioned  in  item  third  of  this  my  last  will  and  testament, 
with  the  tenements  and  appurtenances,  to  my  said  son  William  Hawke, 
and  pay  over,  assign,  transfer,  set  over,  and  deliver  to  him,  my  said 
son  William  Hawke,  the  securities  held  by  them,  or  by  either  of  them, 
together  with  all  moneys,  rents,  interest,  and  profits,  representing  the 
said  sum  of  $10,000  held  in  trust  as  aforesaid,  and  the  unexpended  in- 
come arising  therefrom,  and  the  net  rents,  issues,  and  profits  of  said 
real  estate  during  said  period ;  Provided,  nevertheless,  further,  That 
such  trust  property  and  funds  shall  not  be  transferred  by  my  said 
executors,  or  by  the  survivors  or  survivor  of  them,  until  my  said 
executors,  or  the  survivors  or  survivor  of  them,  shall  have  satisfactory 
proof  and  evidence  that  my  said  son  William  Hawke  has  permanently 
freed  himself  from  all  influence,  connections,  associations,  cohabita- 
tions, and  relations  of  ever^'  name,  character,  and  description  of  and 
with  a  certain  notorious  and  disreputable  woman  known  by  the  name 
of  Mrs.  Sadie  Gladstone,  and  with  all  relatives,  friends,  and  intimates 
of  that  woman.  It  being  my  imperative  command  that  no  part,  parcel 
or  portion  of  such  trust  funds,  or  of  any  other  part  or  portion  of  my 
worldly  goods  or  estate,  shall  come  to  the  hands  of,  or  be  used,  or 
applied  for  the  use  or  benefit  of  said  woman  Sadie  Gladstone  under  any 
circumstances  or  conditions  whatsoever. 

^^  And  provided  further,  That  in  the  event  my  said  son  William 
Hawke  should,  at  any  time  before  the  expiration  of  ten  years  from  my 
death,  through  illness  or  otherwise,  become  so  impoverished  as  to  be 
liable  to  become  a  public  charge,  then  my  executors,  or  the  survivors 
or  survivor  of  them,  are  authorized  and  empowered  out  of  the  rents, 
issues,  and  profits,  and  the  income  of  said  trust  property  and  trust 
funds,  from  time  to  time  to  afford  and  provide  him  such  reasonable, 
necessary  support  and  raiment  as  they  shall  deem  just  and  proper 
under  the  circumstances,  but  they  are  not  to  furnish  any  money  or 
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other  means  to  gratify  the  cravings  for  intoxicating  liquors  or  for 
immoral  associations.  ... 

"  But  in  the  event  of  my  said  son  William  Hawke  shall  leave  issue  of 
his  body  him  surviving,  born  of  a  respectable  maternal  parent  in  law- 
ful wedlock,  and  not  born  of  the  said  Mrs.  Sadie  Gladstone,  then  I 
order,  direct,  and  require  my  said  executors,  the  survivors  or  survivor 
of  them,  to  use,  from  time  lo  time  as  they  may  deem  proper,  out  of 
the  rents,  issues,  and  profits  and  income  of  said  trust  property  and 
trust  funds,  to  afford  a  comfortable  support,  including  raiment  and  edu- 
cation for  such  child  or  children  of  my  said  son  William  Hawke,  until 
such  child  or  children  shall  attain  the  age  respectively  of  twenty-one 
years,  and  upon  reaching  that  age,  or  marrying,  if  a  female  or  females, 
my  executors  are  authorized  and  empowered  to  make  such  reasonable 
advancement,  in  their  discretion,  as  the  circumstances  and, position  in 
life  of  such  child  or  children  of  mj'  said  son  William  Hawke  shall  seem 
to  justify  out  of  the  profits  and  income  which  have  arisen  from  such 
trust  property  and  trust  funds,  and  upon  attaining  the  age  of  thirty- 
three  years  respectivelj-,  said  real  estate  and  funds  so  held  in  trust  as 
aforesaid  to  be  divided,  share  and  share  alilte,  less  any  advancement 
made,  from  each  share  respectivelj',  between  such  children  of  my  said 
son,  and  their  heirs  by  representation  ;  Provided  always,  That  my 
executors,  or  anj'  of  them,  shall  not,  with  any  funds,  money,  or  prop- 
erty coming  from  my  estate,  aid,  maintain,  or  support,  or  assist  therein, 
directly  or  indirectlj',  any  child  or  children  bj'  my  son  begotten  on  the 
body  of  the  said  notorious  and  disreputable  woman  Mrs.  Sadie  Glad- 
stone, whether  born  in  lawful  wedlock  or  not. 

"  And  if  the  heirs  of  his  bod3'  surviving  my  son  William  Hawke  shall 
be  born  of  the  body  of  the  said  Sadie  Gladstone,  then  said  trust  prop- 
erty and  trust  funds  shall  be  distributed  and  disposed  of  by  m3'  said 
executors,  as  hereinabove  directed,  the  same  as  if  my  said  son  William 
Hawke  had  died  without  issue,  him  surviving. 

"  In  the  event  my  son  William  Hawke  should  fail  to  reform  his 
intemperate  habits,  and  from  his  immoral  consortings  and  evil  associa- 
tions, or  otherwise  refuse  to  comply  with  the  conditions  upon  which- 
my  executors  are  authorized  and  required  to  convey  the  real  estate 
described  and  the  $10,000,  with  the  net  rents,  issues,  profits,  and  in- 
come thereof  mentioned  in  this  item  third  of  my  last  will  and  testament, 
then  and  in  that  case  it  is  my  will  and  I  order  and  direct  my  said 
executors  to  hold  said  premises  and  trust  funds  with  the  net  accumula- 
tion therefrom  invested  and  rented  as  aforesaid,  and  out  of  the  proceeds 
thereof,  from  time  to  time  as  required,  use  sufficient,  if  my  said  son's 
circumstances  shall  require  it,  to  pa3'  and  discharge  the  expenses  for  a 
comfortable  maintenance  and  support  during  his  natural  life,  or  until 
he  shall  have  complied  with  all  the  conditions  and  furnished  the  evi- 
dence to  entitle  him  to  a  conve3-ance  and  assignment  from  my  said 
executors  to  said  trust  property  and  trust  funds  with  the  accumulation 
thereof,  as  is  hereinabove  provided  and  directed,  when,  although  more 
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than  ten  j'ears  shall  have  passed  since  my  decease  before  the  conditions 
aforesaid  have  been  complied  with  by  my  said  son  William  Hawke,  my 
said  executors,  the  survivors  or  survivor  of  them,  will  and  shall  convey 
and  assign  said  trust  property  and  trust  funds  and  the  accumulations 
therefrom  upon  the  express  condition,  however,  that  such  conveyance 
and  assignment  of  said  property'  and  trust  funds  and  the  accumulations 
therefrom  shall  be  void,  and  the  propertj'  thereby  conveyed  and  as- 
signed shall  revert  to  my  said  executors,  the  survivors  or  survivor  of 
them,  or  to  my  said  wife  and  daughters,  if  all  my  executors  shall  then 
be  dead,  thej'  thereupon  shall  be  repossessed  thereof,  the  same  as  if 
said  conveyance  and  assignments,  had  never  been  made,  if  my  said  son 
William  Hawke  shall,  at  any  time  after  the  execution  and  delivery  of 
said  convej-ance  and  assignment,  marry  or  cohabit  with  the  said  noto- 
rious and  disreputable  woman  Mrs.  Sadie  Gladstone,  and  he,  my  said 
son  William  Hawke,  having  failed  or  refused  to  comply  with  such  con- 
ditions, and  failed  to  receive  a  conveyance  and  assignment  of  such 
trust  property  and  ttust  funds,  after  the  death  of  my  said  son  William 
Hawke,  my  said  executors,  the  survivors  or  survivor  of  them,  are 
directed  and  required  to  distribute  such  trust  property  and  trust  funds, 
with  their  accumulations,  to  my  wife,  Elizabeth  A.  Hawke,  and  daugh- 
ters, Ella  Spencer,  Lulu  Hawke  Rector  and  Minnie  Hawke,  and  to 
their  heirs  by  representation,  share  and  share  alike,  at  the  time  and  in 
the  manner  hereinabove  directed ;  Provided,  No  part  thereof  shall 
descend  to  the  heir  or  heirs  of  my  son  William  Hawke  begotten  on  the 
body  of  the  said  Sadie  Gladstone." 

The  first  codicil  to  the  will  of  Robert  Hawke  was  executed  on 
July  29,  1885,  and  the  second  and  last  codicil  is  dated  March  8,  1887, 
so  that  the  last  date  is  the  completion  and  publication  of  the  will.  It 
will  be  observed  that  the  devises  to,  and  provisions  in  favor  of,  the 
appellant  are  made  to  depend  upon  certain  conditions.  These  are,  first, 
that  at  the  expiration  of  ten  j-ears  from  the  death  of  the  testator  the 
appellant  should  have  become,  in  the  opinion  and  judgment  of  the 
executors,  permanently  and  thoroughly  reformed  of  intemperate  and 
evil  hal)its,  his  immoral  consortings  and  associations,  and  should  then 
be  living  with  evident  promise  to  continue  to  live,  for  the  remainder  of 
his  life,  a  virtuous,  temperate,  and  commendable  life. 

Second,  that  the  executors  should  have  satisfactory  proof  and  evi- 
dence that  the  appellant  had  permanently  freed  himself  of  all  influences, 
connections,  associations,  cohabitations,  and  relations  of  every  name, 
character,  and  description  with  Mrs.  Sadie  Gladstone. 

After  the  argument  of  this  case,  and  at  the  consultation  of  the  court, 
we  were  all  of  the  opinion  that  the  first  conditions  imposed  in  the  testa- 
tor's will  were  valid  and  binding  on  the  executors  and  on  the  legatee ; 
but  that  those  of  tiie  second  class,  in  view  of  the  facts  and  circum- 
stances given  in  evidence,  were  void  as  against  the  public  policy  of  the 
state  and  could  not  be  sanctioned. 

While  the  will  itself  was  executed  and  bears  date  of  February  16, 


26  HAWKE   V.   EUTAET.  [CHAP.  I. 

1884,  there  is  a  codicil  to  it,  which,  to  all  intents  and  legal  purposes, 
republished  and  executed  the  will  on  the  29th  day  of  Julj',  1885. 

It  appears  from  the  bill  of  exceptions,  and  is  not  disputed,  that  the 
appellant  was  married  to  Mrs.  Sadie  Gladstone  on  the  16th  of  Septem- 
ber, 1884.  It  is  to  be  mentioned,  not  as  a  controlling  fact,  that  while 
there  is  an  entire  absence  of  direct  evidence  on  the  subject,  yet  from 
all  the  evidence,  and  from  the  legal  inferences  to  be  drawn,  there  is  a 
strong  presumption  that  the  marriage  of  the  appellant  with  Mrs.  Glad- 
stone was  known  to  the  testator  at  the  time  of  the  last  publication  of 
his  will.  That  condition  had  taken  its  place  for  two  years  and  six 
months  prior  to  the  last  fact.  As  to  the  rule  in  this  instance,  see  Van 
Cortlandt  v.  Kip,  1  Hill,  590:  "  Where  a  codicil  is  so  executed  as  to 
operate  a  republication  of  the  will,  both  should  be  read  and  construed 
together  as  one  entire  instrument.''  See,  also,  Brimmer  v.  Sothier, 
1  Gushing,  118  ;  N'eff's  Appeal,  48  Pa.  St.  501 ;  Snowhill  v.  Snowhill, 
3  Zabriskie,  447. 

The  question  then  is  not  wholly  whether  the  exactions  of  the  will 
that  the  appellant  shall  have  freed  himself  of  all  the  influences  and 
associations  of  Mrs.  Gladstone,  but  are  in  restraint  and  in  the  continu- 
ation of  the  marriage  relation,  the  same  having  been  entered  into  as 
stated. 

I  think  there  can  be  no  doubt,  either  as  a  question  of  reason  from 
moral  premises,  or  of  legal  authority,  not  onlj'  that  such  condition  is 
void,  but  having  been  declared  void  it  leaves  the  bequest  of  the  testator 
operative  the  same  as  though  the  condition  had  not  been  sought  to  be 
made  by  will.  (See  Eoper  on  Legacies,  757,  and  cases  cited ;  Conrad 
V.  Long,  33  Mich.  78 ;  Wren  v.  Bradley,  2  De  Gex  &  Smales,  49  ; 
Brown  v.  Peck,  1  Eden,  140 ;  Tennant  v.  Braie,  Tothill  [ed.  1820], 
77.) 

These  authorities,  cited  by  counsel  for  appellant,  are  directly  to  the 
point  stated  and  seem  to  be  conclusive  of  it.  Had  the  devisee  not 
been  lawfully  married  at  the  date  of  the  last  publication  of  the  will  of 
the  testator,  I  should  be  of  the  opinion  that,  under  the  arguments  and 
authorities  of  the  counsel  for  appellees,  the  peculiar  conditions  of  the 
will  here  considered  would  be  upheld ;  but  wholly  otherwise  when  the 
marriage  had  been  solemnized  before  the  publication  of  the  will. 

The  decree  of  the  district  court  is  reversed  and  the  cause  is  remanded 
with  a  direction  to  that  court  to  enter  a  decree  in  accordance  with  this 
opinion.  Judgment  accordingly. 

The  other  judges  concur. 
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EE  HAIGHT. 

Supreme  Court  of  New  York,  Appellate  Division.     1900. 
[Reiwrted  51  N.  Y.  App.  Din.  310.] 

Appeal  by  Benjamin  Haight,  a  legatee  under  the  last  will  and 
testament  of  Augustus  Holly  Haight,  deceased,  from  an  order  of 
the  Surrogate's  Court  of  the  county  of  Orange,  entered  in  said  Sur- 
rogate's Court  on  the  23d  day  of  January-,  1899,  denj'ing  his  motion 
to  amend  a  decree  of  said  Surrogate's  Court,  entered  in  said  court 
on  the  10th  day  of  November,  1880,  and  to  require  Edward  Haiglit, 
as  trustee,  etc.,  of  Augustus  Holly  Haight,  deceased,  to  paj'  over 
to  him  all  the  income  of  the  residuary  estate  held  in  trust  for  said 
Benjamin  Haight,  and  also  from  a  decree  bearing  date  the  26th  daj' 
of  June,  1899,  and  entered  in  said  Surrogate's  Court,  overruling 
his  objections  to  the  intermediate  accounting  of  Edward  Haight,  as 
trustee,  and  settling  the  accounts  of  said  trustee. 

WiUiam  H.  Wilder,  for  the  appellant. 

G.  D.  B.  Hashrouck,  for  Edward  Haight,  trustee,  respondent. 

Henry  Bacon,  for  Joseph  Merritt,  special  guardian,  respondent. 

HiRSCHBEEG,  J.  Augustus  HoUy  Haight  died  on  the  10th  day  of 
April,  1879,  leaving  a  will  and  codicil  which  were  admitted  to  probate 
in  Orange  county  on  the  eighth  day  of  May  following.  He  named 
Louis  Haight,  Edward  Haight  and  James  G.  Roe  executors  and 
trustees,  and  letters  testamentary  were  duly  issued  to  them.  They 
thereafter  filed  an  account  in  the  Surrogate's  Court,  and  a  decree  was 
rendered  on  such  accounting  on  the  10th  da}'  of  November,  1880. 
Louis  Haight  died  in  1894  and  James  G.  Roe  in  1896,  and  Edward 
Haight  has  since  acted  as  sole  trustee.  He  has  presented  an  inter- 
mediate account  of  his  proceedings,  and  the  same  has  been  settled 
by  the  surrogate  of  Orange  county  in  a  decree  dated  January  23, 
1899.  The  testator  left  no  widow  and  but  one  «Lild,  Benjamin 
Haight,  and  these  appeals  are  taken  by  Benjamin  from  the  last 
decree,  and  from  an  order  denying  his  motion  to  amend  and  modify 
the  first  decree  in  so  far  as  it  limited  his  right  to  the  income  of  the 
estate  to  the  sum  of  $2,000  per  annum,  and  to  require  the  payment 
to  him  of  all  of  said  income. 

Among  other  bequests  the  testator  gives  to  his  executors  the  sum 
of  $8,000  in  trust  for  his  sister,  Sarah  J.  Smith,  during  life,  and  the 
sum  of  $8,000  in  trust  for  Maria  Crassous  during  life,  the  principal 
in  each  instance  to  revert  to  the  'residue  of  the  estate  on  the  death 
of  the  beneficiary.  The  will  contains  this  provision  for  the  testa- 
tor's son :  "  All  the  rest,  residue  and  remainder  of  my  estate,  both 
real  and  personal,  I  give,  devise  and  bequeath  to  my  executors, 
hereinafter  named,  in  trust  however,  and  to  and  for  the  following 
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uses  and  purposes,  namely :  to  invest  the  same  and  to  keep  the  same 
invested,  and  to  pay  the  income  therefrom  to  my  son,  Benjamin 
Haight,  for  and  during  the  term  of  his  natural  life ;  but  it  is  my 
will  that  so  long  as  the  present  wife  of  my  said  son  shall  be  living 
and  he  shall  be  lawfully  bound  to  her  as  a  husband,  the  income  to 
be  paid  to  my  said  son  shall  not  exceed  the  sum  of  two  thousand 
dollars  in  any  one  year ;  and  that  in  case  of  the  death  of  said  wife, 
or  in  case  of  his  ceasing  to  be  bound  to  her  as  a  lawful  husband, 
then  the  whole  of  said  income  is  to  be  paid  over  to  my  said  son  during 
his  natural  life." 

No  disposition  is  made  by  the  will  of  the  annual  income  which  shall 
be  in  excess  of  S2,000  during  the  life  of  Benjamin  Haight's  wife  and 
the  continuance  of  their  marriage  relations ;  but  on  the  death  of  the 
son  leaving  a  child  or  children  surviving,  the  executors  are  directed 
to  apply  the  income  to  the  maintenance,  support  and  education  of 
such  child  or  children  during  minority,  and  to  pay  over  the"princi- 
pal  equally  to  each  child  on  the  attainment  of  its  majoritj';  and 
should  the  son  die  without  leaving  a  child  surviving  and  attaining 
the  age  of  twent3'-one  years,  then  the  estate  is  to  be  paid  in  equal 
shares  to  the  children  of  the  testator's  brother  and  sister. 

Benjamhi  Haight  married  on  the  21st  day  of  August,  1877,  and 
the  will  was  made  two  days  afterward.  At  the  time  of  the  first  set- 
tlement and  for  several  years  afterward  the  income  of  the  residue 
did  not  amount  to  $2,000  a  year ;  but  during  a  few  j'ears  past  it  has 
been  slightly  in  excess  of  that  sum,  and  the  excess  is  expected  to 
increase  in  consequence  of  the  termination  of  the  trusts  for  the  bene- 
fit of  the  testator's  sister  and  of  Maria  Crassous.  The  former  died 
July  2,  1891,  and  the  latter  January  16,  1899,  having  each  received 
the  income  of  the  respective  trusts  in  full,  without  any  ^deduction 
for  commissions.  By  the  decree  of  November  10,  1880,  the  execu- 
tors and  trustees  were  directed  to  pay  the  income  arising  from  the 
residue  of  the  estate,  less  commissions,  to  Benjamin  Haight  to  the 
amount  of  $2,000  per  j'ear,  in  the  words  of  the  decree  "as  long  as 
the  present  wife  of  the  said  Benjamin  Haight  shall  live,  or  as  long 
as  the  said  Benjamin  Haight  shall  be  lawfully  bound  to  her  as  a 
husband ;  and  in  case  of  the  death  of  the  said  wife,  or  in  case  said 
Benjamin  Haight  shall  cease  to  be  bound  to  her  as  a  husband,  then 
said  executors  are  hereby  ordered  and  directed  to  pay  over  to  said 
Benjamin  Haight  the  whole  of  the  interest  and  income  arising  from 
said  rest  and  residue  for  and  during  the  term  of  his  natural  life." 
Benjamin  Haight  was  a  party  to  the  proceedings  on  the  first  account- 
ing, was  then  of  full  age,  and  no  appeal  was  ever  taken  from  the 
decree. 

The  appellant  insists  that  the  provision  of  his  father's  will  which 
makes  his  enjoyment  of  the  whole  of  the  income  dependent  on  the 
termination  of  his  marriage  relations  is  void  as  in  contravention  of 
good   morals   and    public  policy,    and    that    he   maj'   now  raise   the 


CHAP.  I.]  KE  HAIGHT.  29 

question  notwithstanding  the  decree  of  November  10,  1880.     I  have 
concluded  that  he  is  correct  on  both  points.* 

As  to  the  first  point,  the  condition  must  be  held  void  if  its  manifest 
object  was  to  induce  Benjamin  Haight  to  take  such  steps  as  might  be 
necessary  in  order  that  he  should  cease  to  be  lawfully  bound  to  his 
■wife  as  a  husband ;  in  other  words,  to  obtain,  or  provoke  and  so 
occasion,  a  legal  divorce  or  separation,  either  in  this  State  or  in  some 
other  jurisdiction.  If  any  other  and  innocent  construction  can  be 
placed  upon  the  condition,  it  is  of  course  to  be  adopted.  But  the 
will  was  made  directly  after  the  marriage  of  testator's  son,  and  the 
condition  must  be  regarded  as  made  in  hostility  to  that  union,  and  in 
the  hope  of  destroying  it  in  so  far  as  that  object  could  be  accomplished 
by  offering  money  by  way  of  a  premium  or  reward.  It  is  true  that  the 
condition  is  not  in  so  many  words  that  the  son  shall  procure  or  suffer 
a  divorce  in  order  to  entitle  him  to  the  entire  income,  but  the  precise 
effect  of  such  an  express  condition  is  produced  by  a  provision  which 
gives  him  the  entire  income  when  such  a  divorce  is  procured  or  suffered. 
If  the  former  offends  public  morals  and  contravenes  public  policy,  it  is 
difficult  to  see  why  the  latter  does  not  also.  "  It  is  a  general  principle, 
well  settled,"  said  Mr.  Justice  Ingraham  in  Wright  v.  Mayer  (47  App. 
Div.  60i,  606),  "that  conditions  annexed  to  a  gift,  the  tendency  of 
which  is  to  induce  the  husband  and  wife  to  live  separate,  or  to  be 
divorced,  are,  upon  grounds  of  public  policy  and  public  morals,  void." 
In  Wilkinson  v.  Wilkinson  (L.  R.  [12  Eq.]  604)  the  testatrix  gave  the 
residue  of  her  property  to  her  niece,  with  a  direction  that  all  interest 
should  pass  under  the  will  as  upon  the  death  of  the  niece,  should  she 
not  cease  to  reside  in  Skipton  within  eighteen  months  of  testatrix's 
death.  The  husband  of  the  niece  resided  at  Skipton,  and  the  court 
considered  the  provision  to  be  a  manifest  attempt  to  induce  the  legatee 
to  leave  her  husband,  the  vice-chancellor  saying  (p.  608)  :  "The  con- 
dition is  a  vicious  one,  and  that  being  so,  I  have  no  difficulty  in 
declaring  that  it  is  void."  In  Brown  v.  Peck  (1  Eden  Ch.  140)  the 
testator  provided  that  if  his  niece  lived  with  her  husband  she  should 
receive  two  pounds  per  month  from  the  estate,  but  if  she  lived  from 
him  and  with  her  mother  the  executors  should  allow  her  five  pounds 
per  month.  The  legacy  at  five  pounds  per  month  was  held  to  be  good, 
divested  of  the  condition,  the  latter  being  void  as  contra  bonos  mores. 
In  Tenant  v.  Braie  (Toth.  76)  the  same  disposition  was  made  of  a 
bequest  to  a  daughter,  conditioned  "if  she  will  be  divorced  from  her 
husband."  In  Conrad  v.  Long  (33  Mich.  78)  a  condition  annexed  to 
a  devise  was  held  void  which  was  to  take  effect  when  the  devisee 
"should  conclude  not  to  live  with  her  present  husband."  In  Whiton 
v.  Harmon  (54  Hun,  552)  a  like  provision  was  held  to  be  void,  the 
devise  being  to  a  son  "  for  and  during  the  term  of  his  natural  life,  or 
while  he  shall  live  separately  from  his  present  wife."     (See,  also, 

1  The  part  of  the  opinion  which  deals  with  the  second  point  is  omitted. 
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Potter  V.  McAlpine,  3  Dem.  108,  cited  in  Whiton  v.  Harmon,  supra, 
555.)  In  O'Brien  v.  Barkley  (78  Hun,  609  ;  S.  C,  fully  reported  in 
28  H.  Y.  Supp.  1049)  the  authorities  on  the  subject  arc  collated  in  a 
very  elaborate  and  able  opinion  by  Mr.  Justice  Kellogg.  In  that 
case  a  trust  created  for  testator's  daughter  for  life  "  provided,  however, 
and  on  the  express  condition  that  she  do  not,  at  anj''  time  after  ray 
decease,  associate,  cohabit  or  live  "  with  her  husband,  was  declared  to 
be  whoUj'  void,  as  having  no  other  object  than  to  effectuate  testator's 
design  to  separate  the  husband  and  wife,  and  the  daughter,  therefore, 
took  the  life  estate  discharged  of  the  void  condition. 

In  the  light  of  these  decisions  and  the  manj'  cases  of  similar  import 
cited  in  the  opinions,  and  in  view  of  the  mischief  apprehended,  I  can 
but  conclude  that  there  is  no  difference  in  spirit  and  principle  between 
a  gift  made  expressly  dependent  upon  the  procurement  of  a  divorce, 
and  one  which  is  made  payable  only  in  the  event  of  a  divorce.  The 
one  invites  the  divorce  directly  and  in  terms,  while  the  other  incites 
it  by  the  offer  of  a  premium.  The  end  desired  by  the  donor  is  the 
same,  viz.,  to  induce  the  separation  or  divorce,  and  the  means  em- 
plo^'ed  must  be  regarded  as  objectionable  whatever  form  or  language 
may  be  employed,  so  long  as  it  is  apparent  that  the  sole  object  of 
the  donor  is  to  encourage  that  result,  and  the  means  emploj'ed  are 
calculated  to  promote  it. 

I  have  found  no  cases  to  the  contrary  of  the  principle  stated,  but  in 
Born  V.  Horstmann  (80  Cal.  452)  and  in  Thayer  v.  Spear  (58  Vt. 
327)  provisions  similar  to  the  one  under  consideration  were  held  valid, 
where  made  for  the  benefit  of  a  wife  to  meet  the  deprivation  of  sup- 
port incident  to  widowhood  or  to  the  legal  termination  of  her  marital 
relations.  In  each  case  increased  financial  provision  was  made  by 
will  for  a  daughter  in  the  event  of  her  becoming  a  widow  or  otherwise 
becoming  lawfully  separated  from  her  husband.  The  courts  found  the 
intention  to  be  in  each  case  only  to  provide  for  the  daughter  in  ease 
she  were  deprived  of  her  husband's  support  and  made  dependent  upon 
her  own  resources,  whether  by  his  deatli  or  as  the  result  of  a  lawful 
divorce  or  separation.  The  manifest  object  of  the  provision  was  not 
to  induce  or  invite  a  divorce  or  separation,  but  to  provide  for  the 
widow  or  the  divorced  wife,  as  the  case  might  be,  in  the  event  of. 
the  happening  of  either  calamity.  In  the  California  case  the  court 
said  (p.  459) :  "  Not  only  may  there  be  a  good  and  sufficient  reason 
...  for  providing  that  the  legatee  shall  not  have  the  bulk  of  the 
property  until  she  is  deprived  of  the  support  of  a  husband,  but  there 
may  be  the  best  of  reasons  for  placing  the  same  in  such  condition  that 
she  cannot  be  improperly  induced  by  a  worthless  or  profligate  husband 
to  squander  it,  while  she  continues  to-be  his  wife,  and,  it  may  be, 
under  his  influence  and  control.  We  think  such  a  condition  in  a  will 
is  not  only  valid,  but  that,  under  certain  circumstances,  it  maj'  be  just 
and  commendable."  In  the  Vermont  case  the  court  said  (p.  329)  : 
"  The  first  object  is  to  ascertain,  if  possible,  what  the  intention  of  the 
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testatrix  was ;  and  we  find  no  difficulty  in  reaching  tiie  conclusion  tiiat 
it  was  to  have  her  estate  disposed  of  just  as  it  has  been  bj'  the  Probate 
Court.  It  was  a  wise  and  prudent  provision  to  make  for  her  daughter. 
While  she  should  remain  a  wife,  her  husband  would  be  under  obliga- 
tion to  support  her,  and  hence  the  income,  only,  was  absolutely  left 
her  during  the  continuance  of  that  relation  ;  but  when  she  should  cease 
to  be  a  wife,  and  so  become  dependent  upon  her  own  resources,  it 
was  just  and  wise  to  provide  that  she  should  have  the  entire  estate." 
Neither  the  reasoning  nor  the  legal  attitude  of  the  parties  concerned 
toward  each  other  renders  these  cases  controlling  or  influential  in  this 
instance.  The  increased  provision  is  made  in  the  case  at  bar  to  take 
eflFect  at  a  time  when  the  pecuniary  obligations  of  the  beneficiary  are 
lessened,  and  the  duty  of  support  which  the  husband  owes  the  wife  has 
no  reciprocal  existence.  The  cases  cited  are  analogous  to  Cooper  v. 
Hemsen  (3  Johns.  Ch.  382),  where  a  legacy  was  upheld  which  was 
designed  to  provide  for  the  testator's  daughter  during  the  continuance 
of  a  separation  from  her  husband  actually  existing  at  the  time  of  the 
execution  of  the  wiU. 

If  the  condition  is  void,  it  follows  that  Benjamin  Haight  is  entitled 
to  the  entire  income.  This  is  so  whether  the  condition  be  regarded  as 
precedent  or  subsequent.  The  whole  estate  appears  to  be  invested  in 
personal  securities.  A  subsequent  void  condition  could  not,  of  course, 
destroy  an  estate  already  vested.  Assuming,  however,  that  the  con- 
dition is  precedent  in  its  character,  and  would,  therefore,  work  a 
forfeiture  of  the  gift  in  excess  of  $2,000  annually,  at  the  common  law, 
j-et  in  equity  and  under  the  civil  law,  though  the  condition  is  void  the 
gift  is  good.  "  With  respect  to  legacies  out  of  personal  estate,  the 
civil  law,  which  in  this  respect  has  been  adopted  by  courts  of  equitj', 
differs  in  some  respects  from  the  common  law  in  its  treatment  of 
conditions  precedent ;  the  rule  of  the  civil  law  being  that  where  a  con- 
dition precedent  is  originally  impossible  .  .  .  or  is  illegal  as  involving 
malum  prohibitum,  the  bequest  is  absolute,  just  as  if  the  condition 
bad  been  subsequent."  (2  Jarm.  Wills  [6th  Am.  ed.],  15.  See,  also, 
2  Williams  Exrs.  [7th  Am.  ed.]  1264.)  "When,  however,  the  ille- 
gality of  the  condition  does  not  concern  anj-  thing  malum  in  se,  but 
is  merely  against  a  rule  or  the  policy  of  law,  the  condition  only  is 
void,  and  the  bequest  single  and  good."     (1  Eoper  Leg.  757.)  '■ 

1  But  see  Stockton  v.  Weber,  98  Cal.  433  (1893)  (Condition  to  obtain  special 
legislation  forbidden  by  state  constitution). 


Note  on  Conditions  in  Restraint  op  Markiagb.  —  Conditions  restraining 
marriage  absolutely  are  subsequent  in  their  nature.  Such  conditions  are  void.  This 
seems  never  to  have  been  distinctly  held  as  to  real  estate  in  England.  But  see  Perrin 
V.  Lyon,  9  East,  170,  183  (1807) ;  Jones  v.  Jones,  1  Q.  B.  D.  279,  282  (1876) ;  2  Jarm. 
Wills  (5th  ed.),  892, —  cf.,  however,  Bellairs  v.  BeUairs,  L.  E.  18  Eq.  510  (1874); 
Comm.  V.  Stauffer,  10  Pa.  350  (1849).  See  Otis  v.  Prince,  10  Gray,  581  (1858) ;  Ran- 
dall V.  Marble,  69  Me.  310  (1879);  Williams  v.  Cowden,  13  Mo.  211  (1850).  It  has 
been,  however,  so  held  in  cases  of  personalty.    Morley  v.  Rennoldson,  2  Hare,  570 
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(1843) ;  and  of  a  mixed  fund  made  up  of  the  proceeds  of  realty  and  personalty. 
Bellairs  v.  Bellairs,  L.  R.  18  Ec[.  510  (1874) ;  see  Kennedy  v.  Alexander,  21  App.  D.  C. 
424  (1903). 

When  the  language  of  the  will  shows  that  the  intention  of  the  testator  was  not  to 
restrain  marriage,  but  to  furnish  a  maintenance  to  tlie  devisee  or  legatee  while  single,  a 
provision  confining  a  devise  or  legacy  to  the  period  during  which  the  devisee  or  legatee 
remains  single,  is  valid.     Tliis  has  been  held  in  the  case  of  real  estate.    Jones  v.  Jones, 

1  Q.  B.  D.  279  (1876) ;  Mann  v.  Jackson,  84  Me.  400  (1892) ;  Harlow  v.  Bailei/,  189 
Mass.  208  (1905).  Cf.  Bennett  v.  Robinson,  10  Watts,  848  (1840).  In  personal  prop, 
erty  the  same  principle  seems  to  be  adopted,  though  it  is  commonly  put  in  a  more 
formal  and  less  rational  shape ;  viz.,  that  a  limitation  terminating  an  interest  on  mar- 
riage is  good,  although  a  condition  is  not.  Heath  v.  Lewis,  8  De  G.  M.  &  6.  954 
(1858) ;  Evans  v.  Rosser,  2  Hem.  &  Mil.  190  (1864) ;  Hotz's  Estate,  38  Pa.  422  (1861) ; 
Bruch's  Estate,  185  Pa.  194  (1898) ;  Arthur  v.  Cole,  56  Md.  100  (1880) ;  Selden  v.  Keen, 
27  Grat.  576  (1876).  In  tliis  last  case  tlie  doctrine  is  put  more  in  the  form  wliich  is 
given  to  it  in  Jones  v.  Jones  than  is  usual  in  cases  of  personalty.     See  Webb  v.  Grace, 

2  Phil,  701  (1848),  overruling  s.  c.  15  Sim.  384. 

Exception.  —  A  condition  forfeiting  the  estate  of  a  widow  on  remarriage  is  valid, 
both  as  to  real  estate,  Tricker  v.  Kingsbury,  7  W.  R.  652  (1869) ;  Phillips  v.  Medbury, 
7  Conn.  568  (1829) ;  Bennett  v.  Robinson,  10  Watts,  348  (1840) ;  Comm.  v.  Stauffer,  io 
Pa.  350  (1849),  —  see  Gough  v.  Manning,  26  Md.  347  (1866) ;  Knight  v.  Mahoney,  152 
Mass.  523,  525  (1890),  —  and  as  to  personal  property.  Barton  v.  Barton,  2  Vern.  308 
(1694) ;  although,  as  will  be  seen  below,  such  a  condition  attached  to  a  legacy  may 
sometimes  be  deemed  in  terrorem  only.  It  makes  no  difference  whether  tlie  widow 
be  tlie  widow  of  the  testator  or  of  some  other  person.  Newton  v.  Marsden,  2  J.  &  H. 
356  (1862) ;  Hurd  v.  Catron,  97  Tenn.  662  (1896) ;  Oveiionv.  Lea,  108  Tenn.  505  (1902). 
Contra,  Crawford  v.  Thompson,  91  Ind.  266  (1883).  And  what  is  law  for  a  widow  is 
law  for  a  widower  also.  Allen  v.  Jackson,  1  Ch.  Div.  399  (1875) ;  Bostick  v.  Blades, 
59  Md.  231  (1882). 

Conditions  subsequent  in  partial  restraint  of  marriage  are  valid  both  in  devises 
and  legacies,  e.  g.,  not  to  marry  without  consent  of  T.,  Fry  v.  Porter,  1  Ch.  Cas.  138 
(1669) ;  In  re  Whiting's  Settlement,  [1905]  1  Ch.  (C.  A.)  96 ;  not  to  marry  a  Scotch- 
man, Perrin  v.  Lyon,  9  East,  170  (1807) ;  not  to  marry  contrary  to  the  rules  of  the 
Quakers,  Haughton  v.  Haughton,  1  Moll.  611  (1824),  (but  see  Maddox  v.  Maddox,  11 
Gratt.  804  (1854)) ;  not  to  marry  one  in  an  inferior  social  position,  Greene  v.  Kirk- 
wood,  [1895]  1  Ir.  (C.  A.)  1-30;  not  to  marry  a  domestic  servant,  Jenner  v.  Turner,  16 
Ch.  D.  188  (1880) ;  marrying  any  one  but  a  Jew,  Hodgson  v.  Balford,  11  Ch.  D.  959 
(1879) ;  marrying  any  one  but  a  Protestant,  In  re  Knox,  23  L.  R.  Ir.  542  (1889) ; 
not  to  marry  a  daughter  of  A.  B.,  Graydon  v.  Graydon,  23  N.  J.  Eq.  229  (1872) ; 
Phillips  V.  Ferguson,  85  Va.  509  (1888).  But  where  the  restraint,  thougli  in  form  par- 
tial, renders  marriage  practically  impossible  or  very  difScult,  then  the  condition  im- 
posing it  is  invalid.  E,  g.,  not  to  marry  any  one  who  lias  not  freehold  property  of 
^500  a  year,  Keily  v.  Monck,  3  Ridgw.  205  ( 1795).  Cf .  Buddy  v.  Gresham,  2  L.  R.  Ir. 
442  (1878)  ;  Maddox  v.  Maddox,  11  Grat.  804  (1864). 

If  a  condition  subsequent  against  marriage  becomes  impossible,  then,  on  general 
principles,  the  estate  becomes  indefeasible,  Peyton  v.  Bury,  2  P.  Wms.  626  (1731) ; 
Collett  V.  Collett,  35  Beav.  812  (1866).     See  Booth  v.  Meyer,  38  L.  T.  N.  S.  126  (1877).. 

Although  conditisns  imposing  partial  restraints  on  marriage,  or  absolutely  restrain- 
ing the  marriage  of  widows  and  widowers,  are  not  invalid  as  against  public  policy,  yet 
there  is  a  rule  that  such  a  condition  attached  to  a  bequest  of  personal  property,  if  - 
there  is  no  gift  over  upon  breach,  is  supposed  not  to  be  intended  seriously,  but  to  be 
in  terrorem  only.    Bellasis  v.  Ermine,  1  Ch.  Cas.  22  (1663). 

This  singular  doctrine,  which  has  been  derived  by  courts  of  equity  from  the  civil 
law,  —  see  Stackpole  v.  Beaumont,  3  Ves.  Jr.  89  (1796),  —  has  no  application  to  devises 
of  land.  Reves  v.  Heme,  6  Vin.  Ab.  343  (1730).  The  decision  to  the  contrary  in  Otis 
V.  Prince,  10  Gray,  581  (1858)  cannot  be  upheld ;  but  see  Randall  v.  Marble,  69  Me. 
310  (1879).  As  to  the  law  when  realty  and  personalty  are  given  together,  see  Buddy 
V.  Gresham,  2  L.  R.  Ir.  442  (1878). 
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If  there  is  a  gift  over,  the  dontrine  does  not  apply,  either  because  the  gift  over  is 
deemed  to  show  that  tlie  testator  was  serious  in  liis  threat,  or  because  tlie  person  to 
wliom  the  gift  over  is  made  lias  rights  wliich  the  court  cannot  disregard.  Stratton  v. 
Grjjmes,  2  Vern.  357  (1698).  The  fact  tliat  there  is  a  residuary  clause  in  the  same  will 
is  not  considered,  for  the  purposes  of  this  rule,  as  a  gift  over,  Garret  v.  Prittii,  2  Vern. 
293  (1693) ;  Semphitl  v.  aay/y,  Prec.  Ch.  562  (1721) ;  Wheeler  v.  Bingham,  3  Atk. 
864  (1746),  overruling  Amos  v.  Homer,  1  Eq.  Cas.  Ab.  112,  pi.  9  (1699),  —  see,  how- 
ever,  Graydon  v.  Graydon,  23  N.  J.  Eq.  229  (1872),  —  unless  there  be  an  express  direc- 
tion that  tlie  forfeited  legacy  fall  into  the  residue.  Lloyd  v.  Branton,  3  Mer.  108 
(1817);  but  cf.  Fifield  v.  Van  Wyck,  94  Va.  557  (1897). 

The  notion  expressed  in  Otis  v.  Prince  and  Rindall  v.  Marble,  ubi  sup.,  that  a  gift 
over  to  the  testator's  heirs  is  not  to  be  considered  a  gift  because  the  heirs  take  by 
descent,  would  seem  erroneous  (even  if  the  doctrine  applied  to  real  estate),  as  the 
question  is  really  one  of  the  testator's  meaning,  as  is  shown  in  Gough  v.  Manning,  26 
Md.  347,  365  (1866). 

The  cases  liave  generally  arisen  on  conditions  working  partial  restraints  on  mar- 
riage, e.  g.  requiring  consent  to  marriage  ;  but  the  rule  also  applies  to  conditions  im- 
posing absolute  restrictions  on  the  marriage  of  widows.  Mar-pies  v.  Bainbridge, 
6  Mad.  590  (1816),  — (but  cf.  Tricker  v.  Kingsbury,  7  W.  K.  652  (1859));  Parsons  v. 
Winslow,  6  Mass.  169  (1810) ;  M'llvaine  v  Getlien,  3  Whart.  575  (1838) ;  Hoopes  v. 
Dundas,  10  Pa.  75  (1848)  ;  Binnerman  v.  Weaver,  8  Md.  517  (1855).  But  see  Knight 
V.  Mahoney,  152  Mass.  523  (1890) ;  Chapin  v.  Cooke,  73  Conn.  72  (1900). 

The  rule  applies  to  conditions  subsequent.  It  has  been  applied  also  to  conditions 
precedent.  Reynish  v.  Martin,  3  Atk.  330  ( 1746).  Tliere  have  been,  however,  several 
cases  of  conditions  precedent  in  which  it  has  not  been  applied. 

One  exception  seems  to  be  well  establislied.  A  condition  precedent  that  a  legatee 
shall  not  marry  before  a  certain  age,  or  before  a  certain  age  without  consent,  will  be 
enforced.  Hemmings  v.  Munckley,  1  Bro.  C.  C.  304  (1783)  ;  Scott  v.  Tyler,  Dick.  712 
(1788) ;  Stackpole  v.  Beamnont,  3  Ves.  Jr.  88  (1796) ;  Younge  v.  Furze,  8  De  G.  M. 
&  G.  756  (1857) ;  In  re  Brown's  Will,  18  Ch.  D.  61  (1881).  See  Creagh  v.  Wilson, 
2  Vern.  572  (1706).     Cf.  Salisbury  v.  Bennet,  2  Vern.  223  (1691 ). 

Another  exception,  perhaps  not  quite  so  well  settled,  is  that  if  a  smaller  sum  is 
given  to  a  legatee,  and  in  lieu  thereof  a  larger  sum  upon  lier  marriage  with  consent, 
she  does  not  take  the  larger  sum  upon  her  marriage  witliout  consent.  Gillet  v. 
Wray,  1  P.  Wms.  284  (1715) ;  In  re  Nourse,  [1899]  1  Ch.  63. 

See  another  case  of  condition  precedent,  Phillips  v.  Ferguson,  85  Va.  509  (1888). 

It  has  been  said  above  that  this  rule  has  no  application  to  devises  of  real  estate ; 
neitlier  has  it  any  application  to  legacies  charged  on  real  estate,  so  far  as  they  come 
upon  the  real  estate,  Reves  v.  Heme,  5  Vin.  Ab.  343  (1730) ;  Harvey  v.  Aston,  1  Atk. 
361  (1737) ;  Hogan  v.  Curtin,  88  N.  Y.  162  (1882) ;  but  it  does  apply  so  far  as  tliey 
are  paid  out  of  the  personalty,  Reynish  v.  Martin,  3  Atk.  330  (1746),  —  in  which  ca.se, 
by  means  of  tlie  doctrine  of  marshalling,  the  legacy  came  really  out  of  land.  The 
rule  has  also  been  held  by  Sir  George  Jessel,  M.  R.,  to  apply  to  a  legacy  payable  out 
of  a  fund  consisting  of  tlie  mixed  proceeds  of  realty  and  personalty.  Betlairs  v. 
Bellairs,  L.  R.  18  Eq.  510  (1874)_  In  this  last  case  the  Master  of  the  Rolls  expressed 
an  opinion  that  the  rule  would  apply  to  a  legacy  payable  out  of  the  proceeds  of  real 
estate  ordered  to  be  sold.     But  see  Bennett  v.  Packer,  70  Conn.  357  (1898). 

CoJiDiTios  NOT  TO  DISPUTE  A  WiLL.  —  On  Conditions  not  to  dispute  wills,  and 
the  question  when  they  are  considered  in  terrorem  only,  see  cases  collected  in  2  Jarm. 
"Wills  (5th  ed.),  58,  also  Chew's  Appeal,  45  Pa.  228  (1863) ;  Bradford  v.  Bradford,  19 
Ohio  St.  546  (1869) ;  Thompson  v.  Gaut,  14  Lea,  310  (1884) ;  Hoit  v.  Hoit,  42  N.  J.  Eq. 
388  (1886) ;  Smithsonian  Institution  v.  Meech,  169  U.  S.  898  (1898) ;  Fifield  v.  Van 
Wyck,  94  Va.  557  (1897) ;  Bryant  r.  Thompson,  59  Hun,  545  (1891).  As  to  the  effect 
of  probabilis  causa  litigandi,  see  Powell  v.  Morgan,  2  Vern.  90  (1688) ;  Adams  v.  Adams, 
[1892]  1  Ch.  (C.  A.)  369;  Re  Friend's  Estate,  209  Pa.  442  (1904). 
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CHAPTER  II. 
FORFEITURE  AND  RESTRAINTS  ON  ALIENATION. 


SECTION    I. 

FORFEITOKE   ON   ALIENATION. 

A.    Estates  of  Inheritance. 

Lit.  §  360.  Also,  if  a  feoffment  be  made  upon  this  condition,  that 
the  feoffee  shall  not  alien  the  land  to  any,  this  condition  is  void,  be- • 
cause  when  a  man  is  enfeoffed  of  lands  or  tenements,  he  hath  power  to 
alien  them  to  any  person  by  the  law.  For  if  such  a  condition  should 
be  good,  then  the  condition  should  oust  him  of  all  the  power  which  the 
law  gives  him,  which  should  be  against  reason,  and  therefore  such  a 
condition  is  void. 

Co.  Lit.  223  a.  ^^Also,  if  a  feoffment  be  made,  <fcc."  And  the 
like  law  is  of  a  devise  in  fee  upon  condition  that  the  devisee  shall  not 
alien,  the  condition  is  void,  and  so  it  is  of  a  grant,  release,  confirma- 
tion, or  any  other  conveyance  whereby  a  fee  simple  doth  pass.  For  it 
is  absurd  and  repugnant  to  reason  that  he,  that  hath  no  possibilitj'  to 
have  the  land  revert  to  him,  should  restrain  his  feoffee  in  fee  simple  of 
all  his  power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a  lease  for 
j-ears,  or  of  a  horse,  or  of  any  other  chattel  real  or  personal,  and  give 
or  sell  his  whole  interest  or  property  therein  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same,  the  same  is  void,  because  his 
whole  interest  and  propertj'  is  out  of  him,  so  as  he  hath  no  possibility 
of  a  reverter,  and  it  is  against  trade  and  traffic,  and  bargaining  and 
contracting  between  man  and  man :  and  it  is  within  the  reason  of  our 
author  that  it  should  ouster  him  of  all  power  given  to  him.  Iniquum 
est  inffenuis  hommibtis  non  esse  liberam  rerum,  suantm,  aliena- 
tionem,;  and  rerum  suarum.  quilibet  est  moderator,  et  arbiter.  And 
again,  regulariter  non  valet  pactum  de  re  mea  non  alienanda.  But 
these  are  to  be  understood  of  conditions  annexed  to  the  grant  or  sale 
itself  in  respect  of  the  repugnancy,  and  not  to  any  other  collateral 
thing,  as  hereafter  shall  appear.  Where  our  author  putteth  his  case  of 
a  feoffment  of  land,  that  is  put  but  for  an  example :  for  if  a  man  be 
seised  of  a  seigniory,  or  a  rent,  or  an  advowson,  or  common,  or  any 
other  inhei-itance  that  lieth  in  grant,  and  by  his  deed  granteth  the  same 
to  a  man  and  to  his  heirs  upon  condition  that  he  shall  not  alien,  this 
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condition  is  void.  But  some  have  said  that  a  man  may  grant  a  rent 
charge  newly  created  out  of  lands  to  a  man  and  to  his  heirs  upon  con- 
dition that  he  shall  not  alien  that,  that  is  good,  because  the  rent  is  of 
his  own  creation ;  but  this  is  against  the  reason  and  opinion  of  our 
author,  and  against  the  height  and  purity  of  a  fee  simple. 

A  man  before  the  Statute  of  Quia  emptores  terrariim  might  have 
made  a  feoflfment  in  fee,  and  added  further,  that  if  he  or  his  heirs  did 
alien  without  license,  that  he  should  pay  a  fine,  then  this  had  been 
good.  And  so  it  is  said,  that  then  the  lord  might  have  restrained  the 
alienation  of  his  tenant  by  condition,  because  the  lord  had  a  possibility 
of  reverter ;  and  so  it  is  in  the  king's  case  at  this  daj',  because  he  may 
reserve  a  tenure  to  himself. 

If  A.  be  seised  of  Black  Acre  in  fee,  and  B.  enfeoffeth  him  of  White 
Acre  upon  condition  that  A.  shall  not  alien  Black  Acre,  the  condition 
is  good,  for  the  condition  is  annexed  to  other  land,  and  ousteth  not  the 
feoffee  of  his  power  to  alien  the  land  whereof  the  feoffment  is  made, 
and  so  no  repugnancy  to  the  state  passed  by  the  feoffment ;  and  so  it  is 
of  gifts,  or  sale  of  chattels  real  or  personal. 

Lit.  §  361.  But  if  the  condition  be  such,  that  the  feoffee  shall  not 
alien  to  such  a  one,  naming  his  name,  or  to  any  of  his  heirs,  or  of 
the  issues  of  such  a  one,  &c.,  or  the  like,  which  conditions  do  not  take 
away  all  power  of  alienation  from  the  feoffee,  &c.,  then  such  condition 
is  good. 

Co.  Lit.  223  a,  223  b.  If  a  feoffment  in  fee  be  made  upon  condition 
that  the  feoffee  shall  not  enfeoff  I.  S.  or  any  '^of  his'  heirs  or  issues,  etc., 
this  is  good,  for  he  doth  not  restrain  the  feoffee  of  all  his  power :  the 
reason  here  yielded  by  our  author  is  worthy  of  observation.  And  in 
this  case  if  the  feoffee  enfeoff  I.  N.  of  intent  and  purpose  that  he  shall 
enfeoff  I.  S.,  some  hold  that  this  is  a  breach  of  the  condition,  for 
quundo  aliquid  prohibetur  fieri,  ex  directo  prohibetur  ei  per 
obliquum.^ 

If  a  feoffment  be  made  upon  condition  that  the  feoffee  shall  not 
alien  in  mortmain,  this  is  good,  because  such  alienation  is  prohibited 
by  law,  and  regularly  whatsoever  is  prohibited  by  the  law,  may  be  pro- 
hibited by  condition,  be  it  malum  prohibitum,,  or  m,alum  in  se.  In 
ancient  deeds  of  feoffment  in  fee  there  was  most  commonly  a  clause, 
quod  licitum  sit  donatori  rem  datam  dare  vel  vendere  cui  voluerit, 
exceptis  viris  religiosis  et  Judceis. 

Lit.  §  362.  Also,  if  lands  be  given  in  tail  upon  condition,  that  the 
tenant  in  tail  nor  his  heirs  shall  not  alien  in  fee,  nor  in  tail,  nor  for 
term  of  another's  life,  but  only  for  their  own  lives,  &c.,  such  con- 
dition is  good.  And  the  reason  is,  for  that  when  he  maketh  such 
alienation  and  discontinuance  of  the  entail,  he  doth  contrary  to  the 
intent  of  the  donor,  for  which  the  Statute  of  W.  2,  cap.  1,  was  made, 
by  which  Statute  the  estates  in  tail  are  ordained. 

Co.  Lit.  223  b,  224  a.   Note  here,  the  double  negative  in  legal  con- 
struction shall  not  hinder  the  negative,  viz.,  sub  conditione  quod  ipse 
1  See  Overton  v.  Lee,  108  Tenn.  505  (1902). 
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nec  hcBredes  sui  non  alienarent.  And  therefore  the  grammatical  con- 
struction is  not  alwaj-s  in  judgment  of  law  to  be  followed. 

"  But  only  for  their  own  lives,  &c."  And  yet  if  a  man  make  a  gift 
in  tail,  upon  condition  that  he  shall  not  make  a  lease  for  his  own  life, 
albeit  the  state  be  lawful,  yet  the  condition  is  good,  because  the  rever- 
sion is  in  the  donor.  As  if  a  man  make  a  lease  for  life  or  years  upon 
condition,  that  thej-  shall  not  grant  over  their  estate  or  let  the  land  to 
others,  this  is  good,  and  3'et  the  grant  or  lease  should  be  lawful.  If  a 
man  make  a  gift  in  tail  upon  condition  that  he  shall  not  make  a  lease 
for  three  lives  or  21  years  according  to  the  Statute  of  32  H.  8,  the  con- 
dition is  good,  for  the  Statute  doth  give  him  power  to  make  such 
leases,  which  may  be  restrained  bj'  condition,  and  by,his  own  agree- 
ment ;  for  this  power  is  not  incident  to  the  estate,  but  given  to  him 
collaterally  hy  the  Act,  according  to  that  rule  of  law,  quilibet  potest 
renunciare  juri  pro  se  introducto. 

"  When  he  maketh  such  alienation  and  discontinua?ice  of  the  en- 
tail." And  therefore  if  a  gift  in  tail  be  made  upon  condition,  that  the 
donee,  &c.,  shall  not  alien,  this  condition  is  good  to  some  intents,  and 
void  to  some  ;  for,  as  to  all  those  alienations  which  amount  to  anj*  dis- 
continuance of  the  estate  tail  (as  Littleton  here  speaketh  ;)  or  is  against 
the  Statute  of  Westminster  2,  the  condition  is  good  without  question. 
But  as  to  a  common  recovery  the  condition  is  void,  because  this  is  no 
discontinuance,  but  a  bar,  and  this  common  recoverj-  is  not  restrained 
by  the  said  Statute  of  W.  2.  And  therefore  such  a  condition  is  repug- 
nant to  the  estate  tail ;  for  it  is  to  be  observed,  that  to  this  estate  tail 
there  be  divers  incidents.  First,  to  be  dispunished  of  waste.  Sec- 
ondly, that  the  wife  of  the  donee  in  tail  shall  be  endowed.  Thirdlj', 
that  the  husband  of  a  feme  donee  after  issue  shall  be  tenant  bj'  the 
curtesy.  Fourthly,  that  tenant  in  tail  may  suffer  a  common  recoverj- : 
and  therefore  if  a  man  make  a  gift  in  tail,  upon  condition  to  restrain 
him  of  any  of  these  incidents,  the  condition  is  repugnant  and  void  in 
law.  And  it  is  to  be  observed,  that  a  collateral  warrantj'  or  a  lineal 
with  assets  in  respect  of  the  recompense,  is  not  restrained  bj'  the 
Statute  of  Donis  conditionalibus,  no  more  is  the  common  recoverj'  in 
respect  of  the  intended  recompense.  And  Littleton,  to  the  intent  to 
exclude  the  common  recover}',  saith,  such  alienation  and  discontinu- 
ance, joining  them  together. 

If  a  man  before  the  Statute  of  Donis  conditionalibus  had  made  a 
gift  to  a  man  and  to  the  heirs  of  his  bodj',  upon  condition,  that  after 
issue  he  should  not  have  power  to  sell,  this  condition  should  have  been 
repugnant  and  void.  Pari  ratione,  after  the  Statute  a  man  makes  a 
gift  in  tail,  the  law  tacite  gives  him  power  to  suffer  a  common 
recovery;  therefore  to  add  a  condition,  that  he  shall  have  no  power 
to  suffer  a  common  recovery,  is  repugnant  and  void.* 

^  See  Mildmay's  Case,  6  Co.  40  a  (1605);  and  in  Mary  PortingUm's  Case,  10  Co. 
35  b  (1613),  it  was  held,  that  a  coudition  attached  to  an  estate  tail  that  the  tenant 
should  not  agree  to  suffer  a  recovery  or  do  any  act  towards  it  was  void.  —  Ed. 
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If  a  man  make  a  feoffment  to  a  baron  and  feme  in  fee,  upon  condi- 
tion, that  they  shall  not  alien,  to  some  intent  this  is  good,  and  to  some 
intent  it  is  void :  for  to  restrain  an  alienation  by  feoffment,  or  aliena- 
tion by  deed,  it  is  good,  because  such  an  alienation  is  tortious  and 
voidable :  but  to  restrain  their  aUenation  by  fine  is  repugnant  and  void, 
because  it  is  lawful  and  unavoidable. 

It  is  said,  that  if  a  man  enfeoff  an  infant  in  fee,  upon  condition  that 
he  shall  not  alien,  this  is  good  to  restrain  alienations  during  his 
minority',  but  not  after  his  full  age. 

It  is  likewise  said,  that  a  man  by  license  may  give  land  to  a  bishop 
and  his  successors,  or  to  an  abbot  and  his  successors,  and  add  a  condi- 
tion to  it,  that  they  shall  not  without  the  consent  of  their  chapter  or 
convent,  alien,  because  it  was  intended  a  mortmain,  that  is,  that  it 
should  forever  continue  in  that  see  or  house,  for  that  they  had  it  en 
auter  droit,  for  religious  and  good  uses. 

"  The  Statute  of  W.  2.  cap.  1."  Hereby  it  appeareth,  that  what- 
soever is  prohibited  by  the  intent  of  any  Act  of  Parliament,  may  be 
prohibited  by  condition,  as  hath  been  said. 


ANONYMOUS. 

Queen's  Bench.     1584. 

[Reported  1  Leon.  292.] 

The  case  was,  A.  gave  lands  in  tail  to  B.  upon  condition,  that  if  the 
donee  or  any  of  his  heirs  alien,  or  discontinue,  &c.,  the  land  or  anj- 
part  of  it,  that  then  the  donor  do  re-enter :  The  donee  hath  issue  two 
daughters  and  dieth :  One .  of  the  two  daughters  levieth  a  fine,  stir 
conusans  de  droit  coine  ceo,  to  her  sister :  Heale,  Serjeant,  the 
donor  may  enter,  for  although  the  sisters  to  many  intents  are  but  one 
heir,  yet  in  truth  they  are  several  heirs,  and  each  of  them  shall  sue 
liver}',  17  E.  3.  If  one  of  the  sisters  be  discharged  by  the  lord,  the 
lord  shall  lose  the  wardship  of  her,  and  yet  the  heir  is  not  discharged  : 
And  if  every  sister  be  heir  to  divers  respects,  then  the  fine  by  the  one 
sister  is  a  cause  of  forfeiture.  Harris,  contrary,  for  conditions  which 
go  in  defeating  of  estates  shall  be  taken  shortlj-,  and  here  both  the 
sisters  are  one  heir,  and  therefore  the  discontinuance  bj'  the  one  is  not 
the  act  of  the  other :  Clench,  Justice  :  The  words  are.  Or  anj'  of  his 
heirs,  therefore  it  is  a  forfeiture,  quod,  fuit  eoncessum  per  totam 
Curiam  :    And  judgment  was  given  aecordinglj-.* 

1  s.  C.  semble,  sub  nom.  Croker  v.  Trevithin,  Cro.  EL  35. 
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LAEGE'S  CASE. 

Queen's  Bench.     1586. 

[Heported  2  Leon.  82.] 

The  case  was,  A.  seised  of  lands  in  fee,  devised  the  lands  to  his 
wife,  until  William  his  son  should  come  to  the  age  of  22  years,  and 
then  the  remainder  of  part  of  the  lands,  to  his  two  sons,  A.  and  John, 
the  remainder  of  other  part  of  his  lands,  to  two  others  of  his  said 
sons,  upon  condition,  that  if  any  of  his  said  sons  before  William 
should  come  to  the  age  of  22  years,  shall  go  about  to  make  any  sale  of 
any  part,  &c.  he  shall  forever  lose  the  lands,  and  the  same  shall  remain 
over,  &c.  And  before  his  said  son  William  came  to  the  age  of  22 
years,  one  of  the  other  sons  leased  that  which  to  him  belonged,  for  60 
years,  and  so  from!  60  years  to  60  j'ears,  until  240  years  ended,  &c. 
£ois.  A.  and  J.  are  joint-tenants  of  the  remainder,  and  he  said,  that 
the  opinion  of  Audley,  Lord  Chancellor  of  England,  is  not  law  {scil.) 
where  a  man  deviseth  lands  to  two,  and  to  their  heirs,  thej-  are  not  joint 
tenants,  as  to  the  survivor,  but  if  one  of  them  dieth  the  survivor  shall 
not  have  the  whole,  but  the  heir  of  his  that  dieth,  shall  have  the  moiety : 
See  30  H.  8,  Br.  Devise  29.  And  he  said,  that  this  lease,  although  it 
be  for  so  manj^  j-ears,  is  not  a  sale  intended  within  the  will,  and  so  is 
not  a  jointure.  46  E.  3.  One  was  bounden,  that  he  should  not  alien 
certain  lands,  and  the  obligor  did  thereof  enfeoff  his  son  and  heir  ap- 
parent, the  same  was  held,  to  be  no  alienation  within  the  condition  of 
the  obligation :  Of  the  other  side  it  was  argued,  the  remainder  doth 
not  vest  presently ;  for  it  is  uncertain,  if  it  shall  vest  at  all ;  for  if 
William  dieth  before  he  cometh  to  the  age  of  22  j'ears,  it  was  conceived 
by  him,  that  the  remainder  shall  never  vest,  for  the  words  of  the  will 
are,  "  Then  the  lands  shall  remain,"  &c.  34  E.  3,  Formedon  36.  Land 
is  devised  to  A.  for  life,  and  if  he  be  disturbed  by  the  heir  of  the  de- 
visor, that  then  the  land  sliall  remain  to  D.  Here  D.  hath  not  any 
remainder,  before  that  A.  be  disturbed  ;  it  was  farther  argued,  that  here 
is  a  good  condition,  and  that  the  devisee  is  not  utterly  restrained  from 
sale,  but  onl}-  until  a  certain  time,  {scil.)  to  the  age  of  William  of  22 
3'ears.  And  it  was  said,  that  this  lease  is  a  covenous  lease,  being  made 
for  240  years,  without  any  rent  reserved :  As  such  a  lease  made  for  100 
years,  or  200  years,  is  mortmain,  as  well  as  if  it  had  been  an  express 
feoffment,  or  alienation.  But  it  was  said  by  some,  that  here  is  not  any 
sale  at  all,  nor  an}^  lease ;  for  the  lessor  himself  hath  not  an^-thing  in 
the  land  demised :  As  if  a  man  disseiseth  a  feme  sole,  and  leaseth  the 
lands,  and  afterwards  marrieth  the  disseisee,  he  shall  avoid  his  own 
lease,  5  E.  3.  One  was  bound  that  he  should  not  alien  such  a  manor, 
the  obligor  alieneth  one  acre,  parcel  of  it,  the  obligation  is  forfeit,  see 
29  H.  8,  Br.  Mortgage  39.     A.  leaseth  to  a  religious  house  for  100  years, 
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and  so  from  100  years  to  100  years,  until  800  years  be  incurred,  the  same 
is  mortmain,  vide  Stat.  7  E.  1.  Colore  termini  emere,  vel  vendere.  And 
in  tlie  principal  case,  if  the  devisee  Lad  entered  into  a  Statute  to  the  value 
of  the  land  leased,  by  the  intent  of  the  will,  the  same  had  been  a  sale ; 
and  such  was  the  opinion  of  the  whole  court :  and  by  the  court,  the  word 
in  perpetuum,  shall  not  be  referred  to  the  words  precedent,  but  unto  the 
words  following ;  (soil.)  in  perpetuum  perdat  the  lands.  And  if  a  cus- 
tom be  in  the  case  that  the  infant  of  the  age  of  15  years  may  sell  his 
lands,  if  he  make  a  lease,  the  same  is  not  warranted  by  the  custom : 
And  afterwards  it  was  adjudged  by  the  whole  court,  that  the  lease  made 
as  before,  was  a  sale  within  the  intent  of  the  will  of  the  devisor.' 


IN   RE   PORTEE. 

Chancery  Division.     1892. 

[Reported  [1892]  3  Ch.  481.] 

Fdrthee  consideration  of  an  originating  summons.  William  Porter, 
by  his  will,  dated  the  6th  of  Maj',  1850,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  John  Coulson,  Richard  Godwin,  and 
W.  J.  Fox,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trusts  for  sale  and  conversion,  and  paj-ment  of  his  debts,  and  to  invest 
the  residue  as  therein  mentioned,  and  to  pay  and  apply  the  income 
thereof  unto  or  for  the  benefit  of  his  wife,  Mary  Porter,  during  her 
life,  or  so  long  as  she  should  continue  his  widow,  and,  subject  as 
aforesaid,  upon  the  trusts  therein  declared  for  the  benefit  of  the  tes- 
tator's issue  as  therein  mentioned.  And  the  testator  declared  that, 
in  case  there  should  be  a  total  failure  of  issue  of  his  bodj',  in  case 
his  wife  should  after,  but  not  previous  to  such  failure  of  issue,  marry 
again,  his  trustees  should  pay  to  her  an  annuity  of  £50  during  the 
remainder  of  her  life.  And,  subject  to  the  limitations  aforesaid,  the 
testator  directed  that  his  trustees  should  pay  and  apply  the  income  of 
his  estate  unto  and  for  the  benefit  of  his  two  sisters,  Hannah  Bentley 
and  Sarah  Bakewell,  in  equal  proportions  during  their  lives  ;  and  after 
the  death  of  either  of  them,  whether  she  should  have  left  issue  or  not, 
in  trust  to  pay  the  whole  of  the  income  of  his  estate  unto  or  for  the 
benefit  of  his  surviving  sister,  during  the  then  remainder  of  her  life, 
and  after  the  death  of  his  surviving  sister,  upon  trust,  subject  as  afore- 
said, to  pay  and  divide  all  the  said  trust  moneys  unto  and  between  all 
the  children  (if  anj')  of  his  said  two  sisters,  and  all  other  his  nephews 
and  nieces  whatsoever,  equallj-  share  and  share  alike,  to  be  paid  and 
paj-able  to  them  at  the  age  of  twentj--one,  the  share  or  shares  of  any 
of  them  dying  under  that  age  leaving  lawful  issue  to  go  to  such  issue, 

1  8.  C.  3  Leon.  182.    See  Manddbaum  v.  McDonell,  29  Mich.  78  (1874). 
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and  the  share  or  shares  of  any  of  them  dying  under  that  age  without 
leaving  such  lawful  issue,  or  leaving  such  in  case  such  issue  should 
all  die  under  twenty-one,  to  go  to  the  testator's  surviving  nephews 
and  nieces,  and  to  the  issue  (if  any)  of  such  of  them  as  should  be  then 
dead,  such  issue  to  represent  their  respective  parents,  and  to  take 
equally  amongst  them,  if  more  than  one,  and,  if  but  one,  then  such 
one  onlj-,  the  same  share  in  the  trust  moneys  as  his,  her,  or  their 
deceased  parent  would  have  taken  if  he  or  she  had  then  been  living 
and  had  been  a  surviving  nephew  or  niece,  and  all  surviving  or  accru- 
ing shares  to  be  subject  to  the  same  conditions  of  accruer,  survivorship, 
and  division  as  thereinbefore  mentioned,  concerning  the  original  por- 
tions of  any  of  his  said  nephews  and  nieces  respectively.  And  the 
testator  declared  that,  in  case  any  of  his  nephews  or  nieces  whatsoever, 
or  any  of  their  children  or  issue,  should,  during  the  lives  of  his  said 
sisters  or  the  survivor  of  them,  sell,  mortgage,  assign,  charge,  or  other- 
wise dispose  of  (save  by  his  or  her  will  or  codicil,  or  by  some  writing 
in  the  nature  thereof  which  should  be  revocable)  his  or  her  expectant 
share  of  or  in  the  said  trust  moneys,  or  any  portion  thereof,  or  any 
beneficial  estate  or  interest  therein  or  in  respect  thereof,  or  should 
attempt  so  to  do,  then  and  in  such  case  he,  she,  or  they  so  selling, 
mortgaging,  assigning,  charging,  or  otherwise  disposing,  or  attempting 
so  to  do,  of  his  or  her  expectant  share  of  the  said  trust  moneys,  or  any 
portion  thereof,  or  any  estate  or  interest  therein  or  in  respect  thereof, 
should  forfeit  and  lose  all  benefit  under  his  will,  and  the  sale,  mort- 
gage, assignment,  charge,  or  other  disposition,  so  far  as  the  same 
should  purport  to  affect  any  part  of  the  said  trust  moneys,  or  any 
Interest  therein,  should  be  utterly  null  and  void,  and  the  share  and 
interest  of  the  person  or  persons  so  selling,  mortgaging,  assigning, 
charging,  or  otherwise  disposing  of  the  said  trust  moneys,  or  attempt- 
ing so  to  do,  should  go,  in  such  and  the  like  manner  as  if  he,  she  or 
they  had  never  been  born,  to  his  other  nephews  and  nieces,  or  their 
respective  issue. 

The  testator  died  on  the' 27th  of  June,  1851.  He  left  no  issue. 
His  widow  married  again.  Hannah  Bentlej-  died  on  the  20th  of  Maj-, 
1878  ;  Sarah  Bakewell  died  on  the  30th  of  September,  1890.  On  the 
13th  Maj-,  1891,  John  Coulson,  the  surviving  trustee  of  the  will,  took 
out  this  summons.  The  defendants  were  J.  P.  Capper,  and  John 
Anderson  and'Mar3-  Ellen  bis  wife,  who  claimed  to  be  interested  in 
the  residuary  estate  of  the  testator.  The  object  of  the  summons  was 
to  have  it  ascertained  who,  in  the  events  which  had  happened,  were 
entitled  to  the  residuar}-  estate  of  the  testator,  and  in  what  shares  and 
proportions.  Upon  the  hearing  of  the  summons  it  was  ordered  that 
certain  inquiries  should  be  made  in  Chambers. 

The  Chief  Clerk,  by  his  certificate,  in  answer  to  the  inquiries,  found 
that  the  testator  had  two  nephews  and  three  nieces,  who  survived 
him  —  viz.,  Thomas  Porter  Garle,  who  died  on  the  7th  of  April,  1875  ; 
Ann  Porter  Cawley,  the  wife  of  WilUam  Cawley,  who  died  on  the  5th 
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of  June,  1888;  the  defendant  Mar}'  Ellen  Anderson;  the  defendant 
J.  P.  Capper;  and  Agnes  Ann  Sullivan,  the  wife  of  Henry  Sullivan. 
The  personal  representative  of  T.  P.  Garle  was  Catherine  Squires, 
the  wife  of  George  Squires.  None  of  the  said  nephews  and  nieces 
died  under  twenty-one,  and  none  of  them  had  made  any  mortgage, 
assignment,  charge,  or  disposition  (otherwise  than  by  will  or  codicil) 
of  their,  his,  or  her  shares  or  share  of  or  in  the  trust  moneys  held  upon 
the  trusts  of  the  will ;  or  had  attempted  to  make  anj-  such  mortgage, 
assignment,  charge,  or  disposition,  except  that  Mrs.  Cawley  had,  by 
a  settlement  made  on  the  31st  of  March,  1853,  prior  to  her  marriage, 
assigned  to  trustees  all  her  share  under  the  will  of  the  testator,  upon 
the  trusts  therein  declared,  and  that  Mrs.  Sullivan,  who  married  Henry 
Sullivan  in  South  Australia  on  the  10th  of  February,  1876,  had  exe- 
cuted a  post-nuptial  settlement  on  the  15th  of  March,  1879,  purporting 
to  assign  to  trustees  (inter  alia)  her  share  under  the  will  of  the  tes- 
tator. Sullivan  was  domiciled  in  Australia.  The  Chief  Clerk  sub- 
mitted to  the  judgment  of  the  Court  whether  the  settlement  of  the 
15th  of  March,  1879,  was  an  assignment  or  disposition,  or  attempted 
assignment  or  disposition,  of  Mrs.  Sullivan's  sliare. 

There  was  evidence  that  by  the  law  of  South  Australia  the  post- 
nuptial settlement  executed  by  Mrs.  Sullivan  was  not  binding  on  her 
as  regarded  her  reversionary  interest  under  the  will  of  the  testator, 
though  it  did  bind  her  husband. 

Borthwick,  for  the  plaintiff,  stated  the  facts. 

It.  J.  Parker,  for  the  defendant  Capper. 

Oswald,  for  the  defendants  Mr.  and  Mrs.  Anderson. 

Warrington,  for  Mrs.  Sullivan  and  the  trustees  of  her  settlement. 

North,  J.  In  my  opinion,  that  which  the  testator  contemplated 
by  his  will  as  possible  has  been  done  by  Mrs.  Sullivan,  and  therefore 
the  proviso  for  divesting  her  share  has  operated. 

[His  Lordship  read  the  gift  in  the  will  to  the  testator's  nephews  and 
nieces,  and  continued :  — ] 

Now,  if  that  were  the  whole  of  the  will,  there  would  be  a  gift  in 
remainder  to  the  nephews  and  nieces,  vested  at  birth  and  paj'able  at 
twentj'-one,  but  subject  to  the  preceding  life  estates,  and  liable  to  be 
divested  by  death  under  twentj'-one.  Those  life  estates  have  now 
come  to  an  end,  and  Mrs.  Sullivan,  one  of  the  persons  who,  if  there 
were  no  other  clause  in  the  will,  would  have  taken  under  the  words 
which  I  have  read,  asks  for  her  share.  The  will,  however,  contains  a 
clause  of  forfeiture. 

[His  Lordship  read  the  clause,  and  continued  :  — ] 

Now  what  happened  was  this.  Mrs.  Sullivan  married  a  gentleman 
who  was  domiciled  in  Australia.  No  settlement  was  made  upon  the 
marriage,  and,  in  m}'  opinion,  the  marriage  was  not  "  an  assignment" 
within  the  meaning  of  the  clause.  But,  after  the  marriage,  she  and 
her  husband  made  a  settlement  of  her  share,  settling  it  in  efifect,  as  I 
understand,  upon  herself  for  life,  with  remainder  to  her  children.     The 
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settlement  was  made  in  1879,  during  tlie  life  of  one  of  the  two  sisters 
of  the  testator.  That  settlement  did  not  take  effect  in  law  as  an 
assignment  of  her  share,  because,  though  it  was  dulj'  executed  by  her, 
the  law  of  the  countrj-  in  which  she  was  living  and  domiciled  at  the 
time  did  not  allow  of  such  a  disposition  being  effectually  made  by  a 
married  woman,  the  law  there  being  apparently  the  same  as  it  was  in 
this  country  forty  years  ago.  The  argument  is,  that,  because  she  did 
not  assign  her  share,  inasmuch  as  she  could  not  legally  assign  it, 
therefore  she  in  effect  did  nothing  by  the  deed,  and  has  not  forfeited 
her  interest  under  the  will.  I  could  have  followed  that  argument  if 
the  words  "  or  attempt  so  to  do  "  had  been  omitted  from  the  will. 
But  those  words  are  there,  and  1  do  not  see  how  I  can  reject  them  or 
strike  them  out.  "Assigning"  is  one  thing,  "attempting  to  assign" 
is  another,  and  the  will  clearly  contemplates  a  difference  between  the 
two,  because  it  deals  first  with  "  assigning,"  and,  secondlj-,  with 
"attempting  to  assign,"  which  cannot  mean  assigning,  because  that 
is  covered  by  the  first  words.  "Attempting  to  assign"  must  mean 
doing  something  which  is  not  an  assignment.  The  forfeiture,  there- 
fore, is  to  be  either  on  assigning,  or,  without  assigning,  on  attempting 
to  assign.  It  seems  to  me  clear  that  this  settlement  was  an  "  attempt 
to  assign,"  and,  unless  I  reject  those  words  altogether,  I  must  treat  it 
as  producing  the  result  which  the  testator  intended  not  to  allow. 

There  are  a  great  manj-  cases  to  be  found  in  the  reports  bearing 
on  the  subject.  Mr,  Warrington  cited  Churchill  v.  Marks,  1  Coll. 
441,  which  he  attempted  to  distinguish  from  the  present  case,  on  the 
ground  that  the  subject  of  the  assignment  there  was  at  the  date  of 
the  assignment  contingent,  and  not  vested,  because  it  was  a  share 
of  one  of  several  children  under  a  gift  to  such  of  the  children  of  the 
tenant  for  life  as  should  be  living  at  the  time  when  the  youngest  child 
should  attain  twenty-one.  One  of  the  children  became  insolvent  during 
the  life  of  the  tenant  for  life,  and  before  the  j-oungest  child  had  attained 
twent^'-one.  It  could  not  be  said  of  the  insolvent  at  the  date  of  the 
vesting  order  that  he  would  be  living  at  the  time  when  the  youngest 
attained  twenty-one,  for  that  time  had  not  yet  come.  Therefore  it 
was  said  his  interest  was  contingent,  not  vested  —  that  is,  in  one 
event  it  might  take  effect;  in  the  other,  he  would  take  nothing.  By 
the  vesting  order  all  that  he  had,  including  what  was  coming  to  him 
at  a  future  time,  was  vested  in  the  provisional  assignee.  There  was  a 
proviso  that  none  of  the  children  "  shall  be  allowed  or  shall  ever  sell 
or  part  with  his  or  her  share  or  interest  in  this  said  monej'  until  it 
shall  be  divided."  It  was  held  that  the  clause  of  forfeiture  applied, 
though  what  was  dealt  with  there  was  not  an  absolutely  vested  share, 
but  a  vested  share  subject  to  be  divested.  I  cannot  see  that  there  is 
any  distmction  m  prmciple  between  a  contingent  share  and  a  share 
which  is  vested,  but  is  liable  to  be  divested.  I  quite  understand  the 
difference  between  the  two  ;  but  I  do  not  see  any  principle  upon  which 
I  can  say  that  the  clause  of  forfeiture  in  the  present  will  cannot  legally 
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apply  to  a  vested  share  subject  to  divesting,  although  it  would  apply 
to  a  coutingent  share.  There  are  a  great  many  cases  in  which  the 
Court  has  recognized  the  legality  of  a  legacy  given  absolutely  with  a 
proviso  that,  in  case  the  legatee  should  die  before  the  legacy  should 
become  payable,  a  gift  over  should  take  effect.  No  doubt  in  some  of 
those  cases  there  has  been  a  gift  to  a  tenant  for  life,  and  then  a  legacy 
or  a  share  of  residue  has  been  given  subject  to  such  a  proviso.  In 
that  case  the  legacy  would  become  payable  on  the  death  of  the  tenant 
for  life.  But  when  a  legacy  or  share  of  residue  has  been  given  on  the 
death  of  the  testator,  it  has  been  held  that  a  gift  over  on  the  death 
of  the  absolute  legatee  before  the  legacy  becomes  payable  is  perfectly 
good.  There  has  been  some  difference  in  the  decisions  as  to  what 
"  becoming  payable  "  meant  —  whether  it  meant  the  end  of  the  twelve 
months  from  ttie  death  of  the  testator  when  the  executor  is  bound  to 
pay  a  legacy,  or  whether  it  might  be  carried  back  to  an  earlier  date 
within  the  twelve  months  when  there  might  be  assets  available  to  pay 
the  legacy.  But,  in  either  case,  if  the  legatee  died  after  the  death  of 
the  testator,  but  before  the  legacy  became  payable,  the  gift  over  has 
been  held  good.  I  never  heard  it  suggested  that  such  a  gift  over  was 
repugnant.  I  do  not  see  how  it  can  be,  and  that  class  of  cases  appears 
to  me  to  negative  the  argument  of  Mr.  Warrington  in  the  present  case. 
Whether  the  testator  would,  if  he  had  known  the  circumstances,  have 
said  that  this  bequest  should  be  void  in  the  events  which  have  hap- 
pened, I  do  not  know;  but  I  do  not  feel  any  doubt  that  it  comes  within 
the  words  used  in  the  will. 


IN  RE  GOULDER. 

Chancery  Division.     1905. 

[Reported  [1905]  2  Ch.  100.] 

Originating  summons.  By  his  will  dated  November  22,  1894,  a 
testator  devised  and  bequeathed  the  residue  of  his  real  and  personal 
estate  to  his  executors  and  trustees  upon  trust  to  sell  and  convert  the 
same  into  money  and  to  stand  possessed  of  the  proceeds,  upon  trust  to 
pay  the  testator's  debts  and  funeral  and  testamentary  expenses  and 
certain  legacies,  and  subject  thereto  upon  trust  to  set  apart  thereout 
the  sum  of  £1200  and  invest  it  as  therein  mentioned,  and  to  pay  the 
income  to  his  wife  for  lier  life,  and  after  her  decease  to  pay  thereout  a 
certain  legacy  of  £200,  and  to  stand  possessed  of  all  the  residue  of  h\^ 
estate  (including  the  residue  of  the  £1200  after  his  wife's  death  and 
after  providing  the  £200  legacy)  upon  trust  to  divide  the  same  into 
eleven  equal  parts,  and  to  pay  two  eleventh  parts  to  his  brother  John 
Goulder  for  his  own  use  absolutely,  and  the  other  parts  as  therein 
mentioned,  with"  r'-^yj^ft  thfi.^  i"  ^^^  "'"'V^'  "^  ^^^  brother  John  floaldfiji 
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*'  being  unable  at  the  time  of  m^-  decease  or  at  any  time  prior  to  the 
actual  pajment  to  him  of  his  share  or  any  part  of  his  share  on^he 
division  of  my  estate  to  give  a  receipt  to  my  trustees  for  his  share  by 
reason  of  his  having  committed  or  suflFered  any  act  whereby  he  has 
deprived  himself  of  the  right  to  the  benefit  of  such  share  either  in  whole 
or  in  part  then  I  direct  my  trustees  to  stand  possessed  of  the  share  of 
such  brother  or  that  part  of  such  share  which  my  said  brother  is  unable 
to  receive  for  his  own  benefit "  upon  trust  for  the  brother's  children  as 
therein  declared. 

The  testator  died  on  November  23,  1894. 

The  net  residue  of  the  estate  was  insufficient  to  provide  the  £1200, 
and  it  was  not  converted  during  the  wife's  life. 

The  wife  died  on  August  16,  1904. 

The  trustees  then  proceeded  to  realize  the  estate,  the  net  residue 
of  which  amounted  to  £986,  and  appointed  November  2,  1904,  for 
distribution. 

On  November  2,  1904,  the  trustees  were  informed  that  John  Goulder 
had  committed  an  act  of  bankruptcy  earlj'  in  October,  and  that  the 
bankruptcy  petition  was  fixed  for  hearing  on  November  3,  1904. 
They  therefore  refused  to  pay  John  Goulder's  share. 

On  November  3,  1904,  a  receiving  order  was  made,  and  on  Novem- 
ber 15,  1904,  John  Goulder  was  adjudicated  a  bankrupt. 

On  December  1,  1904,  a  trustee  was  appointed. 

On  March  20,  1905,  the  trustee  assigned  John  Goulder's  share  to 
certain  assignees. 

This  summons  was  issed  to  determine  whether  John  Goulder's  share 
belonged  to  the  assignees  or  had  passed  under  the  gift  over  to  his 
children. 

The  assignees  contended  that  on  the  construction  of  the  proviso  the 
words  "  prior  to  the  actual  payment  to  him  of  his  share  or  any  part 
of  his  share  "  referred  to  the  time  when  the  share  or  part-share  was  de 
Jure  paj'able,  i.  e.,  in  the  actual  circumstances,  the  time  of  the  wife's 
death,  and  that  if  the  words  were  read  literally,  the  gift  over  was  void 
for  uncertainty. 

The  arguments  and  judgment  on  the  latter  point  are  alone  reported. 

Owe7i  Thompson,  for  the  trustees. 

W.  M.  Hunt,  for  the  bankrupt's  children. 

Gatey,  for  the  assignees. 

SvpiNFEN  Eady,  J.,  after  holding  on  the  construction  of  the  proviso 
that  the  words  "  prior  to  the  actual  paj-ment"  must  be  read  literally 
and  that  the  share  or  part-share  which  the  brother  was  then  unable  to 
receive  was  given  over,  continued :  The  question  is  whether  the  law 
can  give  effect  to  such  a  proviso  or  whether  it  is  ineffectual. 

In  Johnson  v.  Crook,  12  Ch.  D.  639,  Jessel,  M.  R.,  examined  the 
cases  from  Hutcheon  v.  Mannington,  (1791)  1  Ves.  Jun.  366  ;  2  B.  R. 
115,  down  to  Minors  v.  Battison,  1  App.  Cas.  42S,  437,  443,  446,  452, 
with  the  greatest  care,  and  came  to  the  conclusion  that  where  the  event 
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was  definite  and  certain  such  a  proviso  was  lawful,  and  that  there  was  t 
no  rule  of  law  prohibiting  effect  being  given  to  it.     In  In  re  Chaston,  j 
18  Ch.  D.  218,  227,  and  In  re  Wilkins,  18  Ch.  D.  634,  638,  Fry,  J.,  in 
terms  approved  of  this  decision.     In  In  re  Chaston,  he  said :  "  I  believe 
that  all  the  earlier  cases  proceed  simply  on  tliis  inquiry :  Is  tlie  con-/ 
tingency  expressed  with  definite  certainty  ?    If  it  be,  we  will  give  effect/ 
to  it ;  if  it  be  not,  we  will  not  give  effect  to  it.     Lord  Thurlow,  inl 
Hutcheon  v.  Mmmington,  came  to  the  conclusion  that  the  contingency 
was  too  indefinite."     Fry,  J.,  therefore  came  to  the  conclusion  that 
when   the   contingency  was   expressed  with   definite   certainty   there 
was  no  rule  of  law  to  prevent  effect  being  given  to  it. 

The  assignees  relied  on  Martin  v.  Martin,  L.  R.  2  Eq.  404,  and 
certain  obsei-vations  in  Minors  v.  Battison.  But  those  authorities 
were  fully  dealt  with  in  Johnson  v.  Crook. 

It  is  true  that  in  Bubb  v.  Padwick,  13  Ch.  D.  517,  Malins,  V.  C, 
took  a  different  view.  I  must,  however,  give  effect  to  the  views  of 
Jessel,  M.  R.,  in  Johnson  v.  Crook,  and  Fry,  J.,  in  In  re  Chaston 
and  In  re  Wilkins.  I  can  see  no  reason  for  not  doing  so  in  a  case 
where  the  event  is  suflSciently  certain.  There  is  no  law  to  prevent  a 
testator  providing  that  a  legacy  is  to  be  divested  on  a  certain  event. 
He  maj'  give  property  to  a  parent  for  life  with  remainder  to  his  children, 
with  a  gift  over  of  the  share  to  any  child  who  predeceases  the  parent. 
As  long  as  the  event  can  be  properly  ascertained,  legal  effect  must  be 
given  to  the  gift  over. 

In  the  present  case,  as  the  act  of  bankruptcy  happened  before  actual  I 
paj"ment,  the  gift  over  took  effect,  and  the  children  took  their  father's  | 
share. 


GAZZARD  V.   JOBBINS. 

Supreme  Coukt  of  New  South  Wales.     1893. 

[Reported  14  N.  S.  W.  R.  Eq.  28.] 

Motion.  Sarah  Jobbins  by  her  will  devised  certain  of  her  real  estate 
to  trustees  upon  trust  to  pay  the  rents  and  profits  arising  therefrom  to 
her  daughter  Sarah  Gale  during  her  life,  and  after  her  decease,  equally 
between  the  children  of  her  daughter  Mary  Gazzard.  And  for  the 
purposes  of  this  division  the  trustees  were  empowered  to  sell  and  dis- 
pose of  the  properties.  The  will  also  contained  a  clause  in  restraint 
of  anticipation  in  these  terms:  "If  any  of  the  persons  beneficially 
interested  under  this  my  will  shall  in  any  wise  anticipate  any  of  the 
annuities  payments  benefits  or  advantages  intended  for  him  her  or 
them  by  the  said  will  or  should  any  of  the  said  persons  so  beneficially 
interested  become  bankrupt  or  insolvent  or  make  any  assignment  for 
the  benefit  of  creditors  or  should  any  act  be  done  by  such  or  anj'  per- 
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son  or  any  state  of  things  arise  wherebj'  save  for  this  provision  the 
annuities  bequest  benefits  or  advantages  intended  for  such  persons 
would  be  divested  out  of  such  persons  and  vest  in  and  go  to  third  per- 
sons strangers  to  me  then  and  in  such  case  and  whenever  the  same 
may  occur  I  hereby  declare  and  my  will  is  that  the  annuity  bequest 
payment  or  other  benefit  or  advantage  to  anj-  such  person  shall  thence- 
forth cease  determine  and  be  void."  .In  case  of  any  beneficiarj'  for- 
feiting under  this  clause,  there  was  a  devise  over  of  the  share  to  the 
children  of  the  person  so  forfeiting,  and,  in  default  of  children,  into 
the  residue. 

Sarah  Jobbins  died  on  the  17th  January,  1869,  and  Sarah  Gale,  the 
tenant  for  life,  died  in  Maj-,  1890.  Mary  Gazzard  had  eight  children, 
one  of  whom  was  William  Gazzard,  a  defendant  in  the  suit,  and  hus- 
band of  the  plaintiflf. 

On  the  9th  July,  1877,  William  Gazzard  mortgaged  his  interest 
under  the  said  will  to  one  Thomas  Bartlctt,  who,  on  the  2d  October, 
1878,  in  exercise  of  the  power  of  sale  in  the  mortgage,  sold  this  inter- 
est to  Andrew  Hardie  McCulloch,  who  in  turn  sold  it  to  Jessie  Robert- 
son Gazzard,  the  plaintiff  in  this  suit,  and  wife  of  William  Gazzard, 
the  purchase  money  being  money  belonging  to  her  separate  estate. 
Subsequently  to  the  above  mortgage  William  Gazzard  had  purported 
to  again  mortgage  his  interest  to  Burrows  and  Gleeson  on  the  15th 
September,  1877,  and  on  the  14th  January,  1889,  made  a  settlement 
of  it  on  his  marriage  with  the  plaintiff.  On  the  23d  February-,  1888, 
William  Gazzard  had  been  declared  insolvent. 

Jessie  Eobertson  Gazzard  now  claimed  a  declaration  that  the  mort- 
gage and  conveyances  to  Bartlett,  McCulloch  and  herself  were  effec- 
tual to  conve\'  the  interest  of  William  Gazzard  to  her  for  her  separate 
use,  and  that  Henry  Jobbins  and  Jason  Johnston,  trustees  of  the  will 
of  Sarah  Jobbins,  now  stood  possessed  of  that  interest  as  trustees  for 
her ;  she  further  asked  that  they  might  be  ordered  to  i)ay  over  the 
share  of  William  Gazzard  then,  or  thereafter  to  be,  in  their  hands  to 
her  for  her  separate  use.  The  two  infant  children  of  William  Gazzard 
and  the  plaintiff  were  joined  as  defendants. 

Donovan  {Rolin  with  him),  for  the  plaintiff. 

lingen,  for  the  infant  defendants. 

Rich,  for  the  defendant  William  Gazzard  and  the  trustees  of  the  will 
of  Sarah  Jobbins,  submitted. 

Owen,  C.  J.  in  Eq.  In  this  case  S.arah  Jobbins  by  her  will  devised 
certain  of  her  property  to  trustees  upon  trust  to  pay  the  rents  and 
profits  arising  from  it  to  her  danghter  Sarah  Gale  for  life,  and  upon  her 
death,  in  trnst  to  divide  it  egnnlly  among-  t^^"  f>hnHron  »f  1.^^  .qo.igl^for 
Mary  Gazzaj-H  ;  and  she  directed  her  trustees  to  sell  the  property  after 
the  death  of  Sarah  Gale  for  the  purposes  of  making  this  distribution. 
The  will  also  contained  the  following  proviso :  —  (His  Honor  then  read 
the  clause  against  anticipation.) 

During  the  lifetime  of  Sarah  Gale  the  tenant  for  life,  William  Gaz- 
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zard,  one  of  the  children  of  Marj'  Gazzard,  alienated  his  interest  in  the 
propertj-,  and  the  question  that  I  have  to  determine  is  whether  the  clause 
in  the  will  against  anticipation  is  valid,  and,  therefore,  the  alienation 
void. 

The  general  principle  of  law  is  clearly  established  that  where  an  es- 
tate in  fee  or  an  absolute  interest,  whether  in  real  or  personal  property, 
is  granted,  no  general  condition  attached  to  that  gift  can  prevent  the 
alienation  of  that  absolute  interest.  There  maj'  be  a  condition  against 
alienating  it  within  a  certain  limited  time,  but  a  general  condition 
against  alienationjs  undoubtedly  void.  Some  distinctions  have  been 
grafted  upon  this  general  principle.  Amongst  others,  it  has  been  laid  | 
down  that  where  a  person's  interest  is  merely  contingent  there  maj'  be  J 
a  clause  against  alienation.  That  appears  to  have  been  decided  in  ' 
Churchill  v.  Marks,  1  Coll.  441.  In  a  late  case,  before  Mr.  Justice 
If<yrth  [i/i  re  Porter,  [1892]  3  Ch.  481],  it  was  decided  that,  where  a 
man  had  a  vested  estate  in  remainder  which  was  liable  to  be  divested, 
a  clause  of  this  kind  was  good.  He  appears  to  have  decided  this  upon 
the  same  principle  as  was  adopted  in  Churchill  v.  Marks,  holding,  as 
I  understand  it,  that  there  was  no  difference  in  principle  between  a 
contingent  interest  and  a  vested  interest  liable  to  be  divested.  Tliere 
is  no  question  here  of  the  interest  divesting ;  it  is  clear  that  the  estate 
given  to  William  Gazzard  was  a  vested  estate  in  fee  in  remainder  ex- 
pectant upon  the  death  of  the  tenant  for  life. 

It  was  contended  by  Mr.  Lingen  that  the  principle  I  have  referred 
to  does  not  apply  to  cases  where  the  vested  estate  is  in  remainder ;  but 
no  authorities  were  cited  for  that  position,  and  I  can  find  no  trace  of 
such  a  rule  either  in  tlie  text  books  or  in  the  decisions  that  I  have  been 
referred  to ;  and,  on  principle,  I  do  not  think  that  this  contention  can 
be  supported.  The  broad  principle  is  that  where  you  give  an  absolute' 
interest,  the  law  attaches  to  it  the  right  of  alienation,  and  a  condition 
interfering  with  that  right  is  repugnant  to  the  principle  underlying 
absolute  interests.  If  that  is  the  principle,  it  is  applicable  to  vested 
remainders  quite  as  much  as  to  estates  in  possession.  So  far  as  I  can 
see,  there  is  no  ground  for  distinction,  and  as  no  authorities  in  support 
of  it  have  been  cited,  I  will  not  graft  what  appears  to  be  an  unauthor- 
ized exception  upon  the  general  rule. 

Then  it  is  contended  that  from  the  words  of  the  forfeiture  clause  the 
intention  of  th6  testatrix  was  to  prevent  the  beneficiaries  from  antici- 
pating their  expectancies  during  the  life  of  the  tenant  for  life  because 
the  word  "  anticipation  "  is  used.  That  argument  appears  to  me  to  be 
more  ingenious  than  valid.  If  the  word  "  anticipation ".  had  never 
before  been  used  in  such  a  context,  there  might  be  something  said  in 
favor  of  the  meaning  that  Mr.  Lingen  contends  for ;  but  the  word  has 
been  used  in  similar  clauses  from  the  time  when  restrictions  were  first 
^  allowed  against  alienation  by  married  women.  In  these  cases  the  term 
"anticipation"  is  almost  invariably  used  and  as  the  mere  equivalent 
of  "  alienation."    It  appears  to  me  that  what  the  testatrix  meant  was 
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to  restrain  alienation  generally,  because  she  goes  on  in  the  clause  to 
deal  with  the  various  possible  modes  of  alienation  —  some  of  them 
voluntary  and  others  involuntary  —  showing  tliat  her  real  intention  was 
to  prevent  those  of  her  family  who  took  benefits  under  her  will  from 
alienating  or  parting  with  those  benefits  to  strangers  in  no  way  con- 
nected with  herself.  It  would  be  refining  awa^-  the  meaning  of  the 
testatrix  if  I  were  to  construe  the  word  as  meaning  that  thej-  onlj-  pre- 
vented from  disposing  of  their  expectant  interests  during  the  life  of  the 
tenant  for  life. 

It  appears  to  me,  therefore,  that  this  clause  against  anticipation  is 
void  as  being  repugnant  to  the  absolute  interest  which  the  testatrix  has 
given  previously,  and  I  hold  that  William  Gazzard  was  in  a  position 
when  he  gave  the  mortgage  set  out  in  the  statement  of  claim  to  alien 
his  share  of  the  property. 

Costs  of  all  parties  as  between  solicitor  and  client  out  of  the  share 
of  William  Gazzard. 

Belief  granted  as  prayed. 


KING  V.  BURCHELL. 
Chancery.     1759. 

[Reported  Amb.  379.] 

John  Blunt,  by  will  26th  October,  1731,  devised  after  the  death  of 
his  wife,  and  failing  issue  of  her  bodj-,  all  that  messuage,  &c.,  in  the 
parish  of  Hunton  and  Linton,  in  Kent,  unto  his  cousin  John  Harris, 
second  son  of  Thomas  Harris,  by  his  sister  Sarah,  for  life,  remainder 
to  the  issue  male  of  his  cousin  John  Harris,  and  to  his  and  their  heirs, 
share  and  share  alike,  and  for  want  of  such  issue,  to  the  issue  female 
of  his  cousin  John  Harris,  and  her  and  their  heirs,  and  for  want  of  such 
issue,  to  William  King,  his  heirs  and  assigns  forever. 

He  also  gave  other  houses  at  Maidstone  to  his  wife,  remainder  to  his 
cousin  John  Harris,  for  life,  and  from  and  immediatelj*  after  the  deter- 
mination of  that  estate,  to  the  issue  male  of  the  body  of  his  cousin 
John  Harris,  and  to  their  heirs,  and  for  want  of  such  issue,  to  his 
cousin  William  King,  his  heirs  and  assigns  forever,  with  a  proviso, 
that  the  bequests  and  limitations  of  all  the  premises  limited  to  his 
cousin  John  Harris,  and  such  issue  male  and  female,  is  upon  special 
consideration,  that  if  John  Harris  or  his  issue,  or  any  of  them,  shall 
alienate,  mortgage,  encumber,  or  commit  anj'  act  or  deed,  whereby  to 
alter,  change,  charge,  or  defeat  the  bequests,  shall  pay  or  cause  to  be 
paid,  and  he  did  thereby  charge  the  premises  witli  the  payment  of 
£2000  unto  such  person  or  persons,  and  his  or  their  heirs,  who  could, 
should,  or  ought  to  take  next,  by  virtue  ot,  means  of  anj-  of  the 
bequests  or  limitations. 
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John  Harris  had  two  daughters  at  the  death  of  the  testator,  who 
.were  married  to  the  defendants,  and  were  heirs  at  law  of  the  testator, 
and,  together  with  their  father,  suffered  a  recovery  of  the  houses  at 
Maidstone,  and  declared  the  uses,  «&c.     John  Harris  is  since  dead. 

Bill  by  plaintiff  to  be  paid  the  £2000  out  of  the  estate. 

Yorke,  Solicitor-General,  and  Wildraham,  for  the  plaintiff. 

I'ratt,  Attorney-General,  Sewell,  and  H'ebb,  on  the  other  side. 

Henley,  Lord  Keeper,  took  time  to  consider  ;  and  on  Tuesday,  20th 
November,  deUvered  his  opinion,  That  John  Harris  took  an  estate  tail; 
and  that  the  proviso  was  repugnant  to  the  estate.* 


BRADLEY  v.   PEIXOTO. 
Chanceet.     1797. 
[Reporled  3  Ves.  324.] 

This  cause  arose  upon  the  following  disposition  by  the  will  of 
Thomas  Bradlej-:  — 

"  I  give  and  bequeath  to  my  son  Henry  Bradley  the  dividends  aris- 
ing from  £1620  of  my  bank  stock  for  his  support  during  the  term  of  his 
life :  but  at  his  decease  the  said  £1620  bank  stock,  principal  and  inte- 
rest, to  devolve  to  his  heirs,  executors,  administrators  and  assigns. 
Having  obsei-ved  during  the  term  of  my  life  so  many  fatal  examples  of 
parents  having  left  their  children  in  a  state  of  opulence,  who  have 
afterwards  been  reduced  to  want  the  common  necessaries  of  life,  my 
principal  view  in  this  will  is,  that  my. -wife  and  children  may  have  a 
solid  suflBciency  to  support  them  during  their  lives.  For  this  purpose 
I  will  and  most  strictly  ordain,  that  if  my  wife  or  anj'  one  of  my  chil- 
dren shall  attempt  to  dispose  of  all  or  anj'  part  of  the  bank  stock,  the 
dividends  from  which  is  bequeathed  to  them  in  this  will  and  testament 
for  their  support  during  their  lives,  such  an  attempt  by  my  wife  or  any 
of  my  children  shall  exclude  them,  him  or  her,  so  attempting,  from  any 
benefit  in  this  will  and  testament,  and  shall  forfeit  the  whole  of  their 
share,  principal  and  interest ;  which  shall  go  and  be  divided  unto  and 
among  my  other  children  in  equal  shares,  that  will  observe  the  tenor  of 
this  will  and  testament." 

The  bill  was  filed  by  Henry  Bradley  against  one  of  the  daughters  of 
the  testator,  who  had  taken  out  administration.  The  pra^-er  of  the 
bill  was,  that  the  defendant  might  be  decreed  to  transfer  the  £1620 
bank  stock  to  the  plaintiff.  The  other  children  were  out  of  the  juris- 
diction. 

1  See  Stansbury  v.  Subner,  73  Md.  228  (1890) ;  De  Peyster  v.  Michael,  6  N.  Y.  467 
(1852). 
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Master  of  the  Rolls.  [Sir  Richard  Pepper  Arden.]  The  first 
clause  is  an  absolute  gift  of  the  principal  and  dividends.  But  then 
comes  this  clause,  with  which  the  plaintiff  does  not  comply ;  and  the 
question  is,  whether  by  the  rules  of  this  court  he  can  demand  the 
legacy,  not  complying  with  the  injunction,  the  testator  has  laid  upon 
him  ;  or  rather  whether  the  condition  is  consistent  with  the  gift.  See- 
ing the  father's  intent  so  clearly  and  strongly  expressed  I  have  taken 
some  time  to  consider  this  case ;  and  have  endeavored  to  satisfy  mj'- 
self,  that  I  am  at  liberty  to  refuse  the  plaintiff  the  demand,  which  he 
now  makes.  Indeed  another  reason  for  delaj-ing  my  judgment  was, 
that  there  appeared  to  be  other  children,  who  were  interested  in  this 
question  and  were  not  parties  to  the  cause.  The  reason  given  for  not 
having  them  before  the  court  is,  that  they  are  all  out  of  the  jurisdic- 
tion. Had  they  been  in  this  country,  I  should  have  expected  them  to 
have  been  made  defendants,  to  sustain  their  interests :  but  as  they  live 
abroad,  the  cause  has  proceeded  without  them ;  and  according  to  the 
opinion,  I  have  formed  of  this  case,  thej-  are  not  necessary  parties ; 
because  I  feel  myself  obliged  to  say,  that  the  proviso  I  have  before 
stated  is  of  no  effect. 

I  have  looked  into  the  cases,  that  have  been  mentioned ;  and  find  it 
laid  down  as  a  rule  long  ago  established,  that  where  there  is  a  gift  with 
a  condition  inconsistent  with  and  repugnant  to  such  gift,  the  condition 
is  wholly  void.  A  condition,  that  tenant  in  fee  shall  not  alien,  is 
repugnant ;  and  there  are  many  other  cases  of  the  same  sort :  Piers  v. 
Winn,  1  Vent.  321.  Pollexf.  435.  The  report  in  Ventris  is  very  con- 
fused? but  it  appears  clearly  from  the  report  of  this  case  in  PoUexfen, 
as  well  as  from  many  other  cases,  that  the  court  meant  to  sa}',  that 
where  there  is  gift  in  tail  with  condition  not  to  suffer  a  recovery,  the 
condition  is  void.  There  are  several  cases  of  this  kind  collected  in  2 
Danv.  Ab.  22,  which  show,  that  a  condition  repugnant  to  the  nature  of 
the  estate  given  is  void :  Co.  Lit.  223  a,  Dy.  264.  Mildmay's  Case, 
6  Co.  40.  Stuheley  v.  Butler,  Hob.  168,  is  of  the  same  kind ;  where 
it  was  held,  that  an  exception  of  the  very  thing,  that  is  the  subject  of 
the  gift,  is  of  no  effect.  In  all  these  cases  the  gift  stands,  and  the  con- 
dition or  exception  is  rejected.  In  this  case  then  I  am  under  the  neces- 
sity of  declaring,  that  this  is  a  gift  with  a  qualification  inconsistent 
with  the  gift ;  and  the  qualification  must  therefore  be  rejected.  This 
is  not  like  Sockett  v.  Wray,  4  Bro.  C.  C.  483  ;  for  there  the  gift  was 
to  a  feme  covert  for  life  ;  and  then  to  such  uses  as  she  should  by  will 
appoint.  She  could  only  appoint  by  will ;  and  could  not  bind  her 
executors  by  anj'  deed  in  her  life-time  ;  and  I  declared  in  determining 
that  case,  that  I  should  think  otherwise  in  the  case  of  a  man  or  any 
person  having  an  absolute  interest.  A  man  could  bind  his  executors  ; 
but  not  a  feme  covert.  If  this  had  been  a  gift  to  the  son  for  life,  and 
after  his  death  as  he  should  appoint,  and  in  default  of  appointment 
then  to  other  persons,  I  desire  not  to  be  understood,  that  it  would  not 
be  good :  if  in  default  of  appointment  it  was  to  go  to  his  executors,  I 
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should  doubt,  whether  it  would  he  so :  but  I  give  no  opinion  upon  this. 
Upon  the  whole,  I  am  obliged  to  hold  this  condition  repugnant  to  tlie 
gift  and  therefore  void.  Declare,  that  the  condition  annexed  to  the 
legacy  of  £1620  bank  stock  is  repugnant  to  and  inconsistent  with 
the  interest  given  to  the  legatee  of  the  stock,  and  therefore  void  ;  and 
upon  payment  of  the  costs  of  this  suit  by  the  plaintiff  let  the  stock  be 
transferred  to  him. 

In  Peixoto  v.  The  Bank  of  England,  Chan.  3d  of  June,  1797,  the 
subject  of  which  was  a  disposition  of  stock  by  the  same  will  ^n  precise!}' 
the  same  manner,  the  Lord  Chancellor  [Lord  Loughborough]  was 
very  clearly  of  opinion,  that  it  was  an  absolute,  not  a  limited,  interest ; 
and  decreed  accordingly.^ 


DOE  d.  NORFOLK  v.  HAWKE. 

King's  Bench.     1802. 

[KcpoHed  2  East,  481.] 

On  the  trial  of  an  ejectment  for  a  certain  messuage  and  lands  In 
Yorkshire,  at  the  last  York  Assizes,  a  verdict  was  found  for  the  plain- 
tiff on  the  demise  of  John  Ibbotson,,  and  for  the  defendants  on  the 
demise  of  the  Duke  of  Norfolk,  subject  to  the  opinion  of  the  court  on 
the  following  case. 

Joseph  Whiteley  was  lessee  of  the  premises  in  question  for  the  term 
of  21  years  commencing  from  the  29th  September  1789,  under  a  lease 
gi-anted  to  him  by  the  Duke  of  Norfolk,  dated  25th  January  1790. 
Whiteley  entered  into  possession  of  the  premises  under  this  lease,  and 
made  his  will  dated  10th  October  1790,  whereby  he  disposed  of  the 
premises  in  question  as  follows.  "  I  give  and  bequeath  to  my  nephew 
Abraham  Ibbotson,  with  submission  to  the  Duke  of  Norfolk,  the  tenant 
right  of  my  farm  at  the  Edgefield,  which  I  hold  by  lease  under  his 
Grace,  he  paying  the  rent  and  conforming  to  the  covenants  in  the 
lease ;  but  not  to  dispose  of  or  sell  the  tenant  right  to  any  other 
person :  but  if  he  refuses  to  dwell  there  himself  or  keep  in  his  own 
possession,  then  my  will  is,  that  my  nephew  John  Ibbotson  (one  of 
the  lessors  of  the  plaintiff) ,  shall  have  the  tenant  right  of  the  farm  at 
the  Edgefield."  And  the  testator  directed  (amongst  other  things)  that 
the  said  farm  should  be  delivered  up  as  before  willed  a  year  and  a  day 
after  his  decease  by  his  executrix :  and  he  appointed  his  niece,  Sarah 
Ibbotson,  sole  executrix,  and  gave  the  residue  of  his  effects  to  her. 
The  testator  Whiteley  died  in  January  1799,  having  continued  in  pos- 
session of  the  premises  till  his  death.  The  executrix  married  Rowland 
Hartley,  and  duly  proved  the  will,  and  administration  was  granted 
1  But  see  Williams  v.  Ash,  1  How.  1  (1843). 


52  DOE   d.   NORFOLK  V.   HAWKE.  [CHAP.  II. 

to  her,  and  she  and  her  husband  entered  into  the  possession  of  the 
premises  on  Whiteley's  death.  And  in  February  1800  possession  of 
tlie  premises  was  duly  delivered  by  them,  together  with  the  lease,  to 
A.  Ibbotson,  in  pursuance  of  Whiteley's  will,  and  A.  Ibbotson  continued 
in  such  possession  till  he  quitted  the  same  as  after-mentioned.  When 
A.  Ibbotson  was  in  possession  of  the  premises  J.  Crookes  lent  him 
£25  on  his  note  of  hand ;  and  thereupon  A.  Ibbotson  deposited  with 
Crookes  the  lease  of  the  premises  as  a  further  security.  .  At  the  time  of 
lending  the  £25  it  was  agreed  between  Crookes  and  A.  Ibbotson,  that 
Crookes  should  have  the  first  chance  for  the  farm ;  but  no  actual  valu- 
ation was  made.  Crookes  made  further  advances  to  A.  Ibbotson, 
amounting  in  all  to  £60  ;  but  Crookes  knew  nothing  of  Whiteley's  will 
until  the  whole  of  the  £60  had  been  advanced.  Afterwards  A.  Ibbot- 
son was  arrested  at  the  suit  of  E.  Hartley,  to  whom  he  (A.  Ibbotson) 
had  given  a  warrant  of  attorney ;  and  thereon  Crookes  paid  for  A. 
Ibbotson,  at  his  request,  £60  more,  to  effect  A.  Ibbotson's  liberation. 
After  this  Crookes  took  from  A.  Ibbotson  a  warrant  of  attorney  to 
confess  a  judgment,  and  a  bill  of  sale  of  A.  Ibbotson's  goods ;  but 
never  entered  up  judgment  on  such  warrant  of  attorney.  Then  one 
William  Greaves,  at  A.  Ibbotson's  request,  paid  off  the  money  ad- 
vanced by  Crookes,  and  took  from  A.  Ibbotson  a  fresh  warrant  of 
attorney  to  confess  a  judgment ;  and  at  the  same  time  the  lease,  and  a 
copy  of  Whiteley's  will  (which  had  been  in  Crookes'  possession),  were 
delivered  by  Crookes.  Judgment  was  entered  up  on  the  warrant  of 
attorney  so  given  to  Greaves,  and  execution  thereon  issued  in  Trinity 
Term  1801 ;  but  before  the  entry  with  Greaves'  execution,  one  Joseph 
Schofleld,  another  creditor  of  A.  Ibbotson,  had  levied  an  execution 
upon  part  of  the  goods  of  A.  Ibbotson,  which  execution  being  satisfied 
by  Greaves,  was  withdrawn,  and  possession  was  taken  under  his  exe- 
cution, and  the  lease  of  the  premises  in  question  was  on  the  18th  June 
1801  publiclj'  sold  and  assigned  by  the  sheriff  under  Greaves'  execu- 
tion to  the  defendants,  who  were  immediately  put  into  possession  of 
the  premises,  and  now  continue  solely  possessed  thereof.  A.  Ibbotson 
quitted  the  premises  in  the  morning  before  the  sale,  and  has  ever  since 
ceased  to  dwell  there  or  have  any  possession  thereof.  John  Ibbotson 
(the  lessor  of  the  plaintiff)  attended  at  the  time  and  place  of  sale 
(which  was  public),  and  before  the  actual  sale  gave  notice  of  his 
claim  under  Whiteley's  will  to  the  defendants.  The  question  was, 
Whether  the  plaintiff  were  entitled  to  recover  on  the  demise  of  John 
Ibbotson.  If  he  were,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  be 
entered. 

Wood,  for  the  lessor  of  the  plaintiff. 

Lambe,  contra. 

Lord  Ellenboeough,  C.  J.  The  terms  of  this  devise  are  to  be  con- 
sidered as  a  conditional  limitation,  in  which  the  interest  of  Abraham 
Ibbotson  in  the  premises  is  limited  on  certain  events,  on  the  happening 
of  which  it  is  given  over  to  John.    And  the  question  is.  Whether  the 
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acts  of  the  party  whose  incapacity  is  to  be  incurred  on  his  refusal  to 
dwell  on  the  farm  or  keep  it  in  his  own  possession,  have  not  deter- 
mined his  interest?  When  he  deposited  the  lease  with  Crookes  as  a 
further  security  for  the  several  loans  of  money  advanced  by  him,  was 
this  not  a  voluntary  act?  and  when  the  lease  was  afterwards  delivered 
over  to  another  creditor  who  took  up  the  first  demand,  and  to  whom  a 
warrant  of  attorney  was  at  the  same  time  given,  and  considering  that 
by  so  giving  up  the  lease  he  thereby  disabled  himself  from  mortgaging 
the  premises,  and  bj'  giving  the  warrant  of  attorney  he  enabled  the 
creditor  to  dispossess  him  at  his  option,  must  he  not  be  taken  to  have 
contemplated  at  the  time  the  legal  consequence  of  these  acts  which 
afterwards  ensued?  That  these  were  voluntary  acts  there  can  be  no 
doubt.  He  put  the  creditor  in  possession  of  the  document  of  the  farm  ; 
and  by  all  the  authorities  he  thereby  gave  a  specific  lien  on  the  lease. 
For  according  to  Russel  v.  Russel,  1  Bro.  Chan.  Cas.  269,  and  several 
other  cases  there  mentioned,  the  making  of  such  a  deposit  gives  juris- 
diction to  a  court  of  equity  to  compel  a  sale  of  the  lease  in  discharge  of 
the  lien.  As  it  then  enables  the  other  to  turn  the  party  out  of  posses- 
sion in  default  of  payment,  it  shows  a  purpose  in  the  latter  to  part  with 
the  possession,  and  therefore  the  subsequent  proceeding  and  execution 
is  not  strictlj'  in  invitum,  so  as  to  bring  the  case  within  that  of  Doe  v. 
Carter.  And  there  need  not  be  fraud  in  the  transaction ;  it  is  enough 
if  there  be  a  manifest  intention  to  depart  with  the  estate,  followed  by 
acts  to  that  end,  which  if  not  produced  immediately  by  the  procure- 
ment of  the  party,  may  yet  be  said  to  be  done  with  his  assent.  Upon 
the  whole  therefore  it  is  enough  to  say  that  here  was  a  voluntary 
departing  with  the  estate. 

Laweence,  J.  The  lease  was  given  by  the  testator  to  Abraham 
Ibbotson,  so  long  as  he  lived  on  the  farm  ;  the  material  words  of  the 
bequest  are,  "  that  he  should  not  dispose  of  or  sell  the  tenant-right  to 
any  other  person :  but  if  he  refused  to  dwell  there  himself,  or  keep  it 
in  his  own  possession,"  then  it  was  to  go  over  to  the  lessor  of  the 
plaintiff.  Now  the  word  re/used  is  only  a  figurative  expression ;  mean- 
ing if  the  first  taker  ceased  to  dwell  there.  There  was  certainly  no 
occasion  for  any  person  previously  to  inquire  of  him  whether  he  would 
reside  there  or  not,  and  that  he  should  expresslj-  refuse  it. 

Le  Blanc,  J.  This  would  be  a  strong  case  if  it  rested  even  on  the 
first  point ;  for  here  are  strong  circumstances  to  show  that  this  was  a 
departing  with  the  possession  of  the  estate  by  the  partj-'s  own  act. 
Besides  which,  on  the  construction  of  the  will  it  clearly  appears  to  have 
been  the  intention  of  the  testator  that  if  A.  Ibbotson  ceased  to  live  on 
the  premises  or  keep  them  in  his  own  possession,  they  should  go  over 
to  John  Ibbotson. 

Postea  to  the  plaintiff. 

Gbose,  J.,  was  absent  from  indisposition. 
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DOE  d.   GILL  V.   PEARSON. 

King's  Bench.     1805. 

[Reported  6  East,  173.] 

In  ejectment  for  the  moiety  of  an  estate  in  the  parish  of  Ackworth, 
in  the  county  of  York,  brought  upon  the  demise  of  John  Gill  and 
Hannah  his  wife,  stated  in  the  declaration  to  have  been  made  on  19th 
January,  44  G.  3,  a  verdict  was  found  for  the  plaintiflf  at  the  last 
assizes  at  York  before  Chambre,  J.,  subject  to  the  opinion  of  this  court 
upon  the  following  case  : 

John  Collett  being  seised  in  fee  of  the  estate  in  question,  by  will 
dated  13th  of  January  1787,  and  duly  executed,  first  directed  that  all 
his  debts,  legacies,  annuities,  and  funeral  expenses  should  be  paid  by 
his  executrixes,  out  of  his  real  and  personal  estates,  which  he  charged 
therewith.  And  then  reciting  that  he  had  given  a  bond  for  £300  to  his 
son-in-law  E.  Cuttle  on  his  marriage  with  his  daughter  Margaret  as  a 
marriage  portion,  he  therefore  only  gave  to  the  said  R.  and  M.  Cuttle 
Is.  (besides  the  sum  due  on  the  bond)  in  full  of  all  claim  upon  his 
estates  or  effects.  He  then  bequeathed  to  his  daughter  Mary,  the  wife 
of  D.  Unwin,  an  annuity  of  £8  for  her  life,  to  be  paid  to  her  (for  her 
separate  use)  by  his  executrixes,  by  quarterly  payments,  (with  a  power 
of  distress  for  arrears.)  He  also  bequeathed  to  D.  Unwin  Is.  in  full  of 
any  claim  on  his  estate  or  effects.  He  then  bequeathed  to  the  children 
of  his  said  daughter  Mary  Unwin,  viz.  Thomas,  Fanny,  George,  Wil- 
liam, and  Mary  Unwin,  £10  each,  to  be  paid  to  them  as  the3'  respec- 
tively attained  their  age  of  21  years,  and  after  their  mother's  death. 
And  he  willed  that  if  any  of  the  children  of  his  said  daughter  Mary 
happened  to  die  before  he,  she,  or  they  attained  the  age  of  21  years, 
without  having  lawful  issue,  then  the  share  of  either  so  dying  should  go 
to  the  survivors.  He  also  bequeathed  to  another  daughter,  Fanny,  the 
wife  of  James  Brinon,  an  annuity  of  £9  for  life,  to  be  paid  to  her  by 
his  executrixes  by  half-yearly  payments  (for  her  separate  use,  and 
with  a  power  of  distress  for  arrears)  ;  and  he  gave  the  said  James 
Brinon  Is.  in  full  for  any  claim  out  of  his  estates  or  effects.  He  also 
bequeathed  legacies  of  £20  to  each  of  the  childi-en  of  his  daughter 
Fanny,  in  the  same  manner  as  he  had  before  done  to  the  children  of 
his  daughter  Mary  Unwin.  And  directed  all  the  legacies  given  to  his 
grandchildren  to  be  paid  as  they  severally  became  due  to  them  by  his 
executrixes.  He  then  devised  as  follows:  "I  give  and  devise  unto 
my  two  daughters  Ann  Collett  and  Hannah  Collett  all  ray  messuages, 
lands,  tenements,  and  hereditaments  at  Ackworth,  or  elsewhere,  in  the 
county  of  York,  (subject  to  the  several  legacies  and  annuities  herein- 
before given  by  this  my  will,  and  made  chargeable  thereon,)  to  hold  to 
them  my  said  daughters  Ann  and  Hannah,  their  heirs  and  assigns  for- 
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ever,  as  tenants  in  common,  and  not  as  joint  tenants;  upon  this 
special  proviso  and  condition,  that  in  case  my  said  daughters  Ann  and 
Hannah  Collett,  or  either  of  them,  shall  have  no  lawful  issue,  that  then 
and  in  such  case  they  or  she  having  no  lawful  issue  as  aforesaid  shall 
have  no  power  to  dispose  of  her  share  in  the  said  estates  so  above 
given  to  them  except  to  her  sister  or  sisters,  or  to  their  children.  All 
the  rest,  residue,  and  remainder  of  my  real  and  personal  estates,  goods, 
chattels,  and  effects  not  hereinbefore  disposed  of,  I  give,  devise,  and 
bequeath  unto  my  said  two  daughters  Ann  Collett  and  Hannah  Collett, 
their  heirs,  executors,  and  administrators,  and  do  constitute  them  joint 
executrixes,"  &c.  The  testator  John  Collett  shortly  after  making  his 
will  died  seised  in  fee  of  the  estate  in  question,  leaving  no  son,  but  five 
daughters,  Mary,  then  the  wife  of  D.  Unwin,  since  deceased ;  Ann, 
afterwards  the  wife  of  the  defendant  James  Wait,  also  since  deceased ; 
Frances,  then  the  wife  of  James  Brinon,  also  since  deceased ;  Mar- 
garet, then  the  wife  of  Richard  Cuttle,  now  living ;  and  Hannah,  after- 
wards the  wife  of  the  lessor  of  the  plaintiff  J.  Gill,  also  now  living. 
Ann  the  wife  of  J.  Wait  never  had  any  issue,  but  all  the  other  four 
daughters  have  had  issue  which  are  now  alive.  Upon  the  death  of  the 
testator,  his  daughters  Ann  and  Hannah  entered  upon  his  real  estates. 
Soon  after  Hannah  married  John  Gill,  the  lessor  of  the  plaintiff,  and 
Ann  married  the  defendant  J.  Wait.  The  defendant  Wait  has  for  some 
j-ears  enjoj-ed  one  moiety  of  the  estate  in  right  of  Ann  his  wife,  and 
rented  the  other  moiety  of  the  plaintiff  John  Gill,  and  Hannah  his  wife, 
as  tenant  from  year  to  year.  The  other  defendants  arc  tenants  to 
Wait.  Wait  and  Ann  his  wife,  being  in  possession  of  the  estate  in  1 779, 
dulj'  levied  a  fine  sur  conusance  de  droit  come  ceo,  &c.,  of  a  moiety 
thereof;  and  by  indenture  dul}'  declared  the  uses  thereof  to  be  to  the 
use  of  the  defendant  Pearson  and  his  heirs,  in  trust  for  J.  Wait  in  fee. 
Ann  Wait  died  above  a  j-ear  ago  without  having  disposed  of  her  share 
in  the  said  estate  otherwise  than  by  the  said  fine  and  indenture,  and 
never  having  had  any  issue.  Since  her  death  and  before  the  day  of 
the  demise  laid  in  the  declaration  J.  Gill  and  Hannah  his  wife  duly 
made  an  entry  to  avoid  the  said  fine.  The  question  for  the  opinion  of 
the  court  was.  Whether  the  lessors  were  entitled  to  all  or  any  part  of 
the  moiety  of  the  said  estate  devised  to  Ann  Wait? 

The  case  was  argued  in  last  Michaelmas  Term. 

Wood,  for  the  lessors  of  the  plaintiff. 

Zambe,  contra.  Curia  adv.  vult. 

Lord  Ellenborough,  C.  J.,  now  delivered  the  opinion  of  the  court. 
In  this  case  three  questions  have  been  made :  1st,  Whether  the  condi- 
tions annexed  to  the  estates  of  Ann  Collett  and  Hannah  Collett  be 
good  in  point  of  law?  2dl3',  As  to  the  effect  of  the  residuary  clause? 
And  3dly,  Whether  this  ejectment  can,  under  the  circumstances  of  this 
case,  be  supported  by  one  of  several  co-heirs  ?  As  to  the  first,  we 
think  that  the  condition  is  good ;  for  according  to  the  case  of  Daniel  v. 
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Ubley,  in  Sir  Wm.  Jones,  137,  and  in  Latch.  9,  39,  134,  though  the 
judges  did  not  agree  as  to  the  effect  of  a  devise  "  to  a  wife,  to  dispose 
at  her  will  and  pleasure,  and  to  give  to  which  of  her  sons  she  pleased  ;  " 
Jones  Justice  thinking  it  gave  an  estate  for  life,  with  a  power  to  dis- 
pose of  the  reversion  among  the  sons ;  the  other  judges,  according  to 
liis  report,  thinking  it  gave  her  a  fee  simple  in  trust  to  convej'  to  any 
of  her  sons :  j'et  in  that  case  it  was  not  doubted,  but  that  she  might 
have  had  given  her  a  fee  simple  conditional  to  convey  it  to  any  of  the 
sons  of  the  devisor ;  and  if  she  did  not,  that  the  heir  might  enter  for 
condition  broken ;  which  estate  Jones  thought  the  devise  gave,  if  it  did 
not  give  a  life  estate,  with  a  power  of  disposing  of  the  reversion  among 
the  sons.     And  according  to  Latch.  37,  Dodderidge  said  ''  he  con- 
ceived she  had  the  fee,  with  condition,  that  if  she  did  alien,  that  then 
she  should  alien  to  one  of  her  children : "  and  concluded  his  argument 
on  this  point  by  saying,  that  "  her  estate  was  a  fee  with  a  liberty  to  ali- 
enate it  if  she  would,  but  with  a  condition  that  if  she  did  alienate,  then 
she  should  alienate  to  one  of  her  sons."    And  in  Dalison's  Reports,  58, 
there  is  a  case  to  this  effect :   "  A  devise  to  a  wife  to  dispose  and  era- 
ploy  the  land  on  herself  and  her  sons  at  her  will  and  pleasure : "  and 
Dier  and  Walsh  held  she  had  a  fee  simple,  but  that  it  was  conditional, 
and  that  she  could  not  give  it  to  a  stranger ;  but  that  she  might  hold  it 
herself,  or  give  it  to  one  of  her  sons.    These  cases  show  that  the  devise 
in  question  may  operate  as  a  devise  on  condition ;   for  the  breach  of 
which  in  levying  a  fine  to  the  uses  within  stated  the  heirs  at  law  of  the 
devisor  will  be  entitled  to  enter,  and  the  plaintiff,  as  one  of  them,  will 
be  entitled  to  one  fourth  part  of  the  moieties  whereof  such  flue  was 
levied,  if  the  residuary  clause  do  not  operate  as  a  devise  over  on  non- 
performance of  the  condition.     And  we  think  that  the  residuary  clause 
cannot  be  considered  as  a  devise  over ;  for  it  does  not  seem  to  have 
been  at  all  in  the  contemplation  of  the  devisor  to  make  a  devise  over 
of  the  share  of  each  daughter  on  the  breach  of  the  condition  by  such 
daughter,  but  merely  to  dispose  of  those  things  which  had  not  been 
before  disposed  of  by  the  will.     This  brings  the  case  to  the  single  and 
only  remaining  question,  Whether  one  co-heir  can  enter  for  the  breach 
of  a  condition  ?  and  it  seems  that  he  may.     In  assize  where  one  co- 
parcener enters  claiming  for  herself  and  her  companion,  it  vests  the 
seisin  in  both.     Brook's  Ahridg.  tit.  JEntre  Congeable,  37.     Where  the 
entry  is  not  lawful,  the  claim  of  one  co-parcener  for  herself  and  her 
companion  does  not  vest  the  seisin  in  her  companion.    E  contra,  where 
the  entrj'  is  lawful,  Ibid.     The  entry  of  one  co-parcener  is  the  entry 
of  both  as  to  a  stranger,  lb.  pi.  38.     If  lands  come  to  two  in  common 
and  one  enters  into  them  generallj%  this  shall  be  the  entry  of  both,  1 
EoU's  Abr.  740,  letter  F.  pi.  3.     If  a  man  devise  certain  annuities  to 
his  four  sons  out  of  certain  lands,  and  devise  over,  that  if  his  heir  do 
not  pay  these  annuities  the  sons  shall  have  the  land ;  if  the  annuities 
be  not  paid,  and  one  of  the  sons  enter  generally,  this  shall  be  an  entry 
for  all  the  four  sons  in  as  much  as  they  are  joint  tenants,  Ibid.  pi.  7. 
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Upon  the  whole  therefore  we  think  that  the  condition  annexed  to  the 
estate  devised  to  Ann  Collett  and  Hannah  Collett  is  good  in  point  of 
law.  That  the  residuary  clause  has  no  effect  in  this  case.  And  that 
the  ejectment  by  one  of  the  co-heirs  is  good  for  the  purpose  of  recov- 
ering the  share  of  such  co-heir.  Judgment  for  one  fourth  of  the  share 
devised  to  Ann  Wait. 

Fostea  to  the  plaintiff. 


Ware  «.  cann. 

King's  Bench.     1830. 
[Reported  10  £.  <fc  C.  433.] 

By  an  order  of  the  Vice- Chancellor  the  following  case  was  stated 
for  the  opinion  of  this  court :  — 

William  Reyuell,  deceased,  by  his  will,  duh'  executed  and  attested 
for  devising  freehold  estates,  after  giving  specific  and  pecuniary  lega- 
cies out  of  his  personal  estate,  devised  in  the  words  following :  — 

"  And,  lastly,  as  to  all  the  rest,  residue,  and  remainder  of  mj'  per- 
sonal estate  and  lands  in  South  Tawton  and  in  Samford  Courtenaj-,  I 
give  unto  Richard  Ware,  son  of  Richard  Ware,  of  North  Tawton,  and  to 
his  heirs  forever ;  but  if  in  case  the  said  R.  Ware  dies  without  heirs,  then 
to  John  Powlessland  of  Spreyton,  and  his  heirs,  son  of  Elisha  Powless- 
land  of  Spreyton  ;  or  if  in  case  the  aforesaid  R.  Ware  offers  to  mortgage, 
or  suffer  a  fine  or  recovery  upon  the  whole,  or  any  part  thereof,  then  to 
go  to  the  aforesaid  J.  Powlessland  and  his  heirs."  The  said  J.  Powless- 
land was  a  stranger  in  blood  to  the  said  R.  Ware.  The  testator  was 
at  the  time  of  making  his  will,  and  thence  to  and  at  the  time  of  his 
decease,  seised  in  fee-simple  of  a  certain  freehold  estate,  consisting  of 
a  farm  and  land,  called  Middle  Week  and  Bar  Week,  in  South  Tawton, 
and  othei-  distinct  estates  in  South  Tawton  and  Samford  Courtenaj'. 

The  said  R.  Ware  having  filed  his  bill  in  the  High  Court  of  Chan- 
cery against  the  defendant,  a  question  has  arisen  in  the  suit  upon  the 
nature  of  the  plaintiffs  title  to  the  premises  under  the  said  will. 

The  questions  for  the  opinion  of  the  court  were. 

First,  What  estate  and  interest  the  plaintiff  took  in  the  devised 
premises  under  the  said  will. 

Secondly,  Whether  if  the  plaintiff  were  to  convey  a  part  of  the  estate 
to  a  purchaser  in  fee,  the  purchaser's  title  could  be  affected  by  the 
plaintiff's  afterwards  mortgaging  or  levying  a  fine,  or  suffering  a  recov- 
ery of  the  residue  of  the  estate? 

Thirdly,  Whether  if  the  plaintiff  were  to  convey  the  whole  estate  to 
a  purchaser  in  fee,  the  purchaser  would  have  a  good  title  to  the  fee 
against  all  persons  claiming  under  the  said  will?  The  case  was  argued 
in  Michaelmas  Term  by 
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Hogers,  for  the  plaintiff. 
Preston,  contra. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent :  — 

This  case  has  been  argued  before  us  b}'  counsel.  We  have  consid- 
ered it,  and  are  of  opinion, 

First,  That  the  plaintiff  took  an  estate  in  fee  in  the  devised  lands, 
under  the  will  of  William  RejTnell,  with  an  executory  devise  over,  to 
take  effect  upon  conditions  wliich  are  void  in  law. 

Secondly,  That  if  the  plaintiff  were  to  convey  a  part  of  the  estate  to 
a  purchaser  in  fee,  the  purchaser's  title  would  not  be  affected  by  the 
plaintiff's  afterwards  mortgaging,  or  levying  a  fine,  or  suffering  a  recov- 
erj-  of  the  residue  of  the  estate. 

Thirdly,  That  if  the  plaintiff  were  to  convey  the  whole  estate  to  a 
purchaser  in  fee,  the  purchaser  would  have  a  good  title  to  the  fee, 
against  all  persons  claiming  under  the  said  will. 

TeNTEEDEN.  J.    LiTTLEDALE. 

J.  Baylet.  Jas.  Parke.* 


ATTWATER  v.  ATTWATER. 

Chancery.     1853. 

[Meported  18  Beav.  330.] 

George  Newman,  by  his  will,  dated  18th  Julj',  1850,  bequeathed  as 
follows :  — 

' '  Item,  I  bequeath  to  Gay  Thomas  Attwater,  jun.,  eldest  son  of  my 
niece,  the  family  estate  at  Charlton,  Wilts.,  to  become  his  propertj'  on 
attaining  the  age  of  twentj--flve  years,  with  an  injunction  never  to  sell 
it  out  of  the  family  ;  but,  if  sold  at  all,  it  must  be  to  one  of  his  brothers 
hereafter  named." 

A  question  having  arisen  as  to  the  construction  of  the  will  of  the 
testator,  a  special  case  was  filed  by  Mary  Anne  Attwater  for  the 
opinion  of  the  court.* 

Mr.  Townsend,  for  the  plaintiff. 

Mr.  Bowring,  Mr.  WAiteley,  Mr.  Marett,  Mr.  C.  T.  Simpson,  Mr. 
Webb,  and  Mr.  Jenkinson,  for  the  several  defendants. 

The  Master  op  the  Rolls.     [Sir  John  Romilly.]    The  question 

■which  arises  on  this  devise  is  whettier  the  restraint  on  alienation  be 

..valid  or  not.    It  is  plain,  in  the  first  place,  that  the  true  construction 

I  of  this  clause  cannot  be  to  give  a  right  of  pre-emption  to  the  brothers 

1  See  Ressner  v.  Phillips,  189  Mo.  515  (1905). 

^  That  part  only  of  the  case  which  relates  to  the  restriction  on  alienation  is  here 
given. 
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of  Gay  Thomas  Attwater ;  and  that  if  they  do  not  purchase,  the  devisee 
may  claim,  whensoever  he  pleases.  The  meaning  is,  I  think,  plain, 
that  the  testator  intended  to  impose  this  fetter :  —  that  if  the  brother 
will  not  buy,  the  devisee  was  not  to  be  at  liberty  to  sell  the  property  to 
any  one.  The  question  is,  whether  such  a  condition  is  a  valid  one  ? 
Notwithstanding  the  case  of  Doe  d.  Gill  v.  Pearson,  6  East,  173,  this 
appears  to  me  to  be  a  condition  repugnant  to  the  quality  of  the  estate 
given.  It  is  obvious  that  if  the  introduction  of  one  person's  name, 
as  the  only  person  to  whom  the  property  may  be  sold,  renders  such 
a  proviso  valid,  a  restraint  on  alienation  may  be  created,  as  com- 
plete and  perfect  as  if  no  person  whatever  was  named ;  inasmuch  as 
the  name  of  a  person  who  alone  is  permitted  to  purchase,  might  be  so 
selected,  as  to  render  it  reasonably  certain  that  he  would  not  buy  the 
propoj'ty,  and  that  the  property  could  not  be  aliened  at  all.  It  appears 
to  me  also,  that  this  is  the  true  construction  of  the  words  used  by  the 
testator ;  it  is,  in  truth,  an  injunction  never  to  sell  the  hereditaments 
devised  at  all.  The  words  "out  of  the  family,"  are  merely  descriptive 
of  the  effect  of  the  sale,  and  not  of  the  person  to  whom  it  might  be 
sold,  as  is  shown  by  the  two  last  clauses  of  a  similar  character,  relating 
to  the  devises  to  William  and  Edward  Attwater,  which,  in  referring  to 
this  clause,  state,  that  the  property  is  not  to  be  sold  out  of  the  famil}', 
as  before  specified. 

It  is  not,  in  my  opinion,  desirable  to  impose  fresh ,  fetters  on  the 
enjoyment  of  property,  and  it  appears  to  me,  that  this  proviso  is  dis- 
tinctlj'  at  variance  with  the  rules  laid  down  by  Lord  Coke,  Co.  Lit. 
223  a,  and  which  have  always  been  considered  and  treated  as  good 
law.    I  am  of  opinion,  therefore,  that  this  clause  is  merely  inoperative.* 


Kf  RE  MACLEAY. 

Chancery.     1875. 
[Reported  L.  R.  20  Eg.  186.] 

This  was  a  summons  taken  out  by  an  intending  purchaser  for  the 
opinion  of  the  court  on  a  question  as  to  the  vendor's  title  under  the 
Transfer  of  Land  Act  (25  &  26  Vict.  c.  53),  s.  6. 

Margarette  Mayers,  by  her  will,  after  a  gift  to  her  brother  Henry  on 
condition  that  he  settled  it  on  his  wife  and  children,  and  the  gift  of  a 
like  sum  to  his  sisters,  made  the  following  devise  :  — 

"I  give  to  mj'  dear  brother  John  the  whole  of  the  property  given  to  I 
me  by  my  dear  aunt  Clara  Perkins,  consisting  of  the  manor  of  Bletch-  | 
ingley,  in  the  county  of  Surrey,  and  the  Pendell  Court  Mansion,  withjl 
the  land  belonging  to  it,  on  the  condition  that  he  never  sells  it  out  ofi 

the  family." 

1  See  Gallinger  v.  Farlinger,  6  U.  C.  C.  P.  512  (1857), 
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The  testatrix  then  gave  legacies  to  her  nephews  and  nieces  named  in 
the  will,  and  after  a  legacj'  to  a  servant,  gave  the  residue  of  her  estate 
and  effects  to  her  "  dear  brothers"  and  "  dear  sisters." 

John  Perkins  Ma3'ers,  the  devisee  under  the  will,  contracted  with 
Sir  George  Macleay  for  the  sale  to  him  of  the  property  comprised  in 
the  devise,  with  a  proviso  that  the  intending  purchaser  should  be  at 
liberty  to  apply  for  registration  of  the  hereditaments  in  the  office  of 
Land  Registry,  and  that  in  the  event  of  its  being  found  impossible  to 
obtain  such  registration,  the  contract  should  be  void. 

In  the  course  of  the  investigation  of  the  title  a  doubt  arose  whether 
a  marketable  title  could  be  made  to  the  property,  having  regard  to  the 
condition  annexed  to  the  devise  to  the  vendor  "  that  he  never  sells  it 
out  of  the  family ; "  and  the  following  question  was  submitted  to  the 
court  by  the  registrar  under  sect.  6  of  the  Transfer  of  Land  Act: 
"Whether,  having  regard  to  the  sale  by  the  vendor,  the  title  is  such 
as  a  court  of  equity  would  hold  to  be  a  valid  marketable  title  within 
the  meaning  of  the  5th  section  of  the  Act." 

Mr.  Fischer,  Q.  C,  and  Mr.  JValder,  for  Sir  G.  Macleay,  submitted 
the  question  of  the  validity  of  the  condition  to  the  judgment  of  the 
court. 

Sir  G.  Jessel,  M.  R.  The  question  I  have  to  decide  is,  whether  a 
condition  in  a  will  containing  these  terms  is  valid  in  law  ;  "  I  give  to 
my  dear  brother  John  the  whole  of  the  propertj'  given  to  me  bj-  my  late 
dear  aunt  Clara  Perkins,  consisting  of  the  manor  of  Bletchingley,  in  the 
county  of  Surrey,  and  the  Pcndell  Court  Mansion,  with  the  land  be- 
longing to  it,  on  the  condition  that  he  never  sells  it  out  of  the  familj'." 
Then  the  testatrix  gives  certain  property-  to  nephews  and  nieces,  nam- 
ing them,  and  other  property  to  her  "  dear  brothers  "  and  "  dear  sisters," 
who  are  evidently  treated  by  her  as  members  of  her  family-  I  have  no 
doubt  the  family  in  question  means  her  blood  relations.  Looking  at 
the  will,  I  have  no  doubt  that  there  is  a  condition  annexed  to  the  gift 
in  fee,  and  that,  under  the  word  "  propertj',"  the  vendor  will  get  the 
fee  of  the  freehold  manor  in  question,  and  mansion-house  and  lands, 
on  the  condition  that  he  never  sells  it  away  from  his  blood  relations. 

First  of  all,  it  is  to  be  observed  that  the  condition,  good  or  bad,  is 
confined  within  legal  limits  ;  it  is  applicable  merely  to  the  devisee  him- 
self, and  therefore  is  not  void  on  any  ground  of  remoteness.  It  has 
been  suggested,  however,  that  it  is  void  as  being  repugnant  to  the 
quality  of  the  estate,  that  is  to  say,  that  you  cannot  restrict  the  right  of 
an  owner  in  fee  of  alienating  in  anj*  way  in  which  he  maj'  think  fit.  If 
that  were  the  law,  the  condition  would  be  plainly  void.  But,  with  the 
exception  of  one  authority,  a  case  decided  by  my  immediate  predeces- 
sor, I  am  not  aware  that  the  law  has  ever  been  laid  down  in  that  way. 

The  law  on  the  subject  is  very  old,  and  I  do  not  think  it  can  be 
better  stated  than  it  is  in  Coke  upon  Littleton,  in  Sheppard's  Touch- 
stone, and  other  books  of  that  kind,  which  treat  it  in  the  same  waj*. 
Littleton  says,  page  222  a :  "  If  a  feoffment  be  made  upon  this  condi- 
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tion,  that  the  feoflfee  shall  not  alien  the  land  to  anj',  this  condition  is 
void,  because  when  a  man  is  enfeoffed  of  lands  or  tenements  he  hath 
power  to  alien  them  to  an}-  person  by  the  law.     For  if  such  a  condition  . 
should  be  good,  then  the  condition  should  oust  him  of  all  the  power 
which  the  law  gives  him,  which  should  be  against  reason,  and  therefore 
such  a  condition  is  void."     Then  he  says,  page  223  a :  "  But  if  the  con- 
dition be  such  that  the  feoffee  shall  not  alien  to  such  a  one,  naming  his 
name,  or  to  any  of  his  heirs  or  of  the  issues  of  such  a  one,  or  the  like, 
which  conditions  do  not  take  away  all  power  of  alienation  from  the 
feoffee,  then  sucli  condition  is  good."     So  that,  according  to  Littleton,/ 
the  test  is,  does  it  take  away  ^power  of  alienation?     I  think  it  is  fairl 
to  make  one  remark,  which  is  made  in  the  case  of  Muschamp  v.  JBluet, 
Bridgm.   137,  cited  in  Jarman  on  Wills  (3d  ed.  vol.  ii.  p.  17),   and 
adopted  by  Lord  Romilly  in  the  case  I  am  going  to  refer  to,  of  Attwater 
v.  Attwater,  18  Beav.  330,  that  it  must  not,   in  fact,   take  away  all 
power,  because,  if  ^-ou  say  that  he  shall  not  alien  except  to  A.  B..  who 
you  know  will  not  or  cannot  purchase,  that  would  be  in  effect  restrain- 
ing him  from  all  alienation,  and,  as  is  verj'  well  said  in  many  cases. 
and  is  said  in  a  passage  in  Coke  to  which  I  am  about  to  refer,  you 
cannot  do  that  indirectly  which  you  can  not  do  directly.     I  had  occasion" 
to   refer,  in  the  case  of  Jacobs  v.  Brett,  L.  R.   20   Eq.  1,  9,  to  a 
practice  which  was  said  to  prevail  in  the  Court  of  Common  Pleas,  and 
where  I  said  it  never  could  have  been  considered  by  that  court  as  being 
intended  as  the  infringement  of  so  salutarj-  a  rule.     The  condition, 
therefore,  whatever  it  may  be,  must  not  reallj'  take  awaj-  all  power, 
either  by  express  words  or  b}'  the  indirect  effect  of  the  frame  of  the 
condition.     That  is  the  effect  of  the  rule  as  laid  down  by  Littleton. 
Then  Coke  says,  page  223  b :  "If  a  feoffment  in  fee  be  made  upon 
condition  that  the  feoffee  shall  not  enfeoff  j^.  or  any  of  his  heirs,  or 
issues,  &c.|  this  is  good,  for  he  doth  not  restrain  the  feoffee  of  all  his 
power :  the  reason  here  jielded  bj'  our  author  is  worth}'  of  observation. 
And  in  this  case,  if  the  feoffee  enfeoff  J.  N.  of  intent  and  purpose  tliat 
he  shall  enfeoff  J.  S.,  some  hold  that  this  is  a  breach  of  the  condition, 
for  quando  aliquid  prohibetur  fieri,  ex  directo  prohibetur  et  per  obli- 
quum."     That  was  Coke's  notion ;  and  I  hope  it  has  not  altogether 
departed  from  our  courts.     Then  he  says:  "If  a  feoffment  be  made 
upon  condition  that  the  feoffee  shall  not  alien  in  mortmain,  this  is  good, 
because  such  alienation  is  prohibited  by  law,  and  regularly  whatsoever 
is  prohibited  by  the  law  may  be  prohibited  by  condition,  be  it  malum 
prohibitum  or  malum  in  se,"  and  there  he  stops. 

So  that,  according  to  the  old  books,  Sheppard's  Touchstone  being  to 
the  same  effect,  the  test  is  whether  the  condition  takes  away  the  whole 
power  of  alienation  substantially :  it  is  a  question  of  substance,  and  not 
of  mere  form. 

Now,  you  may  restrict  alienation  in  many  ways.  You  may  restrict 
alienation  by  prohibiting  a  particular  class  of  alienation,  or  j'ou  may 
restrict  alienation  by  prohibiting  it  to  a  particular  class  of  individuals, 
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or  j'ou  may  restrict  alienation  by  restricting  it  to  a  particular  time.  In 
all  tliose  ways  you  may  limit  it,  and  it  appears  to  me  that  in  two  ways, 
at  all  events,  tliis  condition  is  limited.  First,  it  is  limited  as  to  the 
mode  of  alienation,  because  the  only  prohibition  is  against  selling. 
There  are  various  modes  of  alienation  besides  sale  ;  a  person  may  lease, 
or  he  may  mortgage,  or  he  may  settle ;  therefore  it  is  a  mere  limited 
restriction  on  alienation  in  that  way.  Then,  again,  it  is  limited  as 
regards  class ;  he  is  never  to  sell  it  out  of  the  family,  but  he  may  sell  it 
to  any  one  member  of  the  family.  It  is  not,  therefore,  limited  in  the 
sense  of  there  being  only  one  person  to  buy  ;  the  will  shows  there  were 
a  great  many  members  of  the  family  when  she  made  her  will ;  a  great 
manj-  are  named  in  it ;  therefore  you  have  a  class,  which  probably  was 
large,  and  was  certainly  not  small.  Then  it  is  not,  strictly'  speaking, 
limited  as  to  time,  except  in  this  way,  that  it  is  limited  to  the  life  of 
fhe  first  tenant  in  tail ;  of  course,  if  unlimited  as  to  time,  it  would  be 
oid  for  remoteness  under  another  rule.  So  that  this  is  strictly'  a 
limited  restraint  on  alienation ;  and  unless  Coke  upon  Littleton  has 
been  overruled  or  is  not  good  law,  this  is  a  good  condition. 

It  is  said  that  the  very  point  occurred  in  Doe  v.  Pearson,  6  East,  1 73, 
and  Attwater  v.  Attwater,  18  Beav.  330,  and  it  appears  to  me  that  the 
point  did  occur  in  both  those  cases.  In  Doe  v.  Pearson  the  gift  was  a 
gift  in  fee  upon  this  special  proviso  and  condition,  "that  in  case  my 
said  daughters  Ann  and  Hannah  CoUett,  or  either  of  them,  shall  have 
no  lawful  issue,  that  then  and  in  such  case,  they  and  she  having  no 
lawful  issue  as  aforesaid  shall  have  «o  power  to  dispose  of  her  share  in 
the  said  estates  so  above  given  to  them,  except  to  her  sister  or  sisters, 
or  to  their  children."  Now,  it  is  to  be  observed  that  the  number  of 
alienees  possible  in  that  case  was  smaller  than  the  number  in  this  case  : 
there  it  was  limited  to  "  her  sister  or  sisters,  or  ^fieir  children."  Here 
it  is  "  family,"  ■which  is  a  larger  term.  In  the  next  place,  here  it  is 
"sell"  onlj-,  there  it  was  "dispose,"  which  is  probably  the  largest 
term  known  to  the  law.  So  'that  the  power  of  alienation  was  verj- 
much  more  restricted  in  Doe  v.  Pearson  than  it  is  in  the  case  before 
me.  But  the  full  court  there  heldf  after  a  very  long  and  elaborate  ar- 
gument. Lord  Ellenborough  giving  judgment  and  going  into  the  authori- 
ties very  carefully,  that  the  condition  was  good ;  and  he  saj's,  6  East, 
180:  "As  to  the  first,  we  think  the  condition  is  good;  for,  according 
to  the  case  of  Daniel  v.  Vbley,  Sir  W.  Jones,  137  ;  Latch,  9,  39,  134  ; 
though  the  judges  did  not  agree  as  to  the  effect  of  a  devise,"  and  so 
forth,  "j'etinthat  case  it  was  not  doubted  but  that  she  might  have 
had  given  her  a  fee  simple  conditional  to  convey  it  to  any  of  the  sons 
of  the  devisor ;  and  if  she  did  not,  that  the  lieir  might  enter  for  the 
condition  broken."  Now  that  is  a  stronger  ease  still ;  because,  as  Lord 
Ellenborough  and  the  other  judges  of  the  Queen's  Bench  read  Daniel 
V.  Vbley,  all  the  judges  agreed,  in  the  time  of  Sir  W.  Jones,  that  it  was 
good  to  give  a  woman  a  fee  simple  with  a  condition  to  convey  it  to  one 
of  the  sons  of  the  devisor ;  that  is,  she  could  not  convey  it  to  anybody 
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else;  it  was  limited.  There  Mr.  Justice  Doderidge  said,  Latch,  41, 
"  He  conceived  she  had  the  fee,  with  condition,  that  if  she  did  alien,  that 
then  she  should  alien  to  one  of  the  children,"  which  is  a  very  limited 
class ;  and  he  finally  concluded  by  saying  that  "  her  estate  was  a  fee 
with  a  liberty  to  alienate  it  if  she  wbuld,  but  with  a  condition  that  if 
she  did  alienate,  then  she  should  alienate  to  one  of  her  sons."  So  that 
the  case  of  Daniel  v.  Vbley  is  also  stronger  than  the  present.  In  the 
first  place,  it  was  a  prohibition,  not  merely  against  selling,  but  against 
all  alienation  •,  and  in  the  next  place,  the  class  was  limited  to  one  of 
the  sons  of  the  devisor ;  but  yet  the  judges  gave  an  opinion  that  it 
would  be  good,  and  following  that  old  authoritj'.  Lord  Ellenborough 
and  the  judges  of  the  Queen's  Bench,  in  Doe  v.  Pearson,  in  the  j'car 
1805,  held  that  the  condition  was  valid. 

That  being  the  state  of  the  law,  the  matter  came  before  m}-  prede- 
cessor, in  Attwater  v.  Attwater,  in  the  year  1853,  which  I  need  not  say 
is  rather  a  modern  time  to  alter  the  law  of  real  propertj-.  The  words 
there  were  :  "  Item,  I  bequeath  to  G.  T.  Attwater,  junior,  eldest  son  of 
my  niece,  the  family  estate  at  Charlton,  Wiltshire,  to  become  his  prop- 
ert}-  on  attaining  the  age  of  twenty-five  j'ears,  with  an  injunction  never 
to  sell  it  out  of  the  family  ;  but  if  sold  at  all,  it  must  be  to  one  of  his 
brothers  hereafter  named."  There,  therefore,  was  something  more  than 
not  selling  it  out  of  the  familj'.  The  "  family-  "  was  restricted  by  the 
following  words:  "to  one  of  his  brothers."  There  was  a  definition 
given  of  the  family  there,  —  it  meant  his  brothers  ;  but  if  those  words 
were  held  to  mean  a  condition,  upon  which  I  will  say  a  word  presently, 
then  one  would  have  thought  the  rule  of  Doe  v.  Pearson  would  a[)ply. 
I  cannot  see  that  there  is  much  distinction  between  "  sister  or  sisters 
and  their  children  "  and  "  brother  or  brothers  ;  "  and  more  particularly, 
bearing  in  mind  that  here  it  was  only  to  "  sell,"  and  there  it  was  to 
"  dispose."  The  case  of  Doe  v.  Pearson  and  a  great  many  others 
were  cited,  and  the  Master  of  the  Rolls  gave  a  judgment  in  these 
words,  18  Beav.  336  :  "  The  next  question  which  arises  on  this  devise 
is,  whether  the  restraint  on  alienation  be  valid  or  not.  It  is  plain,  in 
the  first  place,  that  the  true  construction  of  this  clause  cannot  be  to 
give  a  right  of  pre-emption  to  the  brothers  of  G.  T.  Attwater,  and  that 
if  thej'  do  not  purchase,  the  devisee  may  claim  whensoever  he  pleases. 
The  meaning  is,  I  think,  plain,  that  the  testator  intended  to  impose 
this  fetter,  that  if  the  bi'other  will  not  buy,  the  devisee  was  not  to  be 
at  liberty  to  sell  the  property  to  any  one."  (The  words  are  "  to  one  of 
his  brothers.")  "  The  question  is  whether  such  a  condition  is  a  valid 
one?  Notwithstanding  the  case  of  Doe  v.  Pearson,  this  appears  to  me 
to  be  a  condition  repugnant  to  the  quality  of  the  estate  given."  He 
does  not  attempt  to  say  that  Doe  v.  Pearson  is  not  law,  but  he  says, 
notwithstanding  it.  Therefore,  as  I  consider,  he  means  to  distinguish 
it.  "  It  is  obvious,  that  if  the  introduction  of  one  person's  name,  as 
the  only  person  to  whom  the  property  may  be  sold,  renders  such  a 
proviso  valid,  a  restraint  on  alienation  may  be  created,  as  complete 
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and  perfect  as  if  no  person  whatever  was  named ;  inasmuch  as  the 
name  of  a  person  who  alone  is  permitted  to  purchase  might  be  so 
selected,  as  to  render  it  reasonably  certain  that  he  would  not  buy  the 
property,  and  that  the  property  could  not  be  aliened  at  all."  If  that 
were  so,  I  should  altogether  agree  with  that  part  of  the  judgment. 
Then  he  goes  on:  "It  appears  to  me,  also,  that  this  is  the  true  con- 
struction of  the  words  used  b}'  the  testator;  it  is,  in  truth,  an  injunc- 
tion never  to  sell  the  hereditaments  devised  at  all.  The  words  '  out 
of  the  family '  are  merely  descriptive  of  the  effect  of  the  sale,  and  not  of 
the  person  to  whom  it  might  be  sold,  as  is  shown  bj'  the  two  last 
clauses  of  a  similar  character,  relating  to  the  devises  to  William  and 
Edward  Attwater,  which,  in  referring  to  this  clause,  state  that  the 
property  is  not  to  be  sold  out  of  the  family,  as  before  specified.  It  is 
not,  in  my  opinion,  desirable  to  impose  fresh  fetters  on  the  enjoyment 
of  property  ;  and  it  appears  to  me  that  this  proviso  is  distinctly  at  vari- 
ance with  the  rules  laid  down  bj'  Lord  Coke,  Co.  Lit.  223  a,  and  which 
l\ave  always  been  considered  and  treated  as  good  law.  I  am  of  opinion, 
therefore,  that  this  clause  is  merely  inoperative." 

Now,  taking  that  altogether,  seeing  that  he  has  no  quarrel  with  Doe 
V.  Pearson,  seeing  that  he  takes  it  that  Coke's  assertion  is  good  law, 
the  key  to  that  judgment  must  be  found  in  the  latter  observations, 
where  he  says :  "  It  appears  to  me,  also,  that  this  is  the  true  construc- 
tion of  the  words  used  by  the  testator ;  it  is,  in  truth,  an  injunction 
never  to  sell  the  hereditaments  devised  at  all.  The  words  '  out  of.  the 
family '  are  merely  descriptive  of  the  effect  of  the  sale  ;  "  and,  so  read, 
it  does  not  conflict  with  the  older  authorities  to  which  I  have  had  occa- 
sion to  refer.  I  must  consider  that  case,  recognizing,  as  it  does,  those 
older  authorities  as  being  good  law,  to  have  proceeded  on  the  particular 
wording  of  that  will,  and  more  especially  on  the  latter  clause.  I  do 
not  say  that  the  clause  does  have  the  same  effect  on  my  mind  that  it 
had  upon  the  mind  of  my  predecessor ;  but  still  it  is  useless  to  criticise 
a  question  of  construction  when  j'ou  come  to  the  conclusion  that  the 
judge  is  intending  not  to  lay  down  a  new  rule  of  law,  but  is  simply 
construing  the  particular  instrument  before  him. 

j  Therefore  I  consider  that  the  case  of  Attwater  v.  Attwater  does  not 
I  affect  the  law  of  the  case,  and  that  this  being  a  limited  restriction  upon 
I  alienation,  the  condition  is  good. 
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IN  RE  KOSHER. 

Chancery  Division.     1884. 
[Ileported  26  Ch.  D.  801.] 

Special  case. 

J.  B.  Rosher,  by  his  will,  dated  the  26th  of  November,  1872,  devised 
as  follows :  — 

"I  devise  all  my  manor,  commonlj' called  Trewj'n  Manor,  and  all 
other  m}'  real  estate,  unto  my  said  son  Jeremiah  Lilburn  Rosher,  his 
heirs,  executors,  administrators,  and  assigns,  according  to  the  tenure 
thereof  respectively.  Provided  always,  and  I  hereby  declare  that  if  my 
said  son,  or  his  heirs  or  devisees,  or  any  person  claiming  through  or 
under  him  or  them,  shall  desire  to  sell  my  manor  and  estate  of  Tiewyn, 
and  other  my  estates  in  the  counties  of  Monmouth  and  Hereford,  or  any 
part  or  parts  thereof,  in  the  lifetime  of  my  wife,  she  shall  have  the 
option  to  purchase  the  same  at  the  price  of  £3000  for  the  whole,  and  at 
a  proportionate  price  for  any  part  or  parts  thereof,  and  the  same  shall 
accordingly  be  first  offered  to  her  at  such  price  or  proportionate  price 
or  prices.  And  I  also  declare  that  if  my  said  son,  his  heirs  or  devisees, 
or  any  person  claiming  through  or  under  him  or  them,  shall  during  the 
life  of  my  said  wife  desire  to  let  Trewyn  House,  garden,  buildings,  land, 
and  premises,  or  any  part  or  parts  thereof,  now  in  my  occupation,  for  a 
longer  period  than  thi'ee  years  at  any  one  time,  she  shall  have  the  option 
of  renting  the  whole  of  the  lastly  described  premises  for  anj-  period  ex- 
ceeding three  years  as  she  shall  desire,  at  the  yearly  rent  of  £25,  and 
the  same  shall  be  first  offered  to  her  accordingly ;  and  that  if  my  said  son, 
his  heirs  or  devisees,  or  any  person  claiming  through  or  under  him  or 
them,  shall  during  the  life  of  my  said  wife  desire  to  let  Lower  Trewyn, 
or  any  part  or  parts  thereof,  for  a  longer  period  than  seven  years  at  any 
one  time,  she  shall  have  the  option  of  renting  the  whole  of  the  said 
Lower  Trewyn  for  any  period  exceeding  seven  years  as  she  shall  desire, 
at  the  yearly  rent  of  £35,  and  the  same  shall  be  first  offered  to  her 
accordingly." 

The  testator  died  on  the  26th  of  November,  1874.    This  action  was 
brought  by  the  widow  against  the  son.    The  special  case  was  stated  by ' 
consent  for  the  opinion  of  the  court,  pursuant  to  Order  xxxiv,  of  the 
Rules  of  Court  of  1875. 

The  case  stated  that  the  real  selling  value  of  the  manor  and  estate  of 
Trewyn,  and  other  the  estates  of  the  testator  in  the  counties  of  Mon- 
mouth and  Hereford,  was,  at  the  date  of  the  will  and  at  the  time  of  the 
testator's  death,  £15,000  and  upwards ;  that  the  real  letting  value  of 
Trewyn  House,  garden,  buildings,  land,  and  premises,  was,  at  the  date 
of  the  will  and  at  the  time  of  the  testator's  death,  £100  and  upwards  per 
annum ;  and  that  the  real  letting  value  of  Lower  Trewyn  was  at  the 
vol,.  VI.  —  5 
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date  of  the  will  and  at  the  time  of  the  testator's  death  £100  and  upwards 
per  annum. 

The  questions  for  the  opinion  of  the  court  were  :  — 

(1)  Whether  or  not,  according  to  the  true  construction  of  the  will, 
the  son  was  entitled  to  sell  or  to  mortgage  or  charge  respectively'  the 
estates  devised  to  him  bj'  the  will,  or  any  part  thereof,  without  first 
offering  to  the  widow  the  option  to  purchase  the  preniises  so  intended  to 
be  sold  or  to  be  mortgaged  or  charged  at  the  price  named  in  the  will, 
or  at  a  proportionate  price,  according  to  the  quantitj-  dealt  with,  as  the 
case  might  be,  or  whether  the  provisions  and  directions  contained  in  the 
will  in  reference  to  the  option  of  purchase  were  null  and  void  ? 

(3)  Whether  or  not,  according  to  the  true  construction  of  the  will, 
the  son  was  entitled  to  let  the  premises  called  Trewyn  House,  or  any 
part  thereof,  for  a  longer  term  than  three  years,  or  the  premises  called 
Lower  Trewyn,  or  anj'  j)art  thereof,  for  a  longer  period  than  seven  years, 
without  first  offering  to  the  widow  the  oi^tion  of  renting  the  same  respec- 
tively as  directed  hj  the  will  at  the  respective  rents  named  therein,  or 
whether  the  provisions  and  directions  in  the  will  contained  in  reference 
to  the  letting  of  the  said  premises  or  either  of  them  were  void  and  of  no 
effect? 

Barber,  Q.  C,  and  Dauney,  for  the  widow. 

Cookson,  Q.  C,  Goddard  H.  Orpen,  and  A.  B.  Wcdford,  for  the 
son. 

Peakson,  J.,  after  stating  the  facts,  continued :  — 

The  question  I  have  to  decide  is  whether,  there  being  an  absolute 
devise  in  fee  simple  to  the  son,  the  conditions  annexed  to  it  are  valid. 
I  will  deal  first  with  the  condition  which  relates  to  selling,  and  it  will,  I 
hope,  shorten  the  observations  which  I  have  to  make  if  I  first  state  the 
manner  in  which  I  interpret  this  condition. 

The  restriction  upon  selling  is  this,  that  if  the  son,  or  any  person 
claiming  through  or  under  him,  is  minded  to  sell  during  the  lifetime  of 
the  testator's  widow,  the  estate  intended  to  be  sold,  whether  it  is  the 
whole  or  only  part  of  the  devised  estates,  must  be  oflTered  to  the  widow 
at  the  price  of.  £3000  for  the  whole,  or  at  a  proportionate  price  for  a 
pai-t.  It  is  agreed  that  the  value  of  the  whole  estate  at  the  death  of  the 
testator  was  £15,000.  It  is,  therefore,  in  effect  a  condition  that,  if  the 
son  desires  to  sell,  he  shall  offer  the  estates  to  the  widow,  and  that  she 
is  to  be  at  liberty  to  buy  them  at  one-fifth  of  their  value.  I  consider 
that  (and  I  mean  to  decide  the  case  upon  that  conclusion)  as  an  absolute 
restraint  against  sale  during  the  life  of  the  widow.  I  mean  to  treat  it 
as  if  it  had  been,  "  during  the  life  of  the  widow  you  shall  not  sell,"  be- 
cause to  compel  him,  if  he  does  sell,  to  sell  at  one-fifth  of  the  value,  and 
to  throw  awaj'  four-fifths  of  the  value  of  the  estate  is,  to  my  mind,  equi- 
valent to  a  restraint  upon  selling  at  all.  And  I  think  there  is  authority 
for  that  conclusion,  for  in  Bragg  and  Tanner's  Case,  19  Jae.  1 ;  Shep- 
pard's  Touchstone,  7th  Ed.  vol.  i.  p.  130,  it  was  held  by  Justices  Dod- 
ridge  and  Chamberlain,  that  if  a  feoffment  be  on  condition  that  if  the 
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feoffee  alien  he  shall  pa}'  £10  to  the  feoffbr,  this  is  a  good  condition  ; 
but  the  Chief  Justice  and  Haughton,  J.,  held  the  contrary,  for  then  this 
shall  be  a  circumvention  of  the  law.  And  in  Billing  v.  Welch,  I.  R.  C 
C.  L.  88,  that  case  is  thus  referred  to  in  the  judgment  of  the  Court  of 
Queen's  Bench,  delivered  by  Mr.  Justice  O'Brien,  I.  R.  6  C.  L.  101. 
"  The  author  (Sheppard)  then  refers  to  a  case  in  which  Dodridge  and 
Chamberlain,  JJ.,  held,  that  if  a  feoffment  be  on  condition  that  if  the 
feoffiee  alien  he  shall  paj'  £10  to  the  feoffor,  the  condition  would  be  good ; 
but  in  which  case  the  Chief  Justice  and  Haughton,  J.,  held  the  contrarj-, 
on  the  ground  that  this  would  be  a  '  circumvention  of  the  law.'  In  our 
opinion,  the  ruling  of  the  Chief  Justice  and  Haughton,  J.,  was  the  cor- 
rect one.  If  a  covenant  be  held  good  which,  in  the  event  of  a  grantee 
in  fee  simple  aliening  the  land,  merely  imposes  a  fine  upon  him  (or  an 
additional  rent  on  the  lands,  as  in  the  case  before  us)  the  general  rule 
might  be  evaded  and  the  principles  of  it  violated  by  fixing  such  an 
amount  of  fine  or  additional  rent  as  would  effectually  prohibit  the  alien- 
ation, which  would  clearly  be  a  '  circumvention  of  the  law.' "  To  my 
mind,  to  compel  the  son  in  the  present  case,  if  he  chose  to  sell,  to  sell 
at  one-fifth  of  the  value  of  the  estate,  is  really  a  prohibition  of  alien- 
ation during  the  widow's  lifetime.  The  question,  then,  which  I  have  to 
determine  is  this,  is  it  or  is  it  not  the  law  that  to  a  devise  in  fee  simple 
you  may  annex  a  condition  that  during  a  limited  period  the  devisee  shall 
not  sell  at  all? 

Now,  in  order  to  determine  this  question  we  must  go  back  to  that 
-  which  is  to  a  great  extent  the  fountain-head  of  the  English  law,  I  mean 
Coke  upon  Littleton.  There  it  is  said  (Co.  Lit.  sec.  360)  :  "  Also  if  a 
feoffment  be  made  upon  this  condition,  that  the  feoffee  shall  not  alien 
the  land  to  any,  this  condition  is  void  ;  because  when  a  man  is  enfeoffed 
of  lands  or  tenements  {pur  ceo  que  quant  home  est  enfeoffe  de  terres  ou 
tenements)  he  hath  power  to  alien  them  to  any  person  bj-  the  law.  For 
if  such  a  condition  should  be  good,  then  the  condition  should  oust  him 
of  all  the  power  which  the  law  gives  him,  which  should  be  against 
reason ;  and  therefore  such  a  condition  is  void."  And  Mr.  Charles 
Butler,  in  a  note  to  sect.  362,  says  :  "  A  power  of  suffering  a  common 
recover}',  and  of  levying  a  fine  within  the  Statutes  of  4  Hen.  7,  and  32 
Hen.  8,  is  so  inseparably  inherent  to  the  estate  of  a  tenant-in-tail,  that 
any  condition  or  proviso  restraining  or  prohibiting  it,  is  held  to  be  repug- 
nant to  the  nature  of  the  estate,  and  therefore  void.  But  it  does  not 
vitiate  the  grant  of  the  estate  tail  to  which  it  is  annexed ;  because  (to 
use  an  expression  of  Lord  Hobart)  a  condition  annexed  to  an  estate 
given  is  a  divided  clause  from  the  grant,  and  therefore  cannot  frustrate 
the  grant  preceding  it,  neither  in  anything  expressed,  nor  in  anything 
implied,  which  is,  of  its  nature,  incident  to  and  inseparable  from  the 
thing  granted."  I  conceive,  therefore,  that  Mr.  Charles  Butler,  on  the 
same  ground,  must  have  said  that  the  power  of  sale  is  a  thing  incident 
to  and  inseparable  from  an  estate  in  fee  simple,  and  that  a  condition 
against  selling  annexed  to  such  an  estate  is  absolutely  void.     But  I 
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think  Lord  Coke's  observations  in  Mary  Partington's  Case,  10  Rep.  36  a> 
38  b,  make  tiie  matter  still  plainer.  He  says:  "And  it  was  well 
observed  in  this  case.  That  to  an  estate  tail  there  are  three  manner  of 
incidents  ;  some  b^-  the  common  law,  others  by  Act  of  Parliament,  and 
some  by  custom.  B3-  the  common  law  such  as  are  not  restrained  bj'  the 
Statute  and  cannot  be  restrained  bj'  any  condition,  as  dower  and  tenancy 
by  the  curtesy  after  issue,  are  incident  to  an  estate  tail,  and  cannot  be 
restrained  by  condition.  Also  the  estate  of  him,  and  of  tenant  in  tail 
after  possibility,  are  dispunishable  of  waste,  so  a  collateral  warranty  is 
a  bar  to  an  estate  tail,  and  a  common  recovery  also,  and  none  of  these 
can  be  restrained  by  any  condition  or  limitation.  By  Statute  law,  as  to 
make  leases  by  the  Statute  of  32  Hen.  8,  c.  28,  and  to  levj'a  fine  by  the 
Statute  of  4  Hen.  7,  c.  24,  and  32  Hen.  8,  c.  36,  to  bar  issues,  and  none 
of  these  which  are  incidents  to  his  estate  by  Act  of  Parliament  may  be 
restrained  by  condition  :  for  when  a  man  makes  a  gift  in  tail,  he  tacite 
gives  these  incidents  to  it ;  and  therefore  to  restrain  them  by  condition 
or  limitation  would  be  repugnant.  For  suppose  that  a  man  makes  a  gift 
in  tail,  and  further  grants  that  he  may  make  leases  for  j'ears  or  lives 
according  to  the  said  Act ;  or  to  levy  a  fine  with  proclamations  according 
to  the  Acts  in  such  case  to  bar  his  issues  ;  provided  alwaj-s  that  he  shall 
not  make  leases  or  levy  a  fine  ;  none  will  deny  but  such  proviso  would 
be  repugnant ;  and  by  consequence  in  the  other  case,  when  such  inci- 
dents are  tacitly  implied  ;  for  expressio  eorum  quoB  tacite  insunt  nihil 
operatur."  And  so  in  the  case  of  a  devise  in  fee  simple,  if  I  may  trans- 
late it  adapting  this  illustration  of  Lord  Coke's,  "1  devise  Black  Acre 
to  A.  and  his  heirs,  in  fee  simple,  and  I  give  him  power  to  mortgage, 
lease,  or  sell  the  estate,  or  any  part  or  parts  thereof,  from  time  to  time, 
and  at  all  times  or  at  any  time,  in  anj'  market,  to  any  person  or  persons, 
upon  such  conditions  or  terms  as  he  shall  from  time  to  time  in  his  own 
absolute  will  and  pleasure  determine.  Provided  always,  that  he  shall 
not  sell  either  during  his  own  life  or  during  the  life  of  B."  I  think,  when 
j'ou  write  out  the  devise  in  full  in  that  waj',  every  one  would  say  that 
the  condition  is  repugnant  to  the  grant  which  has  been  previously  made,  < 
and,  of  course,  if  the  matter  had  stopped  there,  there  would  have  been 
no  difficulty  whatever  in  this  case.  The  question  to  be  determined  would 
have  been  simply  whether  the  condition  was  in  whole  or  in  part  repug- 
nant to  the  gift  to  which  it  was  annexed,  and  if  so,  it  would  necessarily 
be  void. 

But  it  is  impossible  to  shut  one's  eyes  to  the  fact  that  some  exceptions 
at  all  events  have  been  made  to  this  general  law.  The  general  law  seems 
to  me  to  stand  upon  principles  about  which  there  can  be  no  doubt,  and 
which  are  easily  intelligible.  But  in  the  very  next  section  of  Littleton, 
sect.  361,  there  is  this :  "  But  if  the  condition  be  such,  that  the  feoffee 
shall  not  alien  to  such  an  one,  naming  his  name,  or  to  any  of  his  heirs, 
or  of  the  issues  of  such  an  one,  &c.,  or  the  like,  which  conditions  do 
not  take  awaj-  aU  power  of  alienation  from  the  feoffee,  &c.,  then  such 
condition  is  good."    I  confess  I  am  absolutely  at  a  loss  to  understand 
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how  that  exception  arose,  because  it  is  plainlj'  just  as  much  repugnant 
to  the  gift  as  any  other  condition  would  be,  for  the  implied  power  given 
to  alien  to  any  person  or  persons  he  pleases  includes  a  liberty  to  alien 
to  J.  S.,  if  he  chooses  to  do  so.  It  seems  to  me  that,  unintentionally 
and  unwittingly,  another  principle  has  been  applied  here  (forgetting 
entirely  that  the  qnestion  whether  a  condition  was  good  or  bad  should 
be  determined  by  its  repugnancy  to  the  prior  gift),  and  that  the  ques- 
tion of  policy  has  been  allowed  to  intervene,  omitting  altogether  all 
considerations  of  repugnancy.  Just  as  a  general  restraint  of  marriage 
was  always  held  to  be  bad,  but  a  restraint  of  marriage  to  one  particular 
individual  was  held  to  be  good,  so,  in  the  same  way,  although  a  re- 
straint of  alienation  in  general  was  decided  to  be  bad,  it  seems  to  have 
been  thought  that  a  restraint  of  alienation  to  one  individual  or  his  issue 
was  not  bad.  I  confess  I  wish  that  the  law  had  been  allowed  to  stand 
on  the  simple  question  of  repugnancy,  because  then  there  would  have 
been  no  uncertainty  and  no  confusion.  In  Muschamp  v.  £luet,  Sir  J. 
Bridg.  132,  an  attempt  was  made  to  introduce  a  converse  condition, 
that  is,  a  condition  that  the  devisee  should  alien  onlj'  to  one  individual 
named,  and  that  was  held  to  be  bad.  But  it  is  impossible  not  to  see 
that,  although  that  was  held  to  be  bad,  the  principle  of  the  decision  has 
certainly  been  departed  from  in  later  times  ;  I  refer  to  those  cases  which 
led  up  to  In  re  Macleay,  Law  Rep.  20  Eq.  186,  before  Sir  George 
Jessel,  M.  R.  There  are  two  older  cases,  viz.,  Danidy.  Ubley,  Sir  W. 
Jones,  137,  and  Doe  v.  Pearson,  6  East,  173.  Those  cases  were  fol- 
lowed by  Attwater  v.  Attwater,  18  Beav.  330,  before  Lord  Romillj',  M.  R., 
and,  finally,  by  In  re  Macleay,  upon  which  I  shall  have  to  make  some 
observations.  They  do  not  actuall3'  meet  the  present  case,  because 
they  were  not  cases  of  restraint  of  alienation  for  a  limited  time  as  this 
is,  but  of  restraint  of  alienation  except  to  a  particular  class  of  persons, 
and  the  question  was  whether  the  condition  was  within  the  rule  as 
being  repugnant  to  the  gift.  In  Daniel  v.  IJbley  the  devise  was,  "I 
give  and  bequeath  to  Agnes,  my  wife,  my  house,  &c.,  to  dispose  at  her 
will  and  pleasure,  and  to  give  to  such  of  mj'  sons  she  thinks  best."  It 
appears  that  Jones,  J.,  thought  that  the  wife  had  an  estate  for  life,  with 
power  to  dispose  of  it  at  her  pleasure  during  her  life,  and  a  power  to 
give  the  reversion  to  any  one  of  the  sons  of  the  devisor.  If  that  is 
really  a  correct  translation  of  the  devise,  —  that  the  widow  took  merel3' 
an  estate  for  life,  with  a  power  to  appoint  the  estate  in  reversion  to  any 
of  the  sons,  I  need  not  say  that  Daniel  v.  Viley  would  not  touch  the 
present  question  at  all,  and  I  cannot  help  thinking  that,  if  Daniel  v. 
Vbley  were  to  be  decided  at  the  present  day,  the  opinion  which  was 
expressed  by  Mr.  Justice  Jones  would  be  held  to  be  substantially  right. 
But  it  is  impossible  to  ignore  the  fact  that  different  judges  have  taken 
different  views. 

I  will  now  re.id  from  the  judgment  of  Sir  G.  Jessel,  M.  R.,  in  In  re 
Macleay,  Law  Rep.  20  Eq.  186,  190,  because  it  is  sufficient  for  me  to 
refer  to  what  he  there  quotes  from  these  cases.     He  cites  Lord  Ellen- 
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borough  in  Doe  v.  Pearson,  6  East,  173  ;  and  Lord  EUenborough  says, 
"  For,  according  to  the  case  of  Daniel  v.  Vbley,  though  the  judges  did 
not  agree  as  to  the  effect' of  the  devise,  j'ct  in  that  case  it  was  not 
doubted  but  that  she  might. have  had  given  her  a  fee  simple  conditional 
to  convey  it  to  any  of  the  sons  of  the  devisor ;  and,  if  she  did  not,  that 
the  heir  might  enter  for  the  condition  broken."  Now  that  is  a  stronger 
case  still,  because,  as  Lord  EUenborough  and  the  other  judges  of  the 
Queen's  Bench  read  Daniel  v.  Vbley,  all  the  judges  agreed  in  the  time 
of  Sir  W.  Jones  that  it  was  good  to  give  a  woman  a  fee  simple  with  a 
condition  to  convey  it  to  one  of  the  sons  of  the  devisor ;  that  is,  she 
could  not  cpnvey  it  to  anybody  else ;  it  was  limited.  The  Master  of 
the  EoUs  continues.  Law  Rep.  20  Eq.  191,  "There  Mr.  Justice  Dod- 
ridge,  Latch.  37,  said,  '  He  conceived  she  had  the  fee,  with  condition, 
and  if  she  did  alien,  that  then  she  should  alien  to  one  of  the  children,' 
which  is  a  very  limited  class ;  and  he  finally  concluded  by  saying  that 
'  her  estate  was  a  fee,  with  a  liberty'  to  alienate  it  if  she  would,  but  with  a 
condition  that  if  she  did  alienate,  then  she  should  alienate  to  one  of  her 
sons.'"  With  all  respect  to  the  memory  of  Mr.  Justice  Dodridge  I 
think  that  sentence  shows  that  the  two  parts  of  the  gift  are  about  as 
repugnant  as  could  well  be.  He  first  sa}-s  that  the  estate  was  in  fee, 
with  liberty  to  her  to  alienate  if  she  would,  and  then  follows,  "  but  with 
a  condition  that  if  she  did  alienate  then  she  should  alienate  to  one  of 
her  sons."  How  the  two  could  co-exist  I  honestly  say  I  cannot  under- 
stand. Then  Sir  G.  Jessel,  M.  E.,  saj-s,  Law  Eep.  20  Eq.  190,  "in 
Doe  V.  Pearson  the  gift  was  a  gift  in  fee  upon  this  special  proviso  and 
condition,  '  That  in  case  my  said  daughters  Ann  and  Hannah  Collett,  or 
either  of  them,  shall  have  no  lawful  issue,  that  then  and  in  such  case, 
they  and  she  having  no  lawful  issue  as  aforesaid  shall  have  no  power  to 
dispose  of  her  share  in  the  said  estates  so  above  given  to  them,  except 
to  her  sister  or  sisters,  or  to  their  children.'  Now  it  is  to  be  observed 
that  the  number  of  alienees  possible  in  that  case  was  smaller  than  the 
number  in  this  case ;  there  it  was  limited  to  '  her  sister  or  sisters,  or 
their  children.'  ...  So  that  the  case  of  Daniel  v.  Ubley  is  also  stronger 
than  the  present.  In  the  first  place,  it  was  a  prohibition,  not  merely 
against  selling,  but  against  all  alienation ;  and  in  the  next  place,  the 
class  was  limited  to  one  of  the  sons  of  the  devisor ;  but  j-et  the  judges 
gave  an  opinion  that  it  would  be  good,  and  following  that  old  authority, 
Lord  EUenborough  and  the  judges  of  the  Queen's  Bench,  in  Doe  v. 
Pearson.,  in  the  j'ear  1805,  held  that  the  condition  was  valid." 

I  ask  myself,  and  with  all  respect  I  hope  for  the  learned  judges  who 
decided  those  cases,  what  was  the  principle  upon  which  they  went,  and 
how  by  any  possibility  that  principle  is  to  be  applied  to  other  cases  in 
the  future  ?  In  Daniel  v.  Vbley  the  widow  was  to  alienate  to  one  of 
her  sons  ;  in  Doe  v.  Pearson  the  discretionary  power  of  alienation  was 
limited  "  to  her  sister  or  sisters,  or  their  children."  What  am  I  to  say  is 
the  principle?  Is  it  that  there  may  be  a  condition  that,  if  you  alienate, 
you  must  alienate  to  a  member  of  j-our  own  family,  or  that  you  must 
look  to  the  number  of  the  individuals  to  whom  the  alienation  is  per- 
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mitted,  or  when  there  are  a  number  of  individuals  (not  knowing  at 
the  present  moment  what  that  number  may  be) ,  am  I"  to  inquire  whether 
they  are  able,  or  likely  to  be  willing,  to  purchase  the  property  to  which 
the  condition  is  attached  ?  If  they  are  able  and  willing  to  purchase  the 
property,  am  I  to  say  that  the  condition  is  good,  and  if  from  their 
poverty  they  are  unable,  or  from  other  circumstances  are  unwilling,  am 
I  to  say  that  the  condition  is  bad?  It  seems  to  me  that  the  adoption  of 
any  such  rule  as  that  would  produce  the  greatest  uncertainly  and  con- 
fusion ;  in  fact  it  would  be  absolutely  impossible  for  any  judge  to  apply 
such  a  rule  to  any  case  which  might  come  before  him,  unless  the  facts 
of  the  case  were  absolutely  identical  with  those  of  some  previously 
decided  case. 

In  Attwater  v.  Attwater,  no  doubt,  Lord  Romilly  challenged  the  cor- 
rectness of  the  decision  in  Doe  v.  Pearson.  In  In  re  Macleay  Sir  G. 
Jessel,  M.K.,  thought  that,  as  Doe  v.  Pearson  was  decided  in  the  year 
1805,  it  was  too  late  to  go  contrary  to  it,  and,  having  in  In  re  Macleay 
a  devise  which  was  very  similar  to  that  in  Doe  v.  Pearson,  he  followed 
what  he  conceived  to  be  the  rule  in  Doe  v.  Pearson,  and  decided  that 
the  condition  in  In  re  Macleay  was  a  valid  condition.  If  there  were 
nothing  else  in  In  re  Macleay  I  do  not  think  I  need  have  discussed  it 
any  further,  because  the  condition  with  which  I  have  now  to  deal  is  not 
like  the  conditions  in  any  one  of  the  cases  to  which  I  have  referred. 
But,  no  doubt,  there  are  some  observations  of  the  Master  of  the  Rolls 
in  In  re  Macleay  which  were  verj'  strongly  and  ver3-  properly  relied 
upon  by  Mr.  Barber,  because  the  authority  of  Sir  G.  Jessel  is  very 
great.  I  cannot  possibly  ignore  those  observations,  and  I  feel  bound 
to  take  exception  to  them,  for  I  cannot  agree  with  the  propositions 
which  they  lay  down.  After  citing  those  sections  from  Littleton  to 
which  I  first  referred,  and  also  referring  to  Muschamp  v.  Dluet,  Sir  G. 
Jessel,  M.  E.,  says.  Law  Rep.  20  Eq.  189  :  "  So  that,  according  to  the 
old  books,  Sheppai'd's  Touchstone  being  to  the  same  effect,  the  test 
is  whether  the  condition  takes  awa^-  the  whole  power  of  alienation  sub- 
stantially :  it  is  a  question  of  substance  and  not  of  mere  form."  I  appre- 
hend that  the  meaning  of  the  word  "substantially"  is  this:  Does  it 
really  deprive  the  devisee  of  the  power  of  alienation,  or  does  it  only  so 
restrain  it  that  in  effect  he  still  has  the  power  of  alienation  ?  If  the 
latter  it  is  good.  The  Master  of  the  Rolls  continues :  "  Now,  you  may 
restrict  alienation  in  manj'  ways.  You  may  restrict  alienation  by  pror 
hibiting  a  particular  class  of  alienation,  or  j'ou  may  restrict  alienation 
by  prohibiting  it  to  a  particular  class  of  individuals,  or  you  may  restrict 
alienation  by  restricting  it  to  a  particular  time.  In  all  those  ways  you 
may  limit  it,  and  it  appears  to  me  that  in  two  waj's,  at  all  events,  this 
condition  is  limited.  First,  it  is  limited  as  to  the  mode  of  alienation, 
because  the  only  piohibition  is  against  selling.  There  are  various 
modes  of  alienation  besides  sale ;  a  person  may  lease,  or  he  may 
mortgage,  or  he  may  settle ;  therefore  it  is  a  mere  limited  restriction 
on  alienation  in  that  wa3%  Then  again,  it  is  limited  as  regards 
class ;  he  is  never  to  sell  it  out  of  the  family,  but  he  may  sell  it  to  any 
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one  member  of  the  family.  It  is  not,  therefore,  limited  in  the  sense  of 
there  being  only  one  person  to  buy ;  the  will  shows  there  were  a  great 
many  members  of  the  family  when  she  made  her  will ;  a  great  many  are 
named  in  it ;  therefore  you  have  a  class  which  probably  was  large,  and 
was  certainly  not  small.  Then  it  is  not,  strictly  speaking,  limited  as  to 
time,  except  in  this  way,  that  it  is  limited  to  the  life  of  the  first  tenant 
in  tail ;  of  course,  if  unlimited  as  to  time,  it  would  be  void  for  remote- 
ness under  another  rule.  So  that  this "  is  strictly  a  limited  restraint  on 
alienation,  and  unless  Coke  upon  Littleton  has  been  overruled,  or  is  not 
good  law,  this  is  a  good  condition."  With  all  deference  to  Sir  G. 
Jessel,  I  do  not  find  in  Coke  upon  Littleton  that  which  he  seems  to 
have  found,  and  I  must  saj'  this,  that  when  j'ou  refer  to  Coke  upon 
Littleton,  with  all  deference  to  that  learned  judge,  one  must  bear  in 
mind  that  he  was  not  always  consistent  with  himself.  I  find,  for  in- 
stance, this,  Co.  Lit.  223  b:  "And  j'et  if  a  man  make  a  gift  in  tail, 
upon  condition  that  he  shall  not  make  a  lease  for  his  own  life,  albeit  the 
estate  be  lawful,  yet  the  condition  is  good,  because  the  reversion  is  in 
the  donor."  When,  however,  I  turn  to  Sir  Anthony  Mildmay's  Case, 
6  Rep.  43  a,  I  find  this  :  "  So  if  a  man  makes  a  gift  in  tail,  on  condition 
that  he  shall  not  make  a  lease  for  his  own  life,  it  is  void  and  repug- 
nant." I  find  also  this,  Co.  Lit.  223  b :  "  If  a  man  make  a  gift  In  tail, 
upon  condition  that  he  shall  not  make  a  lease  for  three  lives,  or  twenty- 
one  years,  according  to  the  Statute  of  32  Hen.  8,  the  condition  is  good, 
for  the  Statute  doth  give  him  power  to  make  such  leases,  which  may  be 
restrained  bj'  condition,  and  by  his  own  agreement ;  for  this  power  is  not 
incident  to  the  estate,  but  given  to  him  collaterally  by  the  Act,  accord, 
ing  to  that  rule  of  law,  quilibet  potest  renunciare  juri  pro  se  intro- 
ducto."  And  in  Mary  Portington' s  Case,  10  Rep.  39  a,  there  is  this : 
"For  suppose  that  a  man  makes  a  gift  in  tail,  and  further  grants,  that 
he  may  make  leases  for  years  or  lives  according  to  the  said  Act ;  or  to 
lev3-  a  fine  with  proclamations  according  to  the  Acts  in  such  case  to  bar- 
his  issues ;  provided  always,  that  he  shaU  not  make  leases,  or  levj-  a 
fine ;  none  will  deny  but  such  proviso  would  be  repugnant ;  and,  by 
consequence,  in  the  other  case,  when  such  incidents  are  tacitly  im- 
plied"—  that  is,  whether  the  incidents  are  mentioned  or  not,-you  can- 
not make  a  condition  of  that  kind.  I  think,  therefore.  Lord  Coke  must 
be  read  with  a  certain  amount  of  caution,  and  I  may  say  that,  if  any 
one  will  take  the  trouble  to  read  two  or  three  passages  in  Sheppard's 
Touchstone,  he  will  find  that  the  learned  professors  of  the  law  are  per- 
petually at  loggerheads  as  to  what  is  a  good  condition,  and  the  reason 
is  that  they  have  departed  from  the  first  principle,  that  a  condition 
which  is  repugnant  to  a  gift  is  a  void  condition,  and  the  exceptions 
have  been  made  without  any  principle  at  all,  and  it  is  therefore  per- 
fectly impossible  to  say  by  any  rule  what  exceptions  are  good  and  what 
are  bad. 

I  should  be  very  sorry  to  do  Sir  George  Jessel  any  injustice,  and  I 
must  honestly  say  that  in  attempting  to  criticise  so  able  and  learned  a 
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judge  I  am  always  afraid  of  falling  Into  some  error  myself,  and  I  am 
not  quite  certain  that  I  understand  correctly  the  extent  to  which  in 
those  passages  he  means  to  go.  If  he  means  to  assert  that,  provided 
you  give  a  power  to  mortgage  or  lease,  you  may  restrain  the  power  to 
sell,  all  I  can  say  is,  that  1  most  respectfully  differ  from  him,  and  I  can- 
not understand  how,  after  ne  had  cited  the  maxim  from  Coke  which  he 
had  quoted,  he  should  have  tried  to  lay  down  any  such  doctrine.  Apply- 
ing what  he  says  to  the  present  case,  does  he  mean  that,  the  estate  being 
worth  £15,000,  although  there  is  a  restriction  against  selling,  the  son 
might  immediately  mortgage  it  for  £15,000,  or  might  lease  it  for  999 
j-ears?  I  can  only  say  that  it  seems  to  me  that  both  those  things  are 
hit  by  the  maxim  which  he  quotes  with  the  greatest  appi-obation, 
quando  aliquid  prohibetur  fieri,  ex  directo  prohibetur  et  per  obliquum  : 
and  that  this  would  be  an  infringement  of  any  such  condition  is  proved 
(if  proof  were  wanting)  by  Large' s  Case,  3  Leon.  182,  where,  there  being 
a  gift  to  a  son  with  a  condition  annexed  to  it  that  he  was  not  to  alienate 
within  a  particular  time,  he  having  granted  four  leases  for  sixt}'  3'ear8  to 
begin  one  after  the  other,  it  was  held  that  they  came  within  the  prohi- 
bition. And  in  any  case,  if  jou  are  to  hold  that,  though  there  is  a 
prohibition  of  sale  in  the  ordinary  sense  of  the  word  "  sale,"  still  j'ou 
maj'  dispose  of  the  estate  in  any  other  way,  the  condition  so  construed 
to  my  mind  would  be  an  absurd  one  ;  and,  if  not  absurd,  I  am  perfectly 
satisfied  that  the  court  would  never  allow  advantage  to  be  taken  of  it 
because  something  had  been  done  in  one  way  which  might  have  been 
done  effectually  in  another  wa3'. 

It  still  remains  for  me  to  consider  whether  there  is  any  decision  that 
a  condition  absolutely  restraining  alienation  is  good  if  there  is  a  limita- 
tion as  to  time,  because,  although  I  have  deaJt  with  these  cases  in  order 
to  clear  the  wa}'  with  regard  to  the  foundation  upon  which  all  the  ex- 
ceptions rest,  still,  as  I  hold  that  the  exceptions  stand  on  a  principle 
absolutely  removed  from  that  of  repugnancy,  there  maj'  yet  exist  an 
exception  which  can  be  made  to  the  condition,  and  which  will  be  good  by 
reason  of  a  limitation  of  time. 

The  authority  cited  to  show  that  this  is  so  is  Largos  Case,  2  Leon. 
82 ;  3  Leon.  182.  I  am  going  to  cite  it  from  the  American  ease, 
Mandlebauni  v.  McDonell,  18  Amer.  Rep.  61,  80,  which  contains  a 
very  elaborate  and  able  judgment  upon  this  part  of  the  case.  The  very 
same  point  which  arises  now  arose  then  before  the  American  court 
The  judgment  of  the  American  court  refers  to  Large' s  Case  thus ;  "As 
reported,  the  same  devise  is  stated  as  follows  :  —  'A.,  seised  of  lands  in 
fee,  devised  the  same  to  his  wife  till  William,  his  j'ounger  son,  should 
come  to  the  age  of  twenty-two  years,  the  remainder  when  the  said  Wil- 
liam should  come  to  such  age,  of  his  lands  in  D.,  to  his  two  sons,  Alex- 
ander and  John,  the  remainder  of  his  lands  in  C.  to  two  other  of  his 
sons,  upon  condition,  quod  si  aliquis  dictorum  filiorum  suorum  dr. 
cumibit  vendere  terram  suam,  before  his  said  son  William  should  attain 
his  said  age  of  twenty-two  years,  in  perpetuum  perderet  earn.'"    It 
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seems  to  have  been  held  by  the  text-writers  that  this  therefore  was  a 
condition  attached  to  a  devise,  not  to  sell  within  a  limited  time,  and  that 
that  condition  was  good,  because  it  was  held  that  one  of  the  sons,  who 
had  gone  about  to  grant  leases  for  terms  of  sixu'  years  -in  succession, 
had  broken  the  condition,  and  that  the  breach  of  the  condition  might  be 
taken  advantage  of.  But  Mr.  Justice  Christiancj-  points  out,  I  think 
with  perfect  accuracj-,  that  when  you  come  to  look  at  the  case  there  was 
no  devise  of  the  fee  simple  of  that  kind.  There  was  only  a  contingent 
remainder  limited  to  the  son,  upon  condition  that  before  he  came  into 
possession,  that  is  to  say,  before  he  attained  twenty-two,  he  should  not 
sell.  That  being  so,  the  son  having  sold  before  that  time,  it  was  held 
that  he  could  not  qualify  himself  to  take  under  the  contingent  remainder, 
that  the  contingent  remainder  therefore  failed  altogether,  and  the  estate 
passed  away  from  him.  Now  the  first  citation  of  this  case  which  deals 
with  it  as  if  it  had  decided  that  a  limitation  as  to  time  made  a  condition 
of  this  kind  good,  is  in  a  note  in  the  7th  edition  of  Sheppard's  Touch- 
stone, page  130  (it  is  not  in  Sheppard's  Touchstone  itself).  The  note- 
originally  ran  thus :  "  And  the  grantee  may  be  also  restrained  from 
alienating  for  a  particular  time :  Large's  Case.''  Then  Mr.  Preston 
adds  in  brackets,  "  Being  a  reasonable  time  ;  not  trenching  on  the  law 
against  perpetuities,"  and  the  note  thus  inserted  in  Sheppard's  Touch- 
stone has  no  doubt  been  copied  into  a  good  many  other  text-books. 
But  there  has  been  no  judicial  decision  to  that  effect ;  and  it  is  a  very 
curious  thing  that,  although  Littleton's  book  is  more  than  400  j'ears 
old,  and  although  Lord  Coke  died  250  years  ago,  there  is  not  a  single 
judicial  decision  to  be  found  in  the  books  showing  that  a  limitation  as 
to  time  added  to  such  a  condition  makes  it  a  valid  condition.  I  per- 
fectly admit  that  although  there  has  been  no  such  judicial  decision,  yet 
if  I  could  find  that  this  had  been  an  accepted  dictum  of  law,  and  that  it 
was  likely  to  have  affected  divers  contracts  and  dealings  between  man 
and  man,  and  that  by  not  following  it  I  should  be  disturbing  anything 
which  had  been  done  in  former  times  over  and  over  again  on  the  faith 
of  the  dictum,  I  should  feel  mj'self  bound  bj'  it  and  I  should  decline  to 
decide  in  opposition  to  it.  I  hold  most  stronglj'  that  what  the  present 
Master  of  the  Rolls  (then  Brett,  L.  J.)  said  in  Lohre  v.  Aitchison,  3 
Q.  B.  D.  558,  561,  in  regard  to  policies  of  insurance,  ought  to  be  ap- 
plied to  all  doctrines  affecting  conveyances.  He  said:  "  The  dispute 
thus  raised  is  one  with  regard  to  the  mode  of  ascertaining  the  amount  of 
a  loss  under  a  policy  in  ordinary  form,  and  of  adjusting  that  amount 
when  ascertained.  Such  disputes  have  for  a  long  period  been  deter- 
mined according  to  recognized  rules.  As  many  of  the  arguments  pre- 
sented to  us  seemed  to  trench  violently  on  several  of  those  rules,  it 
appears  to  us  advisable  to  state  our  view  of  the  binding  force  of  those 
rules,  and  the  reasons  why  they  have  a  binding  and  exclusive  force. 
They  are  rules  which  originated  either  in  decisions  of  the  courts  upon 
the  construction  or  on  the  mode  of  applying  the  policy,  or  in  customs 
proved  before  the  courts  so  clearly  or  so  often  as  to  have  been  long 
recognized  by  the  courts  without  further  proof.     Since  those  decisions 
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and  the  recognition  of  those  customs,  merchants  and  underwriters  have 
for  many  years  continued  to  enter  into  policies  in  the  same  form. 
According  to  ordinary  principle,  then,  the  later  policies  must  be  held  to 
have  been  entered  into  upon  the  basis  of  those  decisions  and  customs. 
If  so,  the  rules  determined  b^'  those  decisions  and  customs  are  part  of 
the  contract.  And  though  a  court  now  might  differ  from  the  correct- 
ness of  the  rules  as  originally  laid  down,  it  must  yet  now  act  upon  those 
rules  as  parts  of  the  contract,  or  as  agreed  modes  of  carrying  it  out." 
I  think  it  would  be  exceedingly  mischievous  to  attempt  to  alter  any  rule 
which  had  been  adopted  and  acquiesced  in  for  more  than  a  century. 
But  in  the  present  case  I  am  bound  to  say  that  I  cannot  imagine  that 
this  supposed  rule  has  ever  been  acted  upon,  because,  to  begin  with,  it 
is  so  vague  that  I  am  perfectly  certain  that  no  counsel  capable  of  advis- 
ing a  client  would  have  advised  his  client  to  act  upon  it  without  better 
information  than  we  possess  at  present  as  to  what  the  rule  means. 
"What  is  the  meaning  of  "  a  reasonable  time  "  ?  Does  it  extend,  as  Mr. 
Preston  thinks,  to  a  time  so  long  that  it  does  not  trench  on  the  law 
against  perpetuities?  Does  it  simplj'  extend  to  the  life  of  the  indi- 
vidual himself,  or  to  the  life  of  some  other  person,  or  is  it  to  be  ap- 
plied in  different  cases  according  to  the  circumstances  of  each  case  ?  Is 
each  judge  before  whom  the  question  comes  to  decide  whether  the  time 
mentioned  in  the  particular  condition  is  a  reasonable  time,  or  is  it  to 
depend  upon  some  other  unknown  quantity  which  this  court  has  yet  to 
decide?  I  find  that  the  original  rule  which  saj'S  that  you  cannot  annex 
to  a  gift  in  fee  simple  a  condition  which  is  repugnant  to  that  gift  is  a 
plain  and  intelligible  rule.  So  far  as  I  can  find  that  anj'  exception  to 
the  rule  has  been  laid  down  and  judicially  decided,  I  am  bound  by  that 
exception.  But  1  will  not  add  other  exceptions  for  which  I  can  find  no 
authority,  and  the  addition  of  which,  to  mj-  mind,  will  onlj-  introduce 
uncertaintj'  and  confusion  into  the  law  whicii  we  have  to  administer.  I 
must  therefore,  as  regards  the  condition  which  relates  to  selling,  declare 
that  it  is  void. 

I  have  now  to  deal  with  the  condition  as  to  leasing.  It  is  agreed  that 
the  real  leasing  value  of  both  the  properties  was  $100  per  annum.  I 
will  assume  in  favor  of  the  condition  that  it  does  not  enable  the  widow 
to  require  an  indefinite  lease,  I  mean  a  lease  for  999  j-ears  or  for  a  very 
long  period,  but  that  the  utmost  she  could  require  would  be  a  lease  for 
the  period  of  her  own  life.  I  think,  nevertheless,  that  the  same  princi- 
ple applies  to  the  power  of  leasing  as  to  the  power  of  sale,  and  for  the 
reasons  before  given,  because  the  power  to  lease  is  just  as  much  an 
incident  to  an  estate  in  fee  simple  as  the  power  to  sell ;  and  inasmuch 
as  the  restriction  amounts  to  this,  that  the  widow  is  to  have  a  lease  at 
one-fourth  of  the  real  rent,  I  think  that  it  is  an  absolute  restriction  in  the 
one  case  upon  leasing  for  more  than  three  years,  and  is  void.  The  con- 
dition as  to  leasing  the  other  property  is  practically  the  same,  and  is 
void  for  the  same  reason.  I  must,  therefore,  answer  the  questions 
by  saying  that  both  the  restriction  upon  the  power  of  selling  and  the 
restriction  upon  the  power  of  leasing  are  invalid. 


76  IN   RE   DUGDALE.  [CHAP.  II. 


IN  RE  DUGDALE. 

Chanceet  Division.     1888. 
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Elizabeth  Dugdale,  who  died  in  1866,  by  her  will  dated  in  1865, 
devised  and  appointed  certain  real  and  personal  estate  "  upon  trust  for 
my  third  son,  James  Boardman,  his  heirs  and  assigns  ;  but  if  my  said 
son,  James  Boardman,  should  do,  execute,  commit  or  suffer  an^'  act, 
deed  or  thing,  whatsoever  whereby  or  by  reason  or  in  consequence 
whereof,  or  if  by  operation  of  law,  he  would  be  deprived  of  the  per- 
sonal beneficial  enjoyment  of  the  said  premises  in  his  lifetime,  then 
and  in  such  case  the  trust  hereinbefore  contained  for  the  benefit  of  ray 
said  son,  James  Boardman,  shall  absolutely  cease  and  determine,  and 
the  estates,  hereditaments,  money  and  premises  hereinbefore  limited  in 
trust  for  him,  and  also  any  and  every  other  share  of  property,  real  and 
personal,  which  may  survive  or  accrue  to  him  under  the  trusts  of  this 
my  will,  and  whereof,  by  reason  or  in  consequence  of  any  such  act, 
deed  or  thing  as  aforesaid,  or  by  operation  of  law,  he  would  be  de- 
prived in  his  lifetime  of  the  personal  beneficial  enjoyment,  shall  go  and 
be  held  in  trust "  for  his  wife,  or,  if  no  wife  then  living,  for  his  children 
equalh",  their  heirs,  executors,  administrators,  and  assigns,  and  if  there 
should  not  be  any  wife  or  child  living,  then,  during  so  much  of  his  life 
as  there  should  be  a  want  of  any  such  wife  or  child,  the  rents >and  in- 
come should  be  accumulated  for  the  benefit  of  anj'  future  wife  or  chil- 
dren, and  so  much  as  could  not  legally  be  accumulated  should  be  paid 
to  the  persons  who  under  the  trust  thereinafter  declared  would  be  en- 
titled thereto  if  James  Boardman  was  not  living ;  "  and  if  he  shall  die 
without  leaving  any  issue  of  his  body  him  surviving,  the  estates,  here- 
ditaments, money  and  premises  hereinbefore  limited  in  trust  for  him, 
with  an}^  and  every  such  surviving  or  accruing  share  as  aforesaid,  shall 
go  and  be  held  in  trust  for "  such  of  the  testatrix's  other  issue  as  he 
should  by  deed  or  will  appoint,  and  in  default,  in  trust  for  her  other 
cliildren  equally,  their  respective  heirs,  executors,  administrators,  and 
assigns ;  and  the  testatrix  declared  that  each  of  her  sons  should  during 
the  continuance  of  the  trust  thereinbefore  contained  for  his  benefit  re- 
spectivel}'  have  the  letting  and  full  management  of  the  hereditaments 
limited  in  trust  for  him  without  the  intervention  of  the  trustees. 

The  will  had  previously  contained  similar  provisions  for  two  other 
sons  of  the  testatrix. 

James  Boardman  Dugdale  survived  his  mother,  and  was  a  bachelor. 
This  was  an  originating  summons  taken  out  by  him  against  the  tes- 
tatrix's other  children  or  their  representatives,  and  the  trustees  of  the 
will,  claiming  a  declaration  that  he  was  entitled  absolutely  to  the  prop- 
erty devised  and  appointed  to  him,  upon  the  ground  that  the  executory 
devise  over  was  repugnant  and  void. 
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Farwell,  for  the  plaintiff. 

A.  J.  Chitty,  for  the  defendants. 

Kay,  J.  (after  reading  the  gift,  continued) :  — 

James  Boardman  Dugdale  claims  this  property  upon  the  ground  that 
the  executory  devise  which  I  have  read  is  repugnant  and  void. 

There  is  no  doubt  that  a  condition  against  alienation  is  void :  Co. 
Lit.  223  a. 

The  difference  between  a  condition,  properly  so  called,  and  a  condi- 
tional limitation  or  an  executory  devise  is  that,  in  the  case  of  a  condi- 
tion, the  estate  is  to  revert  to  the  grantor  or  his  heirs ;  in  the  other 
cases  it  is  limited  over  to  other  persons.  But  even  in  the  case  of  a 
condition  the  power  of  alienation  may  be  restricted,  though  it  cannot 
be  entirely  taken  away.  For  example,  a  condition  not  to  alien  "  to 
such  an  one,  naming  his  name,  or  to  anj'  of  his  heirs,  or  of  the  issues 
of  such  a  one,  &c.,  or  the  like,  which  conditions  do  not  take  away  all 
powers  of  alienation  from  the  feoffee,  &c.,  then  such  condition  is  good." 
Lit.,  sect.  36L 

It  has  been  said  that  a  total  restriction  of  alienation  for  a  limited 
time  may  be  good.  During  the  argument  .in  Churchill  v.  Marks,  1 
Coll.  441,  445,  an  eminent  conveyancer,  in  answer  to  a  question  put 
to  him  bj'  the  court,  stated  his  opinion  to  be,  that  a  gift  to  A.  in  fee, 
with  a  proviso  that  if  A.  aliens  in  B.'s  lifetime  the  estate  shall  shift  to 
B.,  is  valid. 

Such  a  limitation  might  not  deprive  A.  altogether  "of  the  power  of 
alienation,  because  he  might  outlive  B.,  and  after  B.'s  death  his  power 
of  alienation  would  not  be  interfered  with.  But  it  is  to  be  observed 
that  there  is  no  decision  to  this  effect,  and  the  late  Mr.  Waley  in  a  note, 
p.  88,  of  the  2d  edition  (p  111,  3d  edition),  3d  vol.  of  Davidson's  Con- 
vej^ancing,  to  which  my  attention  has  been  called,  states  his  opinion 
that  this  doctrine  is  doubtful. 

In  In  re  Macleay,  Law.  Rep.  20  Eq.  186,  there  was  a  devise  of  real 
estate  to  one  in  fee  "  on  the  condition  that  he  never  sells  it  out  of  the 
family."  This  was  held  to  be  a  good  condition  by  Sir  G.  Jessel,  M.R., 
it  being  a  limited  restriction  on  alienation.  The  decision  was  dis- 
sented from  by  the  late  Mr.  Justice  Pearson  in  In  re  Mosher,  26  Ch.  D. 
801,  where  the  devise  was  to  the  testator's  son  in  fee,  with  a  proviso 
that  if  the  son,  his  heirs  or  devisees  should  desire  to  sell  the  same,  or 
any  part  thereof,  in  the  lifetime  of  the  testator's  wife,  she  should  have 
the  option  to  purchase  at  £3000  for  the  whole,  and  at  a  proportionate 
price  for  any  part.  £3000  was  much  less  than  the  value  of  the  estate ; 
and  it  was  held  that  the  proviso  amounted  to  an  absolute  restraint  on 
alienation,  and  was  therefore  void,  although  the  restriction  was  limited 
to  the  life  of  the  testator's  widow. 

It  is  clearly  settled  that  a  gift  over  upon  an  attempt  to  alien  an 
absolute  interest  previously  given  is  as  void  as  a  condition.  This  is 
shown  by  the  cases  of  Bradley  v.  Peixoto,  3  Ves.  324 ;  Moss  v.  Boss, 
1  Jac.  &  "W.  154 ;  Holmes  v.  Godson,  8  D.  M.  &  G.  152,  in  whicb 
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Lord  Justice  Turner  stated  that  the  law  is  the  same  both  as  to  gifts  of 
real  and  personal  estate ;  and  Shaw  v.  Ford,  7  Ch.  D.  669. 

In  Fearne's  Contingent  Remainders,  10th  ed.  pp.  12,  15,  the  differ- 
ence between  a  conditional  limitation  or  executory  devise  and  a  con- 
tingent remainder  is  discussed,  the  illustration  given  being  that  a 
limitation  to  the  use  of  A.  and  his  heirs  till  C.  returns  from  Rome,  and 
after  the  return  of  C,  to  the  use  of  B.  in  fee,  is,  in  a  deed,  a  conditional 
limitation,  in  a  will,  an  executorj-  devise.     But  a  limitation  to  the  use  of 

A.  until  C.  returns  from  Rome,  and  after  the  return  of  C.  to  the  use 
of  B.  in  fee,  is  a  contingent  remainder  to  B.,  the  whole  fee  not  being 
limited  to  th&  use  of  A.  as  in  the  former  case,  but  only  a  particular 
estate  to  endure  till  the  return  of  C,  which  being  an  uncertain  period 
such  particular  estate  is  a  freehold,  and  consequentl3'  the  limitation  to 

B.  and  his  heirs  is  a  contingent  remainder. 

In  the  same  work  (Ibid.,  p.  15)  it  is  said  that  limitations  defeating  a 
portion  of  an  estate  previously  given  "are  properlj-  termed  conditional 
limitations,  to  distinguish  them  on  the  one  hand  from  conditions,  of 
which  only  the  grantor  or  his  heirs  can  take  advantage,  and  on  the 
other  from  remainders,  in  the  strict  and  proper  sense  of  the  word  as 
above  defined :  and  though  these  conditional  limitations  are  not  valid 
in  conve^-ances  at  common  law,  j'et,  within  cei'tain  limits,  they  are 
good  in  wills  and  convej'ances  to  uses." 

In  accordance  with  the  doctrine  as  thus  stated  bj-  Fearne  there  are 
a  series  of  decisions,  of  which  Brandon  v.  Robinson,  18  Ves.  429  ; 
Webb  V.  Grace,  2  Ph.  701 ;  Mochford  v.  Sackman,  9  Hare,  475  ;  and 
Joel  V.  Mills,  3  K.  &  J.  458,  are  examples,  which  decidethat  if  real  or 
personal  estate  be  given  to  A.  for  life,  with  remainder  to  B.  absolutel}-, 
with  a  proviso  that,  if  A.  should  attempt  to  assign,  his  life  estate  should 
cease,  such  a  pro^'iso  is  read  as  a  limitation  to  A.  during  his  life  or 
until  he  should  attempt  to  assign,  and  upon  that  event,  or  after  his 
death,  over,  and  such  a  limitation  is  held  to  be  valid. 

The  result  is  that  a  limitation,  by  way  of  use  or  in  a  will,  to  A.  until 
he  attempt  to  alien,  and  on  that  event  to  B.  and  his  heirs,  is  valid,  A. 
taking  an  estate  of  freehold  which  only  endures  by  the  terms  of  the 
limitation  until  the  attempted  alienation,  and  B.  taking  a  contingent 
remainder.  But  a  limitation  to  A.  "  and  his  heirs,"  but  if  he  attempt 
to  alien,  to  B.  in  fee,  is  an  invalid  gift  over.  So  also  where  the  limita- 
tion is  to  A.  "  and  his  heirs"  until  he  attempt  to  alien,  and  thereupon 
to  B.  and  his  heirs.  This  is  as  clearly  a  conditional  limitation  as  the 
other,  because  a  fee  simple  endures  forever,  and  any  attempt  to  cut  it 
down  must  be  a  defeasance. 

The  general  law  is  that  a  defeasance,  either  by  condition  or  hy  con' 
ditional  limitation  or  executory  devise,  cannot  be  well  limited  to  take 
effect  in  derogation,  not  merely  of  the  right  of  alienation,  but  of  any 
of  the  natural  incidents  of  the  estate  which  it  is  intended  to  divest. 
Instances  of  this  are  given  in  Sir  Anthony  Mildmay's  Case,  6  Rep. 
41  a,  where  the  law  is  stated  thus:  "  If  a  man  makes  gift  in  tail  on 
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condition  that  the  donee  shall  not  commit  waste,  or  that  his  wife  shall 
not  be  endowed,  or  that  the  husband  of  a  woman  tenant  in  tail  after 
issue  shall  not  be  tenant  by  the  curtesy,  or  that  tenant  in  tail  shall  not 
suffer  a  common  recovery,  these  conditions  are  repugnant  and  against 
law,  because  by  the  gift  in  tail,  he  tacitly  enables  him  to  commit  waste, 
that  his  wife  shall  be  endowed,  and  to  suffer  a  common  recovery.  And 
therefore  it  is  repugnant  to  restrain  it  by  condition,  for  that  would  be 
to  give  a  power,  and  to  restrain  the  same  power  in  one  and  the  same 
deed." 

As  I  have  shown,  a  conditional  limitation  or  executorj'  devise  is  sub- 
ject to  the  same  rule. 

The  events  upon  which  the  executory  devise  in  this  case  is  to  take 
effect  seem  to  be,  (1)  alienation,  and  (2)  bankruptcy,  or  judgment  and 
execution.  The  alienation  contemplated  is  any  alienation  whatever  by 
the  devisee,  not  limited  in  anj-  waj'.  This  is  cleai'l^-  invalid.  With 
respect  to  the  other  event,  bankruptcy  or  judgment  and  execution  effect 
an  involuntaiy  alienation.  Can  a  fee  simple  estate  be  divested  by  an 
executory  devise  on  that  event?  The  liability  of  the  estate  to  be  at- 
tached by  creditors  on  a  bankruptcy  or  judgment  is  an  incident  of  the 
estate,  and  no  attempt  to  deprive  it  of  that  incident  bj-  direct  prohibi- 
tion would  be  valid.  If  a  testator,  after  giving  an  estate  in  fee-simple 
to  A.,  were  to  declare  that  such  estate  should  not  be  subject  to  the 
bankruptcy^  laws,  that  would  clearly  be  inoperative.  I  apprehend  that 
this  is  the  test.  An  incident  of  the  estate  given  which  cannot  be  di- 
rectlj-  taken  awaj'  or  prevented  by  the  donor  cannot  be  taken  awaj' 
indirectlj-  bj-  a  condition  which  would  cause  the  estate  to  revert  to  the 
donor,  or  b3-  a  conditional  limitation  or  executory  devise  which  would 
cause  it  to  shift  to  another  person.  This  agrees  with  the  decision  of 
Mr.  Justice  Chitty  in  In  re  Machu,  21  Ch.  U.  838.  The  words  "  con- 
ditional limitation  "  seem  to  be  used  in  that  case  not  in  the  sense  in 
which  Fearne  and  Butler  employ  them,  but  rather  to  describe  an  estate 
upon  which  a  contingent  remainder  might  be  limited.  According  to 
the  illustrations  which  I  have  given  from  the  definition  by  Fearne,  the 
limitation  in  In  re  Machu  would  be,  in  a  deed,  a  conditional  limitation 
defeating  a  fee  simple,  and  in  a  will  an  executory  devise. 

I  am  of  opinion  for  the  foregoing  reasons  that  the  executorj-  devise 
in  this  case  is  invalid  as  repugnant. 

It  was  attempted  to  distinguish  one  portion  of  it,  namelj',  that  which 
begins  with  the  words  "  and  if  he  shall  die  without  leaving  issue  of  his 
body  him  surviving,"  and  it  was  argued  that  this  gift  over  must  be 
valid.  But  I  am  of  opinion  that  this  is  onlj'  a  portion  of  the  limitations 
which  are  intended  to  take  effect  upon  the  forfeiture  by  alienation  or 
bankruptcj',  &o.,  and  not  otherwise. 

The  original  devise  is  in  trust  for  the  plaintiff,  his  heirs  and  assigns. 
The  intention  to  defeat  this  must  be  as  clearly  expressed  as  the  gift, 
and  if  the  last  point  were  more  doubtful  than  I  think  it  is,  the  plaintiff 
ought  to  have  the  benefit  of  the  doubt. 
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It  is  consistent  with  the  practice  of  the  court,  as  recognized  in  Lady 
Langdale  v.  Briggs,  8  D.  M.  &  G.  391,  that  the  plaintiff  should  have 
a  declaration  as  to  the  nature  of  his  interest  and  the  validity  of  the 
gift  over. 

I  must  declare  that  he  is  entitled  to  an  equitable  estate  in  fee  simple 
in  the  real  property  and  to  an  absohite  interest  in  the  personalty  given 
to  him,  and  that  the  attempted  executory  gift  over  is  void.^ 


ANDEESON  v.  GARY. 
Supreme  Court  of  Ohio.     1881. 

[Seported  36  Ohio  St.  606.] 

This,  action  was  commenced  on  December  26,  1874,  by  the  plaintiff, 
in  the  Court  of  Common  Pleas  of  Ashland  County,  to  subject  certain  real 
estate,  as  the  property  of  Thomas  C.  Cary,  to  the  satisfaction  of  certain 
alleged  liens,  by  mortgage  and  levy  of  execution,  which  the  plaintiff 
claimed  to  have  secured  for  certain  indebtedness  of  said  Thomas  to  him. 
The  liens  claimed  by  plaintiff  are  upon  the  undivided  half  of  a  certain 
tract  of  land  devised  to  said  Thomas  and  his  brother,  Charles  L.  Cary, 
by  the  eighth  item  of  the  will  of  their  father,  George  W.  Carj',  executed 
in  the  year  1867,  at  which  time  both  Thomas  and  Charles  were  minors, 
Charles,  the  younger,  being  about  fourteen  j'ears  of  age. 

The  defendants  are  said  Thomas  and  Charles,  Marj*  Elizabeth  Car}-, 
their  mother,  anct  widow  of  said  George  W.  Cary,  and  divers  others, 
claiming  liens  on  said  undivided  half  of  said  lands.  The  principal 
defence,  however,  is  made  by  Charles  L.  Cary,  who  claims  to  be  the 
owner  of  the  entire  tract  free  from  all  encumbrances,  as  will  hereafter 
appear. 

The  claim  of  the  plaintiff,  James  Anderson,  maj'  be  stated  thus :  On. 
January  1,  1872,  Thomas  C.  Cary,  being  then  of  full  age,  in  considera- 
tion of  money  loaned,  executed  to  the  plaintiff  his  promissory  note  for 
$1,500,  payable  in  one  year,  with  interest  at  the  rate  of  eight  per  cent. ; 
and  to  secure  the  payment  thereof  executed  (with  his  wife)  a  mortgage 
upon  the  undivided  half  of  said  tract  of  land,  which  was  dulj-  recorded 
in  Ashland  County,  where  said  lands  were  situate.  Afterwards,  in 
December,  1874,  the  plaintiff  obtained  judgment  on  said  note  by  con- 
fession, under  a  cognovit,  a-gainst  said  Thomas,  in  the  Court  of  Common 
Pleas  of  Richland  County,  and  caused  execution  thereon  to  be  levied 
on  said  undivided  half. 

Thereupon,  the  mortgages  having  been  executed  by  said  Thomas  upon 
his  interest  in  said  lands,  and  other  executions  against  him  having  been 
levied  thereon,  this  suit  was  brought  to  marshal  liens  and  sell  the  prop- 
erty to  satisfy  the  same. 

1  But  see  Camp  v.  Clear;/,  76  Va,  140  (1882). 
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After  the  commencement  of  this  action,  and  after  service  of  summons, 
to  wit:  on  March  22,  1875,  by  contract  in  writing,  Thomas  C.  agreed 
to  sell  and  convey  his  undivided  half  of  said  lands  to  Charles  L.,  in  con- 
sideration whereof  Charles  L.  agreed  to  pay  to  Thomas  the  sum  of 
$7,125,  to  be  applied  chiefly  to  the  satisfaction  of  the  debts  of  said 
Thomas,  which  he  had  secured  by  mortgage  or  judgment  liens  on  said 
premises.  In  this  contract,  however,  the  lien  of  the  plaintiff  (if  lien  he 
had)  was  postponed  to  junior  liens,  so  that  the  purchase-money  was 
exhausted  before  the  claim  of  plaintiff  was  satisfied. 

By  this  contract  of  purchase  Charles  claims  that,  under  the  will 
of  his  father,  by  which  alone  the  estate  of  Tliomas  in  said  lands 
was  created,  his  right  to  the  undivided  half  devised  to  Thomas  is 
indefeasible  and  unencumbered  by  any  lien  or  claim  in  favor  of  the 
plaintiff. 

In  the  Court  of  Common  Pleas  judgment  was  rendered  against  the 
plaintiff,  whose  petition  was  dismissed.  From  this  judgment  the  plain- 
tiff appealed  to  the  District  Court,  where  the  case,  with  an  agreed  and 
certified  statement  of  facts,  was  reserved  for  decision  in  this  court. 

Dirlam  and  Leyman^  for  plaintiff. 

Harrison,  Olds,  and  Marsh,  contra. 

McIlvaine,  J.  The  decision  of  this  case  depends  on  the  construc- 
tion and  effect  to  be  given  to  the  last  will  and  testament  of  George  W. 
Cary.  The  question  to  be  decided  is,  did  the  plaintiff,  by  his  mortgage 
from  Thomas  C.  Cary,  or  hy  his  levy  upon  the  same  premises,  acquire  a 
lien  thereon  ?  The  plaintifi  claims  that  the  interest  or  estate  of  Thomas 
C,  devised  to  him  in  the  eighth  item  of  his  father's  will,  as  to  the  farm 
on  which  the  testator  resided,  was  subject  to  a  lien  under  both  the 
mortgage  and  execution  ;  and  that  the  subsequent  sale  of  this  interest 
or  estate,  by  Thomas  to  Charles,  did  not  displace  the  lien  either  of  the 
mortgage  or  the  levy.  These  claims  of  the  plaintiff  are  contested  by 
Charles.  What,  then,  was  the  true  intent  of  the  testator?  And,  what, 
the  force  and  eflfect  of  this  devise  ? 

The  provisions  of  the  will  which  at  all  affect  the  question  before  us 
are  as  follows : 

"Item  Fourth.  —  I  give  and  bequeath  to  my  beloved  wife,  Mary 
Elizabeth,  the  sum  of  six  hundred  dollars,  to  be  paid  out  of  my  per- 
sonal estate,  one  hundred  dollars  of  the  same  to  be  paid  over  to  her  out 
of  the  first  moneys  collected  by  my  executor. 

"Item  Fifth. — I  give  and  bequeath  to  my  two  sons,  Thomas  C. 
Cary  and  Charles  Lincoln  Carj',  the  residue  of  moneys  and  the  pro- 
ceeds of  my  obligations  after  giving  the  legacies  aforesaid,  the  same  to 
be  divided  equally  between  them,  share  and  share  alike. 

"Item  Sixth. -;7 The  balance  of  my  personal  estate,  consisting  of 
personal  property,  farming  implements,  stock,  cattle,  sheep,  and  all 
other  property,  personal,  except  one  top  buggy  and  such  surplus  of 
grain  on  hand  as  shall  not  be  needful  for  the  purposes  of  the  farm, 
which  are  to  be  sold  by  my  executor,  I  give  and  bequeath  to  my  wife 
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aforesaid,  and  to  mj'  children  "before  named  for  the  purposes  of  carrj'- 
ing  on  m3'  farm,  until  my  oldest  son,  Thomas  C.  Carj',  arrives  at  full 
age,  they,  the  said  familj-,  to  use  the  said  property'  in  common  for  the 
purposes  of  carrying  on  said  farm  and  enjoying  the  proceeds  of  the 
same,  and  when  my  oldest  son  arrives  at  the  age  of  majoritj-,  then  I 
desire  that  my  said  daughter,  Mary  Elizabeth,  shall  sell  her  interest  in 
the  said  propertj-  so  held  in  common  to  mj'  said  wife  and  sons,  before 
named.  Then  the  said  Mary  to  have  for  her  said  interest  in  said 
last  named  property  the  appraised  value  of  such  property  as  has  been 
appraised  and  such  property  as  has  been  accumulated  from  said  farm 
during  said  period,  prior  to  the  said  majority  of  said  Thomas,  to  be 
equally  divided,  and  the  said  Mary  Elizabeth  to  be  paid  such  amount 
for  her  interest  as  shall  be  agreed  upon  between  them,  she  to  sell  to 
them,  the  said  sons  and  my  said  wife,  her  interests  in  said  property  as 
aforesaid. 

"  Item  Seventh.  —  I  give  and  bequeath  to  my  said  wife  all  my  house- 
hold and  kitchen  furniture,  beds,  bedding  of  ever^'  kind  whatever,  and 
when  my  said  son  Tliomas  shall  have  arrived  at  the  age  of  majority  as 
aforesaid,  from  and  after  that  time  I  give  and  bequeath  and  so  direct 
that  my  said  wife  shall  have  in  lieu  of  dower  one-third  of  the  rents  and 
profits  of  the  farm  on  which  I  now  reside  in  Green  township  aforesaid, 
as  long  as  mj-  said  wife  shall  remain  my  widow,  and  in  the  event  of  her 
marriage  then  I  order  and  direct  that  she  shall  forfeit  her  said  dower  as 
aforesaid,  and  in  lieu  thereof  I  direct  that  m}'  two  sons,  Thomas  and 
Lincoln,  shall  pay  to  her  the  sum  of  twenty-five  hundred  dollars,  one 
thousand  of  which  shall  be  paid  within  sixty  daj-s  after  such  marriage 
and  the  balance  in  three  equal  annual  paj^ments  without  interest.  This 
last  item  and  the  six-hundred-dollar  item  and  the  former  provisions 
made  in  the  foregoing  specifications  are  to  be  in  lieu  of  all  her  dower  in 
all  my  real  estate,  including  three  hundred  and  twenty  acres  of  land  I 
own  in  the  State  of  Iowa. 

"  Item  Eighth.  —  I  give  and  bequeath  the  farm  on  which  I  now  live, 
of  two  hundred  and  eightj'-five  acres,  to  my  two  sons,  Thomas  and 
Lincoln,  upon  the  following  conditions :  1.  I  direct  that  they,  the  said 
sons,  shall  not  be  allowed  to  sell  and  dispose  of  said  farm  until  the 
expiration  of  ten  years  from  the  time  my  son,  Charles  Lincoln,  arrives 
at  full  age,  except  to  one  another,  nor  shall  either  of  my  said  sons  have 
authoritj'  to  mortgage  or  encumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid.  I  also  give  and  be- 
queath to  my  two  sons  aforesaid,  two  hundred  and  forty  acres  of  land 
lying  in  the  south-east  corner  of  Faj'ette  County,  Iowa,  which  I  received 
b}'  deed  from  Richard  Probert,  and  the  same  is  now  on  record  in  said 
countj' ;  also  eighty  acres  of  land  in  Chickasaw  County,  Iowa,  which  I 
received  bj-  deed  from  A.  H.  Crawford." 

What  estate  in  the  home  farm  did  the  testator  intend,  \)y  the  eighth 
item,  to  give  to  his  sons?  By  section  55  of  the  Wills  Act  of  1852,  in 
force  when  this  will  was  made,  it  was  provided,  "  every  devise  of  lands, 
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tenements  and  hereditaments,  in  anj^  will  hereafter  made,  shall  be  con- 
strued to  conve}'  all  the  estate  of  the  devisor  therein,  which  he  could  law- 
full3'  devise,  unless  it  shall  clearly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate."  The  estate  of  the  devisor  in  these 
lands  was  an  absolute  fee  simple.  By  other  provisions  in  this  will,  it  is 
clear  that  the  testator  intended  that,  from  the  majority  of  Thomas,  his 
widow,  so  long  as  she  remained  a  widow,  should  have  one-third  of  the 
rents  and  profits  of  said  farm.  Whether  the  right  thus  given  to  the 
widow  was  an  interest  in  the  land,  or  an  interest  in  the  rents  and 
profits  as  such,  it  is  quite  clear  to  our  minds  that  the  fee  simple  abso- 
lute, subject  to  the  right  of  the  widow,  passed  to  the  sons,  as  fully  and 
amply  as  the  testator  " could  lawfuUj-  devise"  it.  It  is  true,  the  testa- 
tor coupled  with  the  devise  the  words  :  "Upon  the  following  conditions : 
I  direct  that  the}',  the  said  sons,  shall  not  be  allowed  to  sell  and  dis- 
pose of  said  farm  until  the  expiration  of  ten  j-ears  from  the  time  my 
son,  Charles  Lincoln,  arrives  at  full  age,  except  to  one  another,  nor 
shall  either  of  my  said  sons  have  authority  to  mortgage  or  encumber 
said  farm  in  any  manner  whatsoever,  except  in  the  sale  to  one  another 
as  aforesaid."  But  by  these  conditions  (so  nominated)  we  do  not 
understand  that  the  testator  intended  a  forfeiture  upon  breach ;  there 
is  no  limitation  over  in  favor  of  any  one ;  and  if  a  forfeiture  for  the 
benefit  of  his  heirs  was  intended,  the  devisees,  being  two  of  his  three 
heirs,  would  each  have  inherited  a  third  part ;  so  that,  as  heir  of  the 
testator,  Thomas  C.  had  full  power  to  charge  one-third  of  the  land  by 
mortgage  to  the  plaintiff.  But  there  is  no  indication  in  the  will,  or  in 
the  circumstances  of  the  testator,  that  he  intended,  in  anyi  event,  to  die 
intestate  as  to  this  property ;  while,  on  the  other  hand,  it  seems  clear 
to  us  that  the  testator  intended,  in  all  events,  that  his  sons  should  take 
this  farm,  subject  to  the  rights  given  to  their  mother,  to  have  and  to 
hold  the  same  to  them  and  their  heirs  forever.  Instead  of  giving  to  his 
sons  an  estate  in  the  land  less  than  a  fee  simple,  his  intent  and  purpose 
was  to  give  them  the  fee  simple,  but  to  eliminate  therefrom  its  inherent 
element  of  alienability,  for  a  limited  period,  or  to  incapacitate  his  devi- 
sees, although  sui  juris,  from  disposing  of  their  property  for  the  same 
limited  period,  to  wit :  until  the  younger  should  arrive  at  thirtj'-one 
years  of  age  —  each  and  both  of  which  purposes  are  repugnant  to  tlie 
nature  of  the  estate  devised. 

By  the  policy  of  our  laws,  jt  is  of  the  very  essence  of  an  estate  in  fee 
simple  absolute,  that  the  owner,  who  is  not  under  any  personal  dis- 
ability imposed  by  law,  maj'  alien  it  or  subject  it  to  the  paj-ment  of  his 
debts  at  any  and  all  times  ;  and  any  attempt  to  evade  or  eliminate  this 
element  from  a  fee  simple  estate,  either  bj-  deed  or  by  will,  must  be 
declared  void  and  of  no  forcie.     Hobbs  v.  Smith,  15  Ohio  St.  419. 

Of  course,  we  do  not  deny  that  the  owner  of  an  absolute  estate  in  fee 
simple  may  by  deed  or  by  will  transfer  an  estate  therein  less  than  the 
whole,  or  may  transfer  the  whole  upon  conditions,  the  breach  of  which 
will  terminate  the  estate  granted,  or  that  he  may  create  a  trust  whereby 
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the  beneficiary  may  not  control  the  corpus  of  the  trust,  or  even  autici- 
l^ate  its  profits.  But  as  we  construe  this  will,  nothing  of  the  kind  has 
been  here  attempted.  The  attempt  here  was  to  fasten  upon  the  estate 
devised  a  limitation  repugnant  to  the  estate,  which  limitation,  and  not 
the  devise,  must  be  for  that  reason  deelRred  void. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  Gary,  that  by  this 
devise  an  estate  in  trust,  until  the  j'ounger  son  should  arrive  at  the  age 
of  thirtj'-one,  was  created  for  the  benefit  of  the  widow  and  children  of 
the  testator.  That  such  was  the  effect  of  the  so-called  "  conditions," 
when  construed  in  connection  with  other  clauses  of  the  will.  We  do 
not  so  understand  the  will. 

When  the  elder  son,  Thomas,  arrived  at  age,  the  daughter  ceased  to 
have  any  right  whatever  in  the  devised  premises. 

The  right  of  the  widow  to  one-third  the  rents  and  profits  of  the  farm 
was  not  affected  by  the  arrival  of  Charles  at  thirty-one  years  of  age, 
and  did  not  affect  the  absolute  character  of  the  devise  to  the  sons.  If 
she  took  during  widowhood  one-third  of  the  lands,  the  sons  took  a  vested 
remainder  in  that  portion,  and  a  present  vested  estate  in  the  other  two- 
thirds.  If  her  right  was  to  rents  and  profits  as  such,  and  the  same  was 
made  a  charge  upon  the  lands,  the  estate  of  the  sons  nevertheless  vested 
in  them  and  for  their  own  benefit,  subject  to  the  encumbrance.  The 
relation  of  trustee  and  cestui  que  trust  existed  between  them  in  no 
proper  sense.  The  grantees  of  the  sons  would  have  stood  in  the  same 
relation  to  the  widow.  No  relation  of  personal  confidence  or  trust  was 
created,  but  one  growing  out  of  propertj-  rights  alone  —  strictly  legal 
rights.  Whatever  may  have  been  the  desire  of  the  testator  as  to  his 
widow  remaining  on  this  farm  after  the  majority  of  the  elder  son,  it  is 
quite  clear  that  the  rights  of  the  devisees  were  not  made  to  depend  on 
that  event.  The  personal  relations  of  the  members  of  his  family  were 
not  provided  for  after  the  arrival  of  Thomas  at  age,  but  their  property 
rights,  respectively,  were  defined ;  and  the  rights  of  neither  were  sub- 
jected to  the  control  or  supervision  of  the  other.  There  was  no  trust 
created. 

If  we  could  find  in  this  devise  a  trust  in  favor  of  the  widow,  until 
Charles  should  arrive  at  thirtj'-one  years  of  age  (and  certainly  there  was 
none  before,  if  not  after),  so  that  no  absolute  estate  vested  in  the  sons 
previous  to  the  termination  of  such  trust  estate,  or  if  we  could  find  a 
condition  which  prevented  the  vesting  of  the  fee  for  such  limited  period, 
or  a  condition  subsequent  upon  the  happening  of  which  the  estate 
devised  could  be  defeated,  a  different  conclusion,  no  doubt,  would  be 
reached. 

But  the  case  before  us,  is  the  devise  of  an  absolute  fee,  with  a  clause 
restraining  the  alienation  and  encumbering  of  the  estate  for  a  limited 
period,  intended,  no  doubt,  for  the  protection  of  the  devisees,  who  alone 
are  interested  in  the  estate  devised.  In  holding  that  such  restraint  is 
repugnant  to  the  nature  of  the  estate  devised,  and  is  void  as  against 
public  policy,  which  in  this  State,  in  the  interest  of  trade  and  com- 
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raerce,  gives  to  every  absolute  owner  of  property,  who  is  sui  Juris,  the 
power  to  control  and  dispose  of  such  property,  and  subjects  the  same 
to  the  payment  of  his  debts,  we  are  fully  aware  of  the  fact  that  many 
authorities  may  and  have  been  cited  to  the  contrary.  Others,  however, 
support  the  view  we  have  taken,  but  I  shall  not  attempt  either  to 
review  or  reconcile  the  cases,  being  content  to  rest  the  decision  upon 
what  we  conceive  to  be  sound  principle  and  sound  policj'.  The  owner 
of  property  cannot  transfer  it  absolutely  to  another,  and  at  the  same 
time  keep  it  himself.  We  fully  admit  that  he  may  restrain  or  limit  its 
enjoyment  by  trusts,  conditions  or  covenants,  but  we  deny  that  he  can 
take  from  a  fee  simple  estate  its  inherent  alienable  quality,  and  still 
transfer  it  as  a  fee  simple. 

Decree  for  plaintiff. 
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Supreme  Codrt  of  the  United  States.     1891. 

[Reported  141  U.  S.  296.] 

These  were  appeals  from  a  decree  in  equity  by  various  persons 
asserting  claims  to  the  real  estate  devised  by  Ira  Couch,  who  died 
January  28,  1857,  to  his  brother  James  and  to  his  nephew  Ira,  son  of 
James,  by  his  will  probated  March  21,  1857,  by  which  he  devised  and 
bequeathed  all  his  property,  real  and  personal,  to  certain  trustees  for 
the  term  of  twenty  years  for  certain  purposes ;  then  to  go  in  equal 
parts  to  four  relatives,  including  said  James  and  Ira:  and  provided 
further,  —  "  Nineteenth.  It  is  mj'  will  that  my  trustees  aforesaid  shall- 
paj'  the  several  gifts,  legacies,  annuities  and  charges  herein  to  the 
persons  named  in  this  will,  and  that  no  creditors  or  assignees  or  pur- 
chasers shall  be  entitled  to  any  part  of  the  bounty  or  bounties  intended 
to  be  given  by  rae  herein  for  the  personal  advantage  of  the  persons 
named ;  and  therefore  it  is  my  will  that,  if  either  of  the  devisees  or 
legatees  named  in  my  will  shall  in  any  way  or  manner  cease  to  be  per- 
sonally entitled  to  the  legacy  or  devise  made  bj'  me  for  his  or  her 
benefit,  the  share  intended  for  such  devisee  or  legatee  shall  go  to  his  or 
her  children,  in  the  same  manner  as  if  such  child  or  children  had  actu- 
ally inherited  the  same,  and,  in  the  event  of  such  person  or  persons 
having  no  children,  then  to  my  daughter  and  her  heirs. 

After  twenty  *j'ears  but  before  a  division  of  the  estate  by  the  trustees, 
James  conveyed  his  share.  His  son  Ira  claimed  this  share  on  the 
ground  that  by  reason  of  this  alienation,  the  devise  over  in  the  nine- 
teenth clause  to  his  children  took  effect.' 

1  The  statement  of  the  case  is  condensed  and  only  part  of  the  opinion  of  the  court 
is  given.    The  trustees  were  held  to  have  a  fee. 
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Mr.  Henry  B.  Mason  for  Potter. 

Mr.  Monroe  L.  Willard  for  Hale. 

Mr.  D.  K.  Tenney  for  George  B.  Johnson,  husband  of, Caroline  E. 
Johnson. 

Mr.  Charles  H.  Aldrich  for  Mrs.  Johnson's  children. 

Mr.  John  S.  Cooper  and  Mr.  John  Q.  Eeid  for  James  Couch  and 
Elizabeth  G.  Couch. 

Mr.  Charles  H.  Wood  for  Ira  Couch,  son  of  James. 

Mr.  William  H.  Wood  and  Mr.  C.  Beckwith  for  the  trustees. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Court. 

2.  From  this  view  of  the  nature  and  duration  of  the  estate  of  the 
trustees,  it  necessarilj''  follows  that  by  the  terms  of  the  fourth  and  fifth 
clauses  of  the  will,  devising  and  bequeathing  to  the  testator's  brother 
and  nephew,  respectively,  "  after  the  expiration  of  the  trust  estate 
vested  in  my  executors  and  trustees,"  "  one  fourth  part  of  all  my  estate, 
both  real  and  personal,"  (after  the  pa^'ment  of  debts  and  legacies, 
which  he  charged  upon  the  real  estate,)  no  legal  title  in  any  specific 
part  of  the  estate,  and  no  right  of  possession,  vested  in  either  of  them, 
until  the  trustees  had  divided  the  estate  and  conveyed  to  each  of  them 
one  fourth  of  the  estate  or  of  the  "proceeds  of  its  sale ;  but,  on  well 
settled  principles,  an  equitable  estate  in  fee  in  one  fourth  of  the  residue 
of  the  testator's  whole  propertj'  vested  in  the  brother  and  in  the  nephew 
respectively  .from  the  death  of  the  testator.  Cropley  v.  Cooper,  19 
Wall.  167;  McArthur  v.  Scott,  113  U.  S.  340,  378,  380;  Phip2?s  v. 
Ackers,  9  CI.  &  Fin.  583  ;  Weston  v.  Weston,  125  Mass.  268  ;  Nicoll 
V.  Scott,  99  Illinois,  529  ;  Scofield  v.  Olcott,  120  Illinois,  362. 

To  the  suggestion  that  the  will  violated  the  rule  against  perpetuities, 
which  prohibits  the  tj'ing  up  of  propertj'  beyond  a  life  or  lives  in  being 
and  twentj--one  j'ears  afterwards,  it  is  a  sufficient  answer  that  after 
twenty  years  from  the  death  of  the  testator,  and  after  the  death  of 
the  widow  and  daughter,  (if  not  before,)  the  title,  legal  and  equitable, 
in  the  whole  estate  would  be  vested  in  persons  capable  of  conveying  it. 
Waldo  V.  Cummings,  45  Illinois,  421 ;  I/itnt  v.  Lunt,  108  Illinois,  307. 

3.  Nor  is  the  estate  of  the  residuary  devisees  affected  hy  the  nine- 
teenth clause  of  the  will,  which  is  in  these  words  :  "  It  is  my  will  that 
my  trustees  aforesaid  shall  pay  the  several  gifts,  legacies,  annuities 
and  charges  herein  to  the  persons  named  in  this  will,  and  that  no  cred- 
itors or  assignees  or  purchasers  shall  be  entitled  to  any  part  of  the 
bounty  or  bounties  intended  to  be  given  by  me  herein  for  the  personal 
advantage  of  the  persons  named;  and  therefore  it  is  mj' will . that,  if 
either  of  the  devisees  or  legatees  named  in  mj'  will  shall  in  anj*  way  or 
manner  cease  to  be  personally  entitled  to  the  legacy  or  devise  made  by 
me  for  his  or  her  benefit,  the  share  intended  for  such  devisee  or  legatee 
shall  go  to  his  or  her  children,  in  the  same  manner  as  if  such  child  or 
children  had  actually  inherited  the  same,  and,  in  the  event  of  such 
person  or  persons  having  no  children,  then  to  my  daughter  and  her 
heirs." 
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The  devise  over  in  this  clause  cannot,  indeed,  by  reason  of  the  words 
"gifts,  legacies,  annuities  and  charges,"  and  "bounty  or  bounties,"  in 
the  preamble,  be  confined  to  the  legacies  and  annuities  given  by  the 
testator  and  charged  on  his  real  estate  by  clauses  six  to  thirteen  inclu- 
sive, and  by  clause  eighteen.  So  to  hold  would  be  utterly  to  disregard 
the  comprehensive  and  decisive  words,  "  devisees  or  legatees,"  "  legacy 
or  devise,"  and  "  share  intended  for  such  devisee  or  legatee,"  by  which 
the  testator  clearly  manifests  his  intention  that  the  devise  over  shall 
attach  to  the  shares  of  bis  real  estate  devised  to  his  widow,  daughter, 
brother  and  nephew,  respectivelj',  by  clauses  two,  three,  four  and  five, 
except  so  far  as  its  effect  upon  the  shares  of  the  daughter  and  the 
widow  may  be  modified  by  the  trusts  created  for  their  benefit  by  clauses 
twenty  and  twenty-two. 

The  testator  having  declared  his  will  that  the  devises  of  the  shares 
shall  be  "for  the  personal  advantage  of"  the  devisees,  and  that  "no 
creditors  or  assignees  or  purchasers  shall  be  entitled  to  any  part,"  and 
having  directed  tiie  devise  over  to  take  effect  "  if  either  of  the  devisees 
shall  in  any  way  or  manner  cease  to  be  personallj'  entitled  to  the  de- 
vise made  for  his  benefit,"  the  devise  over  of  the  shares  of  the  brother 
and  the  nephew,  if  valid,  would  take  effect  upon  anj'  alienation  by  the 
first  devisee,  whether  voluntarj'  or  involuntary*,  by  sale  and  conveyance, 
by  levy  of  execution,  bj'  adjudication  of  bankruptcy,  or  otherwise  ;  or, 
at  least,  upon  any  such  alienation  before  his  vested  equitable  estate 
became  a  legal  estate  after  tlie  expiration  of  the  twenty  years. 

But  the  right  of  alienation  is  an  inherent  and  inseparable  quality  of 
an  estate  in  fee  simple.  In  a  devise  of  land  in  fee  simple,  therefore,  a 
condition  against  all  alienation  is  void,  because  repugnant  to  the  estate 
devised.  Lit.  §  360;  Co.  Lit.  206  b,  223  a;  4  Kent  Com.  131; 
McDonogh  v.  Murdoch,  15  How.  367,  373,  375,  412.  For-  the  same 
reason,  a  limitation  over,  in  case  the  first  devisee  shall  alien,  is  equally 
void,  whether  the  estate  be  legal  or  equitable.  Howard  v.  Carusi, 
109  U.  S.  725  ;  Ware  v.  Cmw,  10  B.  &  C.  433  ;  Shaw  v.  Ford,  7  Ch. 
D.  669;  In  re  Dugdale,  38  Ch.  D.  176;  Corbeti  v.  Corbett,  13  P.  D. 
136;  Steib  v.  Whitehead,  111  Illinois,  247,  251  ;  I^elley  v.  Meins,  135 
Mass.  231,  and  cases  there  cited.  And  ou  principle,  and  according  to 
the  weight  of  authority,  a  restriction,  whether  by  way  of  condition  or 
of  devise  over,  not  forbidding  alienation  to  particular  persons  or  for  par- 
ticular purposes  only,  but  against  any  and  all  alienation  whateverduring 
a  limited  time,  of  an  estate  in  fee,  is  likewise  void,  as  repugnant  to 
the  estate  devised  to  the  first  taker,  by  depriving  him  during  that  time 
of  the  inherent  power  of  alienation.  Booseoelt  v.  Thurman,  1  Johns. 
Ch.  220 ;  Mandlebaum  v.  McDonell,  29  Michigan,  77 ;  Anderson  v. 
Cary,  36  Ohio  St.  506  ;  Twitty  v.  Camp,  Phil.  Eq.  (No.  Car.)  61 ;  In 
re  Bosher,  26  Ch.  D.  801. 

The  cases  most  relied  on,  as  tending  to  support  a  different  concln- 
sion,  are  two  decisions  of  this  court,  not  upon  devises  of  real  estate, 
but  upon  peculiar  bequests  of  slaves,  at  times  and  places  at  which 
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they  were  considered  personal  property.     Smith  v.  Bdl,  6  Pet.  68 ; 
Williams  v.  Ash,  1  How.  1. 

In  Smith  v.  £eU,  the  general  doctrine  was  not  denied ;  and  the 
decision  turned  upon  the  construction  of  the  words  of  a  will  by  which 
a  Virginia  testator  bequeathed  all  his  personal  estate  (consisting  mostly 
of  slaves)  to  his  wife  "  to  and  for  her  own  use  and  benefit  and  disposal 
absolutely ;  the  remainder  of  said  estate,  after  her  decease,  to  be  for 
the  use  of"  his  son.  This  was  held  to  give  the  son  a  vested  remainder, 
upon  grounds  summed  up  in  two  passages  of  the  opinion,  delivered  by 
Chief  Justice  Marshall,  as  follows  :  "  The  limitation  in  remainder  shows 
that,  in  the  opinion  of  the  testator,  the  previous  words  had  given  only 
an  estate  for  life.  This  was  the  sense  in  which  he  used  them."  6  Pet. 
76.  "  The  limitation  to  the  son  on  the  death  of  the  wife  restrains 
and  limits  the  preceding  words  so  as  to  confine  the  power  of  absolute 
disposition,  which  they  purport  to  confer  of  the  slaves,  to  such  a  dis- 
position of  them  as  may  be  made  by  a  person  having  only  a  life  estate 
in  them."     6  Pet.  84. 

In  Williams  v.  Ash,  a  Maryland  testatrix  bequeathed  to  her  nephew 
all  her  negro  slaves,  naming  them,  "  provided  he  shall  not  carry  them 
out  of  the  State  of  Maryland,  or  sell  them  to  anj'  one;  in  either  of 
which  events  I  will  and  devise  the  said  negroes  to  be  free  for  life." 
One  of  the  slaves  was  sold  by  the  nephew,  and,  upon  petition  against 
the  purchaser,  was  adjudged  to  be  free.  As  stated  by  Chief  Justice 
Taney,  in  delivering  the  opinion  of  the  court,  and  recognized  in  the 
statute  of  Maryland  of  1809,  c.  171,  therein  cited,  "By  the  laws  of 
Maryland,  as  thej'  stood  at  the  date  of  this  will,  and  at  the  time  of  the 
death  of  the  testatrix,  anj'  person  might,  bj'  deed  or  last  will  and  testa- 
ment, declare  his  slave  to  be  free  after  an3-  given  period  of  service,  or 
at  any  particular  age,  or  upon  the  performance  of  anj'  condition,  or  on 
the  event  of  any  contingency."  1  How.  13 ;  3  Kilty's  Laws.  The 
condition  or  contingency,  forbidding  the  slaves  to  be  sold  or  carried 
out  of  the  State,  was,  as  applied  to  that  peculiar  kind  of  propertj',  a 
humane  and  reasonable  one.  The  decision  reallj'  turned  upon  the  local 
law,  and  appears  to  have  been  so  understood  by  the  Court  of  Appeals 
of  the  State  in  Steuart  v.  Williams,  3  Maryland,  425.  Chief  Justice 
Taney,  indeed,  going  bej'ond  what  was  needful  for  the  ascertainment 
of  the  rights  of  the  parties,  added  :  "But  if,  instead  of  giving  freedom 
to  the  slave,  he  had  been  bequeathed  to  some  third  person,  in  the  event 
of  his  being  sold  or  removed  out  of  the  State  by  the  first  taker,  it  is 
evident  upon  common  law  principles  that  the  limitation  over  would  have 
been  good,"  citing  Doe  v.  Sawlce,  2  East,  481.  But  the  case  cited 
concerned  an  assignment  of  a  leasehold  interest  only,  and  turned  upon 
the  construction  of  its  particular  words,  no  question  of  the  validity  of 
the  restriction  upon  alienation  being  suggested  bj*  counsel  or  considered 
bj'  the  court ;  and  the  dictum  of  Chief  Justice  Taney,  if  applied  to  a 
conditional  limitation  to  take  effect  on  any  and  all  alienation,  and 
attached  to  a  bequest  of  the  entire  interest,  legal  or  equitable,  even  in 
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personalty,  is  clearly  contrary  -to  the  authorities.  Bradley  v.  Peixoto, 
3  Ves.  Jr.  324;  S.  C.  Tudor's  Leading  Cases  on  Property  (3d  ed.) 
968,  and  note  ;  In  re  Bugdale,  38  Ch.  D.  176  ;  Corbett  v.  Gorhett,  13 
P.  D.  136;  Steib  v.  Whitehead,  111  111.  247,  251 ;  ZovMy.  Gillender, 
35  N.  Y.  617. 

The  case  at  bar  presents  no  question  of  the  validity  of  a  proviso 
that  income  bequeathed  to  a  person  for  life  shall  not  be  liable  for  his 
debts,  such  as  was  discussed  in  Nichols  v.  Levy,  5  "Wall.  433,  in 
Nichols  V.  Eaton,  91  U.  S.  716,  and  in  Spindle  v.  Shreve,  111  U.  S. 
642.  In  Steib  v.  Whitehead,  above  cited,  the  Supreme  Court  of  Illi- 
nois, while  upholding  the  validitj-  of  such  a  proviso,  said  :  "  We  fully 
recognize  the  general  proposition  that  one  cannot  make  an  absolute 
gift  or  other  disposition  of  propertj',  particularly  an  estate  in  fee,  and 
3'et  at  the  same  time  impose  such  restrictions  and  limitations  upon  its 
use  and  enjoj-ment  as  to  defeat  the  object  of  the  gift  itself,  for  that 
would  be,  in  effect,  to  give  and  not  to  give,  in  the  same  breath.  Nor 
do  we  at  all-  question  the  general  principle  that,  upon  the  absolute  trans- 
fer of  an  estate,  the  grantor  cannot,  by  any  restrictions  or  limitations 
contained  in  the  instrument  of  transfer,  defeat  or  annul  the  legal  con- 
sequences which  the  law  annexes  to  the  estate  thus  transferred.  If, 
for  instance,  upon  the  transfer  of  an  estate  in  fee,  the  conveyance 
should  provide  that  the  estate  thereby  conveyed  should  not  be  subject 
to  dower  or  curtesy,  or  that  it  should  not  descend  to  the  heirs  general 
of  the  grantee  upon  his  dying  intestate,  or  that  the  grantee  should 
have  no  power  of  disposition  over  it,  the  provision,  in  either  of  these 
cases,  would  clearly  be  inoperative  or  void,  because  the  act  or  thing  for- 
bidden is  a  right  or  incident  which  the  law  annexes  to  every  estate 
in  fee  simple,  and  to  give  effect  to  such  provisions  would  be  simplj' 
permitting  individuals  to  abrogate  and  annul  the  law  of  the  State  by 
mere  private  contract.     This  cannot  be  done.''     111111.251. 

The  restraint,  sought  to  be  imposed  b}'  the  nineteenth  clause,  upon 
any  alienation  by  the  brother  or  by  the  nephew  of  the  share  devised 
to  him  in  fee,  being  void  for  repugnancy,  it  follows  that  upon  such 
alienation,  or  upon  an  attempt  to  alienate,  his  estate  was  not  defeated, 
and  no  title  passed  under  the  devise  over,  either  to  the  nephew  in  the 
share  of  the  brother,  or  to  the  daughter  or  her  children  in  the  share  of 
the  brother  or  of  the  nephew,  and  therefore  nothing  passed  by  the 
daughter's  deed  to  her  husband.  , 

Mr.  Justice  Brewer  and  Mr.  Justice  Brown  took  no  part  in  the 
decision  of  this  case.' 

1  See  Latimer  v.  Waddell,  119  N.  C.  870  (1896). 
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B.    Estates  for  Life  and  for  Years. 

LOCKYER  V.   SAVAGE. 

Exchequer  m  EgciTr.     1733. 

[Reported  2  Stra.  947.] 

The  plaintiffs  broiigbt  a  bill  as  assignees  of  a  commission  of  bank- 
ruptcy against  Norris,  to  have  an  account  of  the  personal  estate  which 
the  bankrupt's  wife's  father  died  possessed  of,  he  being  a  freeman  of 
London. 

The  defendants  insisted,  that  by  articles  between  the  bankrupt  and 
Freeman  and  his  daughter,  previous  to  the  marriage,  she  had  in  con- 
sideration of  £4000  advanced  bj'  the  father  in  his  lifetime,  released  her 
right  to  any  further  demand  out  of  the  personal  estate ;  and  that  the 
£4000  was  settled  to  the  use  of  the  bankrupt  for  life,  but  if  he  failed  in 
the  world,  the  trustees  were  not  to  pay  the  produce  to  him,  but  apply 
it  to  the  separate  maintenance  of  the  wife  and  children. 

Upon  the  hearing  two  points  were  ruled :  1.  That  a  child  of  full  age 
might,  for  the  consideration  of  a  present  advancement,  bar  herself  of 
the  customary  share.  And  that  it  was  stronger  in  the  case  of  a  child 
who  had  a  right,  than  in  the  case  of  an  intended  wife,  which  had  been 
allowed.  2  Vern.  665.  2.  That  the  provision  for  her  maintenance  in 
case  the  husband  failed,  was  good  against  creditors ;  it  not  being  a 
provision  out  of  the  bankrupt's  estate,  but  the  settlement  of  her  own 
fortune.  Abr.  Equ.  Cas.  53,  54.  And  though  it  was  objected,  that 
the  profits  were  forfeited  by  the  act  which  was  to  vest  the  separate 
right  in  the  wife,  viz.,  bankruptcy;  and  when  two  rights  concur, 
fortior  est  dispositio  legis  quam  hominis  :  yet  the  court  compared  it, 
to  the  case  of  a  lease,  where  the  lessee  is  restrained  from  assigning 
without  consent  of  the  lessor,  and  the  assignment  has  alwaj's  been 
held  to  be  void.  The  bill  was  dismissed  with  costs.  Strange  pro 
defendente.* 

1  See  Dommett  v.  Bedford,  6  T.  B.  684  (1796). 
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ROE  d.  HUNTER  v.  GALLIERS. 

King's  Bench.     1787. 

[SepeHed  2  T.  B.  133.] 

In  this  ejectment  a  special  verdict  was  found  before  Gould,  J.,  at  the 
last  assizes  at  Hertford,  which  stated  that  John  Hunter  being  seised  in 
fee  of  the  premises  in  question,  demised  the  same  by  two  several  leases 
dated  24th  December,  1778,  to  Green,  who  for  some  time  before  had 
been  and  afterwards  continued  to  be  a  dealer  in  horses,  for  twentj--one 
years  from  Michaelmas,  1778,  at  rack  rents  for  both  farms  of  £150  a 
year,  without  any  fine  or  other  consideration  than  the  yearly  rents  ;  in 
each  of  which  leases  is  contained  the  following  proviso:  "  that  if  the 
said  yearly  rents  thereby  reserved,  or  either  of  them,  or  anj-  part  there- 
of, shall  be  behind  or  unpaid  for  twenty  days  next  after  the  respective 
days  of  paj'ment,  being  lawfully'  demanded  ;  or  if  the  said  J.  Green,  his 
executors,  or  administrators,  shall  assign  over  the  indenture  of  lease, 
or  assign  or  let  the  premises  thereby  demised,  or  any  part  thereof,  to 
any  person  whatsoever  for  any  time  or  times  whatsoever,  without  the 
license  or  consent  of  the  said  J.  Hunter,  his  heirs,  and  assigns,  first  had 
or  obtained  in  writing  under  his  or  their  hands  for  that  purpose  ;  or  if 
the  said  J.  Green,  his  executors,  or  administrators,  shall  commit  any 
act  of  bankruptcy  within  the  intent  and  meaning  of  any  Statutes  made 
or  to  be  made  in  relation  to  bankrupts,  whereon  a  commission  shall 
issue,  and  he' or  they  shall  be  found  or  declared  to  be  a  bankrupt  or 
bankrupts ;  or  if  he  or  thej'  shall  make  any  composition  with  his  or 
their  creditors  for  the  payment  of  his  or  their  debts,  though  a  commis- 
sion of  bankrupt  doth  not  issue,  or  if  he  or  they  shall  make  any  assign- 
ment of  his  or4heir  effects  in  trust  for  the  benefit  of  his  or  their  creditors ; 
that  then  and  from  thenceforth  in  any  of  these  cases  it  shall  and  may 
be  lawful  to  and  for  the  said  J.  Hunter,  his  heirs,  and  assigns,  into  the 
said  demised  premises  to  re-enter,  and  the  same  again  to  have,  re-possess, 
and  enjoy,  as  in  his  or  their  former  estate,  anything  therein  contained 
to  the  contrary  notwithstanding."  It  is  then  found  that  counterparts  of 
the  said  leases  were  executed.  That  the  two  farms  after  such  demise 
and  before  the  bankruptcy  of  Green  were  improved  by  the  bankrupt 
£30  per  annum.  It  then  stated  the  act  of"bankruptcy ;  that  a  commis- 
sion issued  thereon  on  3d  February,  1787 ;  that  Green  was  duly  found 
and  declared  a  bankrupt ;  and  that  the  defendants  afterwards  entered 
into  the  premises,  and  were  possessed  as  assignees  under  the  commission 
and  the  usual  assignment ;  upon  whom  the  said  John  Hunter  afterwards 
entered.     But  whether,  &c. 

Rous,  for  the  plaintiff. 

Morgan,  for  the  defendant. 
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AsHHUEST,  J.  The  only  question  is,  whetlier  a  proviso  in  a  lease, 
that  if  the  lessee  ^commit  an  act  of  bankrnptcj',  or,  in  other  words,  do 
any  of  those  acts  upon  which  a  commission  of  bankrupt  may  be  sued 
out,  the  landlord  shall  have  a  right  to  re-enter,  be  legal  or  not?  The 
general  principle  is  clear,  that  the  landlord,  having  the  jus  disponendi, 
may  annex  whatever  conditions  he  pleases  to  his  grant,  provided  thej' 
be  not  illegal  or  unreasonable.  Then  is  this  proviso  contrary  to  any 
express  law;  or  so  unreasonable  as  that  the  law  will  pronounce  it 
to  be  void  ?  That  it  is  not  against  any  positive  law  is  admitted  ;  and  no 
case  has  decided  it  to  be  illegal.  In  the  case  of  Lord  Stanhope  against 
Skeggs,  the  court  were  divided  in  opinion  upon  the  question  which 
arose  there ;  therefore  that  is  no  authority  either  way :  but  considering 
what  the  ground  of  that  difference  was,  it  is  some  authority  in  support 
of  this  proviso ;  for  the  doubt  arose  upon  considering  whether  a  clause 
of  restraint  could  operate  upon  executors  to  prevent  them  from  assign- 
ing land  which  was  expressly  leased  to  the  original  tenant  and  his 
executors,  eo  nomine,  when  that  was  the  only  means  by  which  they 
could  exercise  their  trust.  Now  that  doubt  does  not  occur  in  this  case, 
this  question  turning  on  a  different  point.  This  proviso  then  not  being 
against  any  express  authority  of  law,  it  remains  to  be  considered 
whether  it  be  void  or  unlawful  as  against  reason  or  public  policy ;  now 
it  does  not  appear  to  me  to  be  against  either.  First,  it  is  reasonable 
that  a  landlord  should  exercise  his  judgment  with  respect  to  the  person 
to  whom  he  trusts  the  management  of  liis  estate  ;  a  covenant  therefore 
not  to  assign  is  legal ;  covenants  to  that  effect  are  fl'equently  inserted 
in  leases ;  ejectments  are  everj'  day  brought  on  a  breach  of  such  cove- 
nants. The  landlord  may  verj'  well  provide  that  the  tenant  shall  not 
make  him  liable  to  any  risk  by  i  voluntarj'  assignment,  or  by  any  act 
which  obliges  him  to  relinquish  the  possession.  If  it  be  reasonable  for 
him  to  restrain  the  tenant  from  assigning,  it  is  equally  reasonable  for 
him  to  guard  against  such  an  event  as  the  present,  because  the  conse- 
quence of  the  bankruptcy  is  an  assignment  of  the  property  into  other 
hands.  Perhaps  it  may  be  more  necessary  for  the  landlord  to  guard 
against  this  latter  event,  as  there  is  greater  danger  to  be  apprehended 
by  him  in  this  than  in  the  former  case.  Persons  who  are  put  into 
possession  under  a  commission  are  still  less  likely  to  take  proper  care 
of  the  land  than  a  private  assignee  of  the  first  tenant.  Neither  is  there 
any  reason  of  public  policy  to  be  urged  against  allowing  such  a  proviso. 
It  conduces  to  the  security  of  landlords,  which  can  never  be  urged  as  a 
ground  of  objection  on  that  head.  On  the  whole  therefore  I  am  of 
opinion  that  this  is  a  valid  proviso ;  and,  the  lease  having  been  forfeited 
bj'  the  tenant's  becoming  a  bankrupt,  the  lessor  of  the  plaintiff  is  entitled 
to  recover. 

Bdller,  J.,  after  commending  the  conciseness  of  the  special  verdict, 
and  recommending  it  as  an  example  in  future,  said,  the  question  lies 
in  a  very  narrow  compass ;  whether  a  proviso  in  a  lease  for  twent3'-one 
years,  that  it  shall  be  void  if  the  lessee  become  a  bankrupt,  be  good  in 
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law?  The  defendant's  counsel  has  commented  much  upon  the  different 
parts  of  this  proviso.  I  cannot  say  whether  anj'  part  of  it  may  or  may 
not  be  objectionable  with  reference  to  the  Statutes  concerning  bank- 
rupts ;  we  are  now  to  decide  upon  the  construction  of  a  proviso  at 
common  law,  and  not  on  any  Statute.  There  is  a  great  difference 
between  them :  Lord  Chief  Justice  Wilmot  took  the  distinction  in  a 
case  before  him  in  the  Common  Pleas,  in  wliich  his  Lordship  said, 
where  the  question  depends  on  a  Statute,  that  mows  down  all  before  it, 
and  it  acts  like  a  powerful  tyrant  that  knows  no  bounds:  but  the 
common  law  operates  with  a  more  lenient  hand  ;  it  roots  out  that  which 
is  bad,  and  leaves  that  which  is  good.  The  question  here  is,  whether 
tliis  proviso  be  good  according  to  the  principles  of  the  common  law  as 
to  that  part  of  it  on  which  this  question  arises,  namely,  the  act  of  bank- 
ruptcy, which  is  the  only  point  necessary  to  be  considered.  The  cases 
cited  by  the  defendant's  counsel  have  not  the  least  analogy  to  the 
present  question.  That  which  was  cited  from  Equity  Cases  Abridged 
proves  nothing  to  this  purpose.  It  was  there  taken  for  granted  that  a 
clause  to  prevent  alienation  by  the  tenant  was  good ;  but  the  court 
considered  that  the  particular  alienation  in  question  was  not  within  the 
terms  of  the  covenant,  because  the  covenant  only  extended  to  the  act 
of  the  part}-,  and  that  was  an  alienation  in  law,  for  the  assignment  was 
b}'  virtue  of  a  Statute.  This  case  has  also  been  argued  on  general  prin- 
ciples of  inconvenience,  because  the  possession  of  an  estate  on  such 
terms  enables  tenants  to  hold  out  false  colors  to  the  world.  But  that 
sort  of  observation  does  not  apply  to  the  case  of  land ;  for  a  creditor 
would  not  rely  on  the  bare  possession  of  the  land  by  the  occupier, 
unless  he  knew  what  interest  he  had  in  it.  If  he  were  desirous  of 
knowing  that,  he  must  look  into  the  lease  itself;  and  there  he  would 
find  the  proviso  that  the  tenant's  interest  would  be  forfeited  in  case  of 
his  bankruptcy.  The  stock  upon  a  farm  may  indeed  induce  a  credit ; 
but  that  will  not  govern  the  present  case.  It  is  next  urged  that  this  is 
equivalent  to  a  proviso  that  the  lease  shall  not  be  seized  under  a  com- 
mission of  bankrupt ;  the  defendant's  counsel  having  first  supposed  the 
lease  to  be  granted  absolutely  for  a  certain  term,  and  then  that  a  subse- 
quent proviso  is  added  to  that  effect.  Such  a  proviso  as  that  indeed 
would  be  bad,  because  it  would  be  repugnant  to  the  grant  itself:  but 
here  there  is  an  express  limitation  that  the  lease  shall  be  void  upon  the 
fact  of  the  lessee's  becoming  a  bankrupt.  It  is  clear  that  the  landlord' 
in  this  case  parted  with  the  term  on  account  of  his  personal  confidence 
in  his  tenant ;  that  is  manifestly  the  case  in  all  leases  where  clauses 
against  alienation  are  inserted.  The  landlord  perhaps  relies  on  the 
tenant's  honesty  ;  or  he  approves  of  his  skill  in  farming,  and  thinks  he 
will  take  more  care  of  the  farm  than  another ;  and  therefore  he  has  a 
right  to  guard  against  the  event  of  the  estate's  falling  into  the  hands  o( 
any  other  person,  who  may  not  manage  it  so  well  as  the  original  tenant. 
Suppose  a  lease  were  made  for  twenty-one  years,  on  condition  that  the 
tenant  shall  so  long  continue  to  occupy  the  land  personally ;  there  could 
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be  no  objection  made  to  such  a  condition,  for  the  personal  confidence  is 
the  very  motive  of  granting  the  lease  :  and  that  is  like  the  present  case. 
Lord  Stanhope's  Case  does  not  apply  at  all  to  this.  In  the  first  place, 
the  court  were  equallj-  divided,  and  therefore  the  case  Is  of  no  authority. 
In  mentioning  this,  I  do  not  mean  to  say,  or  even  to  insinuate,  that  the 
opinion  which  I  then  held  was  right.  But  there  is  a  great  difference 
between  the  two  cases :  for  there  the  lease  was  granted  to  the  tenant, 
his  executors,  and  administrators :  thej'  were  to  take  as  such,  which 
gave  rise  to  the  doubt  in  that  case ;  and  Lord  Mansfield  there  said,  the 
difHculty  is,  that,  as  by  the  terms  of  the  lease  the  executors  were  to 
take,  the  subsequent  proviso  that  they  should  not  assign  seems  to  be 
repugnant  to  the  grant  itself.  Again,  that  was  not  a  husbandry  lease 
for  twenty-one  3'ears,  like  the  present,  but  for  forty-one  years ;  and 
there  uia.y  be  great  reason  for  a  distinction  between  the  two  terms  ;  for 
if  such  a  proviso  as  this  were  inserted  in  very  long  leases,  it  would  be 
tying  up  propertj'  for  a  considerable  length  of  time,  and  would  be  open 
to  the  objection  of  creating  a  perpetuitj-.  But  the  principal  ground  is, 
that  this  is  a  stipulation  not  against  law,  not  repugnant  to  anything 
stated  in  the  former  part  of  the  lease,  but  merely  a  stipulation  against 
the  act  of  the  lessee  himself,  which  I  think  it  was  competent  for  the 
lessor  to  make; 

Grose,  J.  The  question  is,  whether  the  landlord  maj'  not  stipulate 
that  he  will  let  his  land  onlj'  to  the  tenant,  or  to  such  assignee  of  the 
tenant  as  the  landlord  shall  approve  of.  I  know  of  no  Statute  or  case 
which  says  that  such  a  stipulation  is  bad.  The  defendant's  counsel  has 
called  to  his  assistance  the  21  St.  Jac.  1,  but  that  has  never  been  con- 
strued to  extend  to  lands,  it  only  relates  to  goods  and  chattels.  The 
argument  of  the  tenant's  obtaining  credit  by  holding  out  false  colors, 
does  not  apply  to  the  case  of  land,  but  merely  to  goods ;  for  a  inan 
does  not  get  credit  merely  from  the  occupation  of  land,  but  from  the 
interest  which  he  has  in  it ;  in  order  to  know  which  it  is  necessary-  that 
the  creditor  should  see  the  lease,  which,  when  produced,  would  show 
that  the  estate  would  be  defeated  upon  the  tenant's  becoming  a  bank- 
rupt. Therefore  the  argument  derived  from  the  credit  which  the  tenant 
is  likely  to  get  by  being  in  possession  of  the  land,  can  have  no  weight 
in  this  case.  As  to  the  inconvenience  which  it  has  been  contended  will 
arise  from  establishing  the  validity  of  this  proviso,  it  rather  bears  the 
other  waj- ;  for  this  cannot  be  determined  to  be  illegal  on  any  principle 
which  would  not  equally  extend  to  leases  which  are  everj'  day  granted  in 
large  towns,  restraining  the  assignment  of  houses  to  persons  exercising 
obnoxious  trades  ;  that  not  onlj'  diminishes  the  value  of  the  particular 
house  so  assigned,  but  also  the  adjoining  houses,  belonging  probablj-  to 
the  same  landlord. 

Judgment  for  the  plaintiff. 
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SHEE  V.  HALE. 
Chancery.  1807. 
[neported  13  Ves.  404.] 

John  Mootham  by  his  will,  dated  in  March  1803,  gave  and  be- 
queathed all  the  residue  of  his  real  and  personal  estate  to  trustees,  upon 
trust,  to  pay  to  his  son  John  Mootham  the  yearly  sum  of  £200,  clear  of 
all  deductions,  during  the  term  of  his  natural  life,  or  until  such  time  as 
his  said  son  should  actually-  sign  anj'  instrument,  whereby  or  in  which 
he  should  contract  or  agree  to  sell,  assign,  or  otherwise  part  with,  the 
same  or  any  part  thereof,  or  any  way  charge  the  same,  or  any  part 
thereof,  as  a  security  for  an}'  sum  or  sums  of  money,  to  be  advanced  or 
lent  to  him  by  anj-  person  or  persons  whomsoever,  or  in  any  other 
manner  whatever  charge  or  dispose  of  such  annuity,  or  any  part  there- 
of, by  anticipation  ;  or  whereby  or  in  which  he  should  authorize  or  em- 
power, or  intend  to  authorize  or  empower  any  person  or  persons  whom- 
soever to  receive  such  annuity,  or  any  part  thereof,  except  only  as  to 
the  then  next  quarterly  payment,  after  such  authority  or  power  should 
be  given :  such  annuity  or  annual  sum  to  be  paid  to  his  said  son  John 
Mootham  by  four  equal  quarterly  payments ;  and  he  declared  his  will 
to  be,  that  in  case  his  said  son  should  at  any  time  sign  or  execute  anj' 
such  instrument  or  writing  for  the  purposes  or  any  of  the  purposes 
aforesaid,  (except  as  aforesaid,)  then  and  from  thenceforth  the  same, 
and  ever}-  part  thereof,  should  cease  to  be  paid  or  payable  to  him  ;  and 
should  sink  into  the  general  residue  of  his  personal  estate. 

By  a  codicil,  dated  the  27th  of  December,  1803,  the  testator  be- 
queathed the  residue  of  his  estate  and  effects  to  the  same  trustees,  upon 
trust  to  pay  the  interest  and  produce  thereof  unto  his  wife  Elizabeth, 
during  her  life ;  and  after  her  decease  directed  them  to  transfer  such 
residuary  personal  estate  to  other  persons. 

The  testator  died  on  the  6th  of  July,  1804.  John  Mootham,  the  son, 
being  in  confinement  for  debt,  took  the  benefit  of  an  Insolvent  Act, 
passed  on  the  30th  of  julj-,  1804  ;  and  the  annuity  of  £200  under  the 
will  of  his  father  was  inserted  in  the  schedule  of  his  property  delivered 
in,  and  signed  by  him. 

The  bill  was  filed  by  the  assignees  under  the  Insolvent  Act,  claiming 
the  annuity.  The  answers  raised  the  question,  whether  the  annuity  was 
forfeited  and  sunk  into  the  residue. 

Mr.  Bichards  and  Mr.  Rovpell,  for  the  plaintiffs,  and  Mr.  Fon- 
blanque  and  Mr.  W.  Agar,  for  the  defendant  Mootham. 

Mr.  Thomson  and  Mr.  Benyon,  for  the  residuary  legatees. 

The  Master  of  the  Rolls.  [Sir  William  Grant.]  The  intention  o( 
the  testator,  to  make  this  annuity  personal  to  his  son,  cannot  be  doubted. 
The  question  is,  whether  that  intention  is  sufficiently  expressed.    He 
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has  gone  awkwardly  about  it,  by  expressing  particular  acts.  His  son 
was  not  to  have  this  as  a  fund  of  credit.  The  testator  supposed  he  had 
sufflcientlj-  guarded  against  that.  It  appears  to  me,  that  the  son  has 
done  an  act  within  this  will,  to  authorize  or  empower  others  to  receive 
this  annuity.  This  differs  from  the  case  of  the  bankrupt.  The  bank- 
rupt had  not  done  anything.  Tlie  insolvent  debtor  was  not  in  a  situa- 
tion to  be  compelled  to  part  with  this  annuitj-.  He  might  have  enjoyed 
it  for  his  life.  The  signing  of  the  petition  and  schedule  appear  to  me 
to  be  clear  acts.    As  to  the'  intention  there  can  be  no  doubt. 


HIGINBOTHAM  v.  HOLME. 

Chancekt.     1812. 

[Reported  19  Ves.  88.] 

By  indentures  of  settlement,  previous  to  the  marriage  of  the  plain- 
tiffs, the  plaintiff  William  Mosley  Higinbotham  convej^ed  to  trustees 
freehold  estates  of  inheritance  and  leasehold  estates  for  lives  and  years, 
to  hold  to  them,  their  heirs,  executors,  &c.  after  the  marriage  to  the 
use  of  the  plaintiff,  the  husband,  for  life,  unless  he  shall  hereafter 
embark  in  any  trade  or  business  and  in  the  lifetime  of  his  said  Intended 
wife  shall  become  bankrupt,  and  from  and  after  liis  decease  or  his  being 
declared  a  bankrupt,  which  shall  first  happen,  to  the  use,  that  the  plain- 
tiff Sarah  Higinbotham,  in  case  she  should  survive  her  husband,  and 
Hannah  Higinbotham  should  be  then  living,  should  receive  an  annuity 
of  £150  during  the  several  lives  of  Sarah  and  Hannah  Higinbotham ; 
but  in  case  Hannah  should  be  dead  at  the  decease  or  bankruptcy  of  the 
plaintiff,  or  should  afterwards  die  in  the  lifetime  of  Sarah,  then  from 
and  after  such  death  or  bankruptcy  of  the  plaintiff  and  Hannah  Higin- 
botham, that  the  plaintiff  Sarah  should  receive  an  annuity  of  £200  for  her 
life,  paj-able  quarterly :  the  first  payment  to  be  made  on  the  first  quarter 
day  next  after  the  death  or  bankruptcy  of  William  Mosley  Higin- 
botham :  the  respective  and  successive  annuities  to  be  in  bar  and  satis- 
faction of  dower,  and  other  share  and  claim,  wGich  the  plaintiff  Sarah 
Higinbotham  would  or  might  have  had  out  of  the  real  and  personal 
estate  of  her  intended  husband  ;  and  in  case  the  said  annuities  or  either 
of  them  should  become  payable  during  the  life  of  the  plaintiff  Sarah, 
the  same  to  be  paid  into  her  proper  hands,  to  and  for  her  own  separate 
use  and  benefit,  free  from  the  debts,  control,  or  intermeddling,  of  her 
said  husband;  and  subject  to  the  said  annuities,  from  and  after  his 
decease  or  bankruptcy  to  the  use  of  trustees  for  five  hundred  years  as 
to  the  freehold  estates  of  inheritance,  and  ninetj'-nine  years  as  to  the 
leasehold  estates,  upon  trust  to  pay  the  arrears  of  the  annuities ;  and 
subject  thereto,  to  the  use  of  the  plaintiff,  William  Mosley  Higin- 
botham, his  heirs,  executors,  &c. 
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The  plaintiff,  the  husband,  was  not  at  the  time  of  his  marriage 
indebted,  or  engaged  in  trade ;  nor  had  he  at  that  time  anj-  itftention 
of  that  sort ;  having  been  educated  for  orders :  but  in  1802  he  entered 
into  trade  as  a  cotton  manufacturer ;  and  on  the  28th  of  January  last  a 
commission  of  bankruptcj-  issued  against  him ;  Hannah  Higinbotham 
being  still  living. 

The  bill,  praying  a  declaration,  that  the  plaintiff  Sarah  is  entitled  to 
the  annuitj-  of  £150,  was  dismissed  at  the  Rolls;  from  which  decree  she 
appealed. 

iSir  Samuel  Homilly  and  Mr.  Bell,  for  the  appellant. 

Mr.   Wyatt,  for  the  defendants. 

The  Lord  Chancellor.  [Lord  Eldon.]  The  facts  upon  which  this 
decree  has  been  pronounced  at  the  Rolls,  are,  that  the  husband  of  the 
petitioner  at  the  time  of  their  marriage  was  not  indebted ;  and  had  no 
fonned  purpose  of  entering  into  trade ;  but,  having  been  intended  for 
the  Church,  he  changed  his  purpose ;  entered  into  trade ;  and  became 
a  bankrupt ;  and  the  question  is,  whether  a  provision  of  this  sort  can 
be  sustained  against  creditors  by  charging  his  estate,  as  against  their 
right  under  the  commission,  with  this  annuity,  to  which  she  will  upon 
his  death  have  an  undoubted  title. 

With  a  strong  wish  to  relieve  the  petitioner  from  the  effect  of  this 
decree,  I  have  endeavored  in  vain  to  apply  the  principle  of  those  cases, 
which  have  turned  upon  the  fact,  that  a  man,  not  indebted,  or  a  trader, 
at  the  time,  made  a  settlement,  without  reference  to  debts  to  be  con- 
tracted in  future,  and  to  the  future  event  of  bankruptcy.  This  case 
has  no  resemblance  to  those.  This  settlement  looks  forward  to  a 
change  of  intention,  to  the  purpose  of  becoming  a  trader ;  and  looks 
forward  expresslj-  to  the  possible  consequences  of  that  purpose ;  and 
so  looking  forward  to  such  a  change  of  purpose,  and  to  such  conse- 
quences, it  is  a  limitation,  by  the  effect  of  which  the  estate  would  go  to 
the  creditors ;  that  change  being  adopted  with  the  express  object  of 
taking  the  case  out  of  reach  of  the  bankrupt  laws ;  and  as  to  the  con- 
sideration from  the  covenant  of  the  father,  which,  though  it  maj' 
perhaps  prove  worth  little  or  nothing,  is  to  be  regarded  as  a  considera- 
tion with  reference  to  all  the  provisions  of  the  settlement,  though 
undoubtedly  an  annuity  might  have  been  provided  by  the  settlement  for 
the  wife  in  all  events,  3'et  it  is  not  competent  to  a  party,  giving  a  con- 
sideration for  a  contract,  that  is  a  direct  fraud  upon  the  bankrupt  laws, 
to  have  the  benefit  of  it.  I  cannot  assimilate  this  to  the  case  of  the 
wife's  property  limited  until  the  bankruptcy  of  her  husband ;  that  is, 
where  she  reserves  a  power  over  her  own  property ;  or  to  the  case  of  a 
lease  made  determinable  by  the  bankruptcy  of  the  lessee :  that  is  a 
reservation  by  the  owner  of  the  property  of  a  power  over  it ;  or  to  the  case 
Exparte  Winchester,  1  Atk.  116,  and  others,  where,  as  the  contingency 
happened  previous  to  the  bankruptcy,  the  debt  was  provable ;  or  to  the 
case  put  by  Lord  Kenyon,  and  olsserved  upon  by  Lord  Redesdale,  of  a 
bond,  payable  immediately,  given  by  a  trader  on  his  marriage  to  trustees 
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to  secure  a  provision  for  his  wife  and  children.  Therefore,  having 
strug^ed  much  to  sustain  this  provision,  I  must  declare  my  opinion, 
that  the  decision  of  the  Master  of  the  Rolls  is  right :  but  this  has  been 
so  reasonablj'  made  the  subject  of  an  appeal,  that  thej-  maj-  take  the 
deposit  back.* 


PHIPPS  V.  ENNISMORE. 
Chancery.     1829. 

IReported  i  jRuss.   131.] 

John  Balders  by  his  last  will  devised  his  manors,  lands,  and  tene- 
ments in  certain  parishes  in  the  county  of  Norfolk,  subject  to  a  term  of 
500  j-ears,*and  the  payment  of  certain  annuities,  to  his  son  Charles 
Morley  Balders  and  his  assigns  during  his  life,  with  power  to  limit  or 
appoint  them,  or  any  part  of  them,  for  a  jointure  to  a  wife.  The-trusts 
of  the  term  were  to  pay  £100  a  j'ear  to  Charles  Morley  Balders,  till  he 
attained  the  age  of  twent3--one,  and  then  £200  a  j'ear,  till  he  attained 
the  age  of  thirty' ;  and  to  raise  a  sum  of  £3000  and  another  sum  of 
£2000  for  the  testator's  daughter.  Charles  Morley  Balders  completed 
his  thirtieth  year  on  the  16th  of  April,  1801. 

In  1803,  previous  to  and  in  consideration  of  a  marriage  then  intended 
between  Charles  Morley  Balders  and  Mary  Hare,  a  daughter  of  Lord 
Ennismore,  an  indenture,  bearing  date  the  15th  of  January,  was  exe- 
cuted by  Charles  Morley  Balders  of  the  first  part,  Lord  Ennismore  and 
his  daughter  of  the  second  part,  and  trustees  of  the  third  part,  by 
which,  after  reciting  that  Lord  Ennismore  had  paid  £9200  to  the  trus- 
tees, it  was  declared  that  £6200,  part  of  that  sum,  was  to  be  paid  to 
Balders  for  his  own  use,  and-  the  remaining  £3000  was  to  be  invested 
in  the  public  stocks,  or  on  the  security  of  the  term  of  500  j-ears,  upon 
certain  trusts  for  the  husband  and  wife,  and  the  issue  of  the  marriage. 
B^-  the  same  deed  Charles  Morley  Balders  demised  the  premises,  of 
which  he  was  tenant  for  life,  to  the  trustees  for  a  term  of  ninetj'-nine 
3'ears,  in  order  to  secure  the  paj-ment  of  £300  a  j'ear  as  pin-monej'  to 
Mary  Hare,  to  her  separate  use  during  the  joint  lives  of  himself  and 
her ;  and  he  limited  a  jointure  to  her  in  the  event  of  her  surviving  him. 

The  same  parties,  on  the  same  day,  executed  another  indenture,  by 
which  (after  reciting,  that,  inasmuch  as  doubts  might  be  entertained 
with  respect  to  the  sufficiency  of  the  term  of  600  years  as  a  security  for 
the  £3000,  provision  should  be  made,  out  of  the  surplus  rents  and 
profits  of  the  premises,  after  payment  of  the  £300  a  year  to  Marj' 
Hare,  for  the  eventual  deflciencj-  of  that'  securitj'  bj-  an  extension  of 
the  trusts  of  the  term  of  ninety-nine  j-ears,  and  that  it  was  agreed  that 
Charles  Morley  Balders  should  enter  into  engagements  restraining  him- 
self from  alienating,  charging,  or  encumbering  his  life  estate  or  interest 
1  See  Lester  v.  Garland,  5  Sim.  205  (1832). 
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In  the  premises),  he,  Charles  Morle}'  Balders,  for  himself,  his  heirs,  &c., 
did  covenant  witli  Richard  Viscount  Bantrj',  Richard  Hare,  William  Hen- 
rj-  Hare,  and  John  Jones  (the  trustees),  their  executors,  administrators, 
and  assigns,  "  that,  in  case  the  marriage  should  take  effect,  he  should 
not  nor  would  at  any  time  during  his  life  sell,  mortgage,  charge,  or  in 
any  manner  encumber  the  manor  and  premises  in  the  indenture  of  even 
date  therewith  granted  and  demised,  with  any  sum  or  sums  of  money, 
either  annual  or  in  gross,  or  in  an^'  other  manner  whatsoever ;  and  it 
was  therebj*  agreed  and  declared  between  the  parties,  that,  if  he,  Charles 
Morle^'  Balders,  should  at  an^'  time  sell,  mortgage,  charge,  or  in  anj-^ 
wise  encumber  the  said  manors  and  premises,  or  anj'  of  them,  or  at- 
tempt so  to  do,  or  execute,  or  attempt  to  do  or  execute  an}'  act,  whereby 
the  same  should  be  vested  in  any  other  person,  then  and  in  such  case 
the  trustees  for  the  time  being  of  the  term  of  ninetj--nine  years  should 
receive  the  rents,  issues,  and  profits  of  the  hereditaments  and  prem- 
ises comprised  in  the  term  of  ninetj--nine  years,  and  after  satisfying 
the  annual  sum  of  £300,  being  the  pin-monej-  of  Mea-y  Hare,  should 
pay  and  appl^*  the  same  rents,  issues,  and  profits  in  such  manner  as 
they  should  think  proper  for  the  maintenance  and  support  of  Charles 
Morley  Balders,  or  his  wife,  or  children,  or  issue ;  and  further,  that,  in 
case  the  securitj-  intended  to  be  made  of  the  residue  of  the  term  of 
500  j-ears  should,  in  the  opinion  of  the  trustees  or  trustee  for  the  time 
being,  prove  defective  and  inadequate  for  all  or  an\-  part  of  such  por- 
tion of  the  sura  of  £3000,  if  any,  as  should  be  lent  thereon,  wherebj' 
the  loss  of  any  part  thereof  should  be  sustained,  or  should  be  appre- 
hended b}'  the  trustees  or  trustee,  then  that  the  trustees,  or  the  survivor 
of  them,  &c.,  might  receive  all  the  rents,  issues,  and  profits  of  the  said 
premises,  over  and  above  the  £300  a  3-ear  directed  to  be  paid  to  Mary 
Hare,  and  should  pay  and  apply  such  yearly  sum  as  to  them  the  trustees 
should  seem  proper,  not  exceeding  in  the  whole  one  third  part  of  such 
surplus  of  the  clear  yearly  rents,  issues,  and  profits  of  the  said  prem- 
ises, unto  and  for  the  personal  maintenance  and  support  of  C.  M. 
Balders,  and  his  wife  and  family,  as  the  trustees  should  in  their  or  his 
discretion  think  proper ;  and  upon  further  trust  from  time  to  time  to 
lay  out  and  invest  the  ultimate  residue  or  surplus  of  such  yearly  rents, 
issues,  and  profits  of  the  premises,  other  than  such  parts  thereof  as 
should  be  necessar}-  for  effecting  and  keeiiing  on  foot  a  certain  in- 
surance'on  the  life  of  Chai-les  Morle}'  Balders,  in  the  public  stocks  or 
funds,  or  on  real  or  government  securities,  at  interest  in  the  names  of 
the  trustees  ;  and,  in  like  manner,  from  time  to  time  to  lay  out  and  ii)- 
vest  the  dividends,  interest,  and  annual  produce  of  such  money,  stocks, 
funds,  and  securities  in  their  names,  in  order  to  accumulate  in  the  nature 
of  compound  interest,  until  the  moneys,  so  to  be  from  time  to  time  in- 
vested, should  amount  to  a  sum  equal  to  that  which  should  have  been 
originally  advanced  upon  the  security  of  the  term  of  500  years,  or  so 
much  thereof  as  should  not  be  actuallj'  received  by  virtue  of  that  se- 
curitj'."   The  indenture  contained  also  a  declaration,  that  the  trustees, 
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and  the  survivor  of  them,  his  executors  and  administrators,  should 
stand  possessed  of  and  interested  in  such  accumulated  fund,  and  the 
dividends,  interest,  and  annual  produce  thereof,  from  the  time  such 
accumulations  should  cease,  as  a  security  for  the  sum  of  £3000  and  the 
interest  thereof,  and  subject  thereto,  in  trust  for  Charles  Morley  Balders, 
his  executors,  administrators,  and  assigns. 

The  marriage  was  solemnized ;  and  several  children  were  the  fruit 
of  it. 

In  February  and  June,  1810,  Charles  Morley  Balders  granted,  for 
valuable  consideration,  to  the  Albion  Insurance  Companj',  two  redeem- 
able annuities  —  the  one,  of  £485,  —  the  other,  of  £258,  —  charged  on 
the  lands  of  which  he  was  tenant  for  life  under  his  father's  will ;  and, 
to  secure  the  payment  of  the  annuities,  he  demised  the  lands  to  a 
trustee  for  ninet^'-nine  years. 

The  annuities  having  fallen  into  arrear  to  the  amount  of  more  than 
£2000,  the  Albion  Insurance  Company,  by  their  secretary  and  trustees, 
filed,  in  1814,  a  bill,  praying  that  the  indenture  of  settlement  and  the 
deed  of  covenant,  dated  respectively  the  15th  of  January,  1803,  might, 
so  far  as  respected  the  interest  reserved  to  Balders,  be  declared  fraudu- 
lent and  void. 

Pending  the  suit,  Balders  died. 

By  the  decree,  made  at  the  original  hearing,  the  Vice-Chancellor 
directed  the  master  to  inquire  what  sums  of  monej'  the  trustees  of  Mr. 
Balders's  settlement  had  received  since  the  filing  of  the  bill,  in  respect 
of  rents  and  profits  of  the  premises  accrued  due  before  that  gentle- 
man's death,  and  hovv  those  sums  of  money  had  been  applied. 

By  the  mastei"'s  report  it  appeared,  that  considerable  sums,  out  of 
the  rents  and  profits  of  the  premises,  had  been  applied  b3-  the  trustees 
to  the  education  and  maintenance  of  the  children  of  Charles  Morley 
Balders,  and  in  making  payments  for  his  personal  benefit. 

By  the  decree  made  bj'  the  Vice-Chancellor  on  further  directions,  it 
was  declared,  "  that  the  trustees  were  not  entitled  to  be  allowed,  out  of 
the  monej's  received  by  them,  anj'  sums  of  monej-  paid  or  allowed  by 
them,  which  were  for  the  personal  benefit  of  Charles  Morlej-  Balders, 
or  for  the  maintenance  and  education  of  his  children."  And  it  was  or- 
dered, "  that  the  master  should  ascertain,  whether  any,  and  which  of 
the  sums  mentioned  in  the  schedules  to  his  report  as  paid  or  allowed 
by  the  trustees,  were  to  be  considered  as  paid  or  allowed  for  the  per- 
sonal benefit  of  Charles  Morley  Balders,  and  that  the  master  should 
disallow  the  same,  and  also  the  sums  alleged  to  have  been  paid^  for  the 
maintenance  and  education  of  the  children." 

The  trustees  and  the  children  appealed  against  so  much  of  tlie 
decree  as  contained  this  declaration,  and  the  directions  founded 
upon  it. 

The  question  was,  Whether  the  second  deed  of  the  15th  of  January, 
1803,  was  valid  as  against  an  encumbrancer,  so  far  as  it  provided  that, 
if  Balders  sold  or  encumbered  his  life  interest,  it  should  be  lawful  for 
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the  trustees  of  the  term,  created  by  the  first  deed  of  the  same  date,  to 
applj-  the  rents  and  profits,  after  paying  Mrs.  Balders's  pin-money,  to 
the  maintenance  and  support  of  Mr.  Balders,  or  his  wife  or  children,  in 
such  manner  as  they  should  think  proper. 

Mr.  Sugden  and  Mr.  Wilbraham,  for  the  appellants. 

Mr.  £kald,  Mr,  Bickersteth,  and  Mr.  Daniel,  contra. 

The  Lord  Chancellor.  [Lord  Lyndhurst.]  The  question  in  this 
cause  is,  Whether,  in  a  transaction  of  such  a  kind  as  appears  in  these 
pleadings,  Balders  could  charge  this  property  with  the  payment  of  the 
annuities  granted  to  the  Albion  Insurance  Company ;  or,  is  the  pro- 
vision in  the  second  deed  to  have  effect,  so  as  to  defeat  the  securities 
given  for  the  payment  of  the  annuities. 

The  case  was  argued  as  to  two  points.  It  was  said,  first,  that  the 
provision,  enabling  the  trustees  to  apply  the  rents  and  profits  to  the 
maintenance  of  Balders  himself,  was  sustainable ;  and,  secondly,  that, 
assuming  that  the  provision,  enabling  the  trustees  to  apply  the  rents 
and  profits  for  the  maintenance  of  Balders  himself,  could  not  be  sus- 
tained as  against  the  encumbrancer,  j-et  the  court  would  sustain  it  so 
far  as  regards  the  application  of  those  rents  and  profits  to  the  mainte- 
nance of  the  wife  and  children  of  Mr.  Balders.  The  first  point  was 
not  much  pressed,  and  seems  to  me  free  from  all  reasonable  doubt. 
The  transaction,  in  that  respect,  cannot  be  sustained.  Balders  has  a 
life-interest  in  certain  property ;  having  that  life-interest,  can  it  be 
contended,  that  he  can  enter  into  a  covenant  —  a  private  deed  — 
with  his  own  trustees,  that  he  shall  not  encumber  his  interest  in  the 
property,  and  that,  if  he  does  encumber  it  —  if,  for  instance,  he  sells  it 
for  valuable  consideration,  —  the  effect  is  to  be,  that  the  purchaser 
shall  not  be  entitled  to  possess  what  he  has  bought,  but  that  Balders 
himself,  subject  to  the  discretion  of  his  trustees,  and  under  their  direc- 
tion, shall  continue  to  enjoy  the  rents  and  profits,  as  if  the  alienation 
had  not  taken  place?  In  point  of  law,  such  a  transaction  cannot  be 
sustained. 

The  only  question,  which  admits  of  doubt,  is.  Whether  the  provision 
can  be  sustained  against  the  encumbrancer,  so  far  as  regards  the  appli- 
cation of  the  rents  and  profits  to  the  maintenance  of  the  wife  and  chil- 
dren ?  It  was  admitted  on  all  hands,  that  the  parties  to  the  deed  did 
not  contemplate  a  fraud ;  but  the  transaction  is,  in  its  very  nature, 
fraudulent.  Though  the  parties  had  no  fraud  in  view,  the  deeds  them- 
selves are  fraudulent.  If  the  tenant  for  life  procured  any  person  to 
advance  money  to  him  on  the  security  of  the  property,  in  that  event, 
and  in  that  event  onl^',  was  the  instrument  in  question  to  have  opera- 
tion. In  point  of  law,  the  deed  cannot  be  sustained.  I  concur,  there- 
fore, with  the  judgment  of  the  Vice-Chancellor. 

The  question  was  before  Lord  Eldon  on  a  motion ;  and,  though  he 
did  not  express  a  decisive  opinion,  I  collect,  that  he  concurred  in  the 
view  which  I  have  taken  of  the  case. 

Appeal  dismissed. 
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ROCHFORD  V.  HACKMAN. 
Chancery.    1852. 
{Meported  9  Hare,  475.] 

A  CLAIM,  filed  by  William  James  Rochford  and  Martha  Ann  his  wife, 
against  Hackman  and  another,  the  personal  representatives  of  William 
Rochford,  the  testator  in  the  cause,  —  English  the  assignee  under  the 
insolvency  of  Richard  Rochford  the  elder,  the  son  of  the  testator,  and 
Richard  Rochford  the  jounger,  the  son  of  Richard  Rochford  the  elder, 
for  the  purpose  of  having  the  trusts  of  the  will  of  the  testator,  so  far 
as  respected  the  sum  of  £1900  Consols,  executed  under  the  direction 
of  the  court,  and  to  have  one  moietj^  of  that  sum  transferred  to  the 
plaintiffs,  and  the  other  moietj-  secured  in  court  for  the  benefit  of  the 
parties  interested  therein.  The  plaintiff  Martha  Ann  Rochford  was 
one  of  the  children  of  Richard  Rochford  the  elder,  the  insolvent,  and 
had  attained  twentj'-one.  The  defendant  Richard  Rochford  the  younger 
was  his  only  other  child,  and  was  still  an  infant. 

William  Rochford  the  testator,  bj-  his  will,  dated  the  15th  of  August, 
1822,  gave  and  bequeathed  the  residue  of  his  personal  estate  to  Samuel 
Groves  and  Thomas  Hackman,  upon  trust,  to  permit  and  sufler  or  au- 
thorize and  empower  his  wife  to  receive  the  income  for  her  life,  and 
after  her  decease,  as  to  one  fourth  part  of  the  residue,  upon  trust,  to 
paj-  to,  or  permit  and  suffer,  or  authorize  and  empower,  his  son  Richard 
Rochford  (the  insolvent)  to  receive  the  income  for  his  life,  and  after  his 
decease  to  transfer  and  paj'  the  same  to  the  child,  if  only  one,  and  if 
more  than  one,  unto,  between,  or  amongst  the  children  of  his  son 
Richard,  share  and  share  alike,  to  be  vested  interests  in  such  child  or 
children,  as  and  when  he,  she,  or  they  respectivelj'  should  attain 
twentj--one,  with  survivorship  as  to  the  shares  of  children  dying  under 
twent^'-one,  and  with  a  direction  that  the  income  of  the  shares  of  the 
children,  or  so  much  thereof  as  the  trustees  should  think  fit,  should  be 
applied  for  their  maintenance  during  their  minorities;  and  as  to  the 
other  three  fourths  of  the  residue,  after  the  death  of  the  wife,  the  tes- 
tator declared  similar  trusts,  —  as  to  one  fourth,  in  favor  of  his  son 
James  and  his  children ;  as  to  another  fourth,  in  favor  of  his  son 
William  and  his  children ;  and  as  to  the  remaining  fourth,  in  favor  of 
his  son  John  and  his  children.  And  he  then  provided,  that,  in  case 
any  or  either  of  his  said  four  sons  should  die  without  leaving  any  child 
or  children  him  or  them  surviving,  or,  being  such,  in  case  all  of  them 
should  happen  to  die  under  the  age  of  twenty-one,  that  the  part  or 
share,  parts  or  shares,  intended  for  such  of  his  said  son  or  sons  so 
dying  as  aforesaid,  and  his  or  their  respective  issue  as  aforesaid,  should 
be  divided  into  as  many  shares  as  should  be  equal  to  the  number  of  his 
son  or  sons  who  should  be  then  living,  or,  being  then  dead,  should 
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have  left  a  child  or  children  living  at  his  or  their  death  or  respective 
deaths ;  and  thereupon,  such  shares  should  be  and  remain  upon  such 
trusts  for  his  said  surviving  other  sons  and  their  children  respectively 
as  were  thereinbefore  declared  with  respect  to  the  original  shares.  And 
the  will  contained  the  following  clause  :  "  And  my  further  will  is,  and 
I  do  hereby  expresslj-  declare  and  direct,  that  in  case  my  said  wife,  or 
any  of  my  said  four  sons,  shall  in  any  manner  sell,  assign,  transfer, 
encumber,  or  otherwise  dispose  of  or  anticipate  all  or  any  part  of  her, 
his,  or  their  share  and  interest  of  and  in  the  said  dividends,  interest, 
and  annual  proceeds  aforesaid,  then  and  in  such  case,  and  from  and 
immediately  after  such  alienation,  sale,  assignment,  transfer,  or  disj)o- 
giHnn  ahiill  Yf^,  mnrlA,  fiiA  spjr^  gnvcrfl]  i^ng^ests  SO  hereinbefore  made  to 
or  in  trust  for  him  and  them  as  aforesaid  shall  cease,  determine,  and  be- 
conie  utterly  void  to  all  intents  and  purposes,  as  if  the  sa.mft  harl  nnt, 
tSeen  mentioned  in  or  made  part  of  this  m}'  will,  and  as  if  my  said  wife 
or  either  of  inv  said  gons  werejiead." 

Tlie  testator  died  in  September,  1831  ;  and  his  wife  in  October  follow- 
ing. Two  of  the  sons,  William  and  John,  subsequently  died  without 
leaving  any  issue. 

The  residue  of  the  testator's  estate  was  invested  in  the  purchase  of 
£3800  Consols,  and  the  moiety-  of  that  sum  (which  was  the  subject  of 
the  claim),  in  the' events  that  had  happened,  stood  limited  by  the  will 
to  Richard  Rochford,  the  insolvent,  and  his  children.  Richard  Roch- 
ford,  the  insolvent,  received  the  dividends  of  tiiis  moietj-  up  to  the 
10th  of  October,  1850 ;  but,  on  the  14th  of  December,  1849,  being 
then  a  prisoner  in  actual  custody  for  debt  in  the  debtors  prison  for 
London  and  Middlesex,  he  presented  his  petition  to  the  Court  for  Re- 
lief of  Insolvent  Debtors  for  his  discharge  from  such  custodj',  accord- 
ing to  the  provisions  of  the  Act  1st  &  2d  Vict.  c.  110.  By  an  order  of 
that  court,  dated  the  17th  day  of  December,  1849,  his  estate  and  effects 
were  vested  in  the  pi'ovisional  assignee,  and  b}-  a  subsequent  order  of 
the  same  court  the  defendant  English  was  appointed  to  be  the  assignee 
under  the  insolvency.  It  was  admitted  at  the  bar,  that  in  the  schedule 
filed  by  Richard  Rochford  in  the  Insolvent  Court,  especial  reference 
was  made  to  his  life  interest  in  a  moiety  of  the  residue  under  the  tes- 
tator's will,  and  to  the  provisions  of  the  will  with  reference  to  the 
assignment  of  that  interest. 

The  /Solicitor-  General  and  Mr.  Shebbeare,  for  the  plaintiffs. 

Mr.  De  Gex,  for  the  defendant  Richard  Rochford  the  younger. 

Mr.  Tripp,  for  the  assignee  of  Richard  Rochford  the  elder. 

Mr.  Baily,  for  the  trustees. 

The  Vice-Chancellor.  [Sir  George  James  Turner.]  In  the 
circumstances  of  this  case  it  is  contended  by  the  plaintiffs,  and  the 
defendant  Richard  Rochford  the  j'ounger,  that  the  insolvent's  life 
interest  in  the  £1900  Bank  Three  per  Cent.  Annuities  has  ceased,  and 
that  they  have  become  presently  entitled  to  that  fund  in  equal  shares : 
as  to  the  share  of  the  plaintiffs  absolutely,  and  as  to  the  share  of  the 
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defendant  Richard  Rochford  the  j-ounger,  contingentlj'  on  his  attaining 
twenty-one  ;  but  the  defendant  English,  on  the  other  hand,  insists  that 
he  is  entitled  to  the  income  of  the  £1900  Consols  during  the  remainder 
of  the  life  of  Richard  Rochford  the  insolvent. 

In  determining  this  question,  the  first  point  for  consideration  appears 
to  me  to  be,  whether  there  are  any  fixed  rules  by  which  the  court  can 
be  guided  in  its  determination ;  and  upon  examining  the  cases  upon 
the  subject,  I  think  it  will  be  found  that  there  are  two  such  rules  :  First, 
that  property  cannot  be  given  for  life  any  more  than  absolutely,  with- 
out the  power  of  alienation  being  incident  to  the  gift ;  and  that  any 
mere  attempt  to  restrict  the  power  of  alienation,  whether  applied  to  an 
absolute  interest  or  to  a  life  estate,  is  void,  as  being  inconsistent  with 
the  interest  given  ;  and  secondly,  that  although  a  life  interest  may  be 
expressed  to  be  given,  it  may  be  well  determined  by  an  apt  limitation 
over. 

That  property  cannot  be  given  for  life  anj*  more  than  absolutely,  with- 
out the  power  of  alienation  being  incident  to  the  gift,  appears  to  me  to 
be  well  settled  by  the  cases  of  £randon  v.  Robinson,  18  Ves.  429  ;  and 
Graves  v.  Dolphin,  1  Sim.  66.  In  both  those  cases  there  were  gifts 
for  life,  with  provisions  which  were  directed  against  alienation,  but  in 
neither  of  them  was  there  an}'  i)roviso  for  determining  the  life  interest, 
or  any  gift  over  in  the  event  of  alienation ;  and  the  court  in  each  of 
those  cases  held  that  the  life  interest  continued ;  and  these  cases  are 
npt,  so  far  as  I  am  aware,  contravened  by  any  other  authority. 

That,  in  cases  where  a  life  interest  is  expressed  to  be  given,  it  may 
be  well  determined  by  an  apt  limitation  over,  is,  I  think,  equallj'  well 
settled  by  manj'  authorities:  Wilkinson  v.  Wilkinson,  3  Swanst.  515  ; 
Cooper  V.  Wyatt,  5  Madd.  482 ;  Yarnold  v.  Moorhouse,  1  Russ.  & 
My.  364  ;  Kearsley  v.  Woodcock,  3  Hare,  185  ;  Martin  v.  Margham, 
14  Sim.  230  ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  24  ;  and  Churchill  v. 
Marks,  1  Coll.  441. 

It  was  insisted,  however,  at  the  bar,  that  a  further  rule  was  to  be 
deduced  from  the  cases,  namely,  that  a  limitation  over  was  in  all  cases 
essential  to  the  determination  of  the  life  interest;  and  the  case  of 
Dickson's  Trust,  1  Sim.  N.  S.  37,  was  relied  on  for  that  purpose. 
For  the  reasons  which  I  shall  presently  give,  I  do  not  think  it  neces- 
sary now  to  decide  that  point ;  but  it  may  be  well  to  observe  upon  it, 
that  I  do  not  understand  the  case  of  Dickson's  Trust  to  have  decided 
that  the  life  interest  would  not  be  well  determined  by  a  proviso  for 
cesser,  though  not  accompanied  bj'  a  limitation  over ;  and  that  I  do 
not  think  that  any  such  rule  is  to  be  collected  from  the  cases.  The 
true  rule  I  take  to  be  this  :  The  court  is  to  collect  the  intention  of  the 
testator,  whether  his  intention  was  that  the  life  interest  should  not  con- 
tinue ;  and  it  is  to  collect  that  intention  from  the  whole  will,  looking  to 
the  primary  disposition,  for  the  purpose  of  seeing  to  what  extent  the 
interest  is  given,  and  to  the  ulterior  disposition,  for  the  purpose  of  see- 
ing to  what  extent  and  in  what  events   the  primary  disposition  is 
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defeated.  If,  on  the  one  hand,  the  court,  upon  this  examination,  finds 
that  there  is  a  Umitation  over,  and  that  it  meets  the  event  which  has 
occurred,  it  is  plain  that  the  testator  did  not  intend  the  life  interest 
to  continue  in  that  event,  and  it  ceases  accordingly',  as  in  the  cases 
to  which  I  have  referred ;  but  if,  on  the  other  hand,  the  court,  upon 
the  examination,  finds  that  the  limitation  over  does  not  meet  the  event 
which  has  occurred,  there  is  no  evidence  of  the  testator's  intention  that 
the  life  interest  should  not  continue  in  that  event,  and  it  therefore  con- 
tinues, as  in  Lear  v.  Leggett,  1  Russ.  &  My.  690,  and  Pym  v.  Jjockyer, 
12  Sim.  394.  This  view  of  the  cases  appears  to  me  to  remove  all 
difficulty  upon  them,  and  it  falls  in  with  the  case  of  Dommett  v.  Bed- 
ford, 6  T.  R.  684,  in  which  the  life  interest  was  held  to  cease  upon  the 
proviso  for  cesser  without  any  gift  over.  I  think,  indeed,  it  would  be 
difficult  to  hold  that  &ny  greater  effect  can  be  due  to  the  limitation  over 
than  to  the  express  declaration  of  the  testator  that  the  life  interest 
should  cease. 

Some  observations  which  fell  from  Lord  Eldon  upon  this  question  in 
the  leading  case  of  Brandon  v.  Robinson^  18  Ves.  429,  appear  to  me 
to  have  been  to  some  extent  misapprehended,  and  I  will  venture  there- 
fore to  make  some  few  observations  upon  that  case.  Lord  Eldon,  in 
that  judgment,  first  observes,  that  a  disposition  to  a  man  until  he  shall 
become  bankrupt,  and  after  his  bankruptcy  over,  is  quite  different  from 
an  attempt  to  give  to  him  for  his  life,  with  a  proviso  that  he  shall  not 
sell  or  alien  (Id.  432,  433) ;  and  the  distinction  between  the  two  cases 
is  obvious.  In  the  former  case  the  disposition  could  not  possibly  en- 
dure bej'ond  the  bankruptcy.  In  the  latter,  it  would,  if  the  law  did 
not  allow  the  proviso,  or  if  the  proviso  was  not  couched  in  terms  calcu- 
lated, in  the  events  which  happened,  to  defeat  the  life  interest ;  but  I 
do  not  understand  Lord  Eldon  to  saj',  that  the  law  does  not  allow  the 
proviso.  On  the  contrary,  he  expressly  says,  that  if  the  proviso  be  so 
expressed  as  to  amount  to  a  limitation  reducing  the  interest  short  of  a 
life  estate,  neither  the  man  nor  his  assigns  can  have  it  beyond  the 
period  limited ;  and  we  have  here,  therefore,  his  distinct  opinion  that 
upon  a  proviso  so  expressed  the  life  interest  would  cease.  He  then 
passes  to  the  case  of  Foley  v.  Burnell,  1  Bro.  C.  C.  274,  and  to  the 
old  form  of  trusts  for  the  separate  use  of  married  women,  for  tlie  pur- 
pose of  showing  that  the  power  of  disposition  accompanied  the  interest 
unless  an  available  restriction  was  imposed ;  and  he  then  proceeds  to 
the  particular  case  which  he  had  under  his  consideration,  and,  having 
first  shown  that  the  life  interest  was  the  property  of  the  bankrupt, 
goes  on  to  inquire  whether  there  was  enough  in  the  will  to  show  that  it 
could  not  be  assigned  under  the  Commission  of  Bankruptcy ;  on  which 
he  observes,  that,  "  to  prevent  that,  it  must  be  given  to  some  one  else," 
meaning,  as  I  understand  the  judgment,  not  that  in  all  cases  there 
must  be  a  gift  over  to  prevent  the  assignees  from  taking;  but  that, 
under  the  provisos  of  that  particular  will  the  assignees  must  take  in 
the  absence  of  such  a  gift  over ;  as  was  clearly  the  case,  according  to 
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the  tenor  of  the  previous  part  of  his  judgment,  there  being  no  proviso 
determining  the  life  interest ;  and  that  this  was  Lord  Eldon's  meaning 
is,  I  think,  apparent,  both  from  what  precedes  and  what  follows  upon 
the  passage  in  question ;  for  in  what  precedes  he  refers  to  the  pro- 
visions of  the  whole  will,  and  in  what  follows  he  adverts  to  the  ques- 
tion whether  the  restrictions  contained  in  the  will  could  be  construed 
into  a  limitation  giving  the  interest  to  the  residuary  legatee.  Lord 
Eldon's  judgment  in  £randon  v.  Mobinson  does  not,  therefore,  appear 
to  me  to  go  to  the  extent  of  deciding  that  in  all  cases  there  must  be  a 
gift  over  in  order  to  determine  the  life  interest. 

In  the  present  case,  however,  I  do  not,  as  I  have  already  observed, 

[  think  it  necessary  to  determine  that  question.  I  am  of  opinion  that 
the  testator  in  this  case  has  not  merely  provided  for  the  cesser  of  the 
life  interest,  but  has  made  a  valid  gift  over ;  and  I  think  so  for  this 
reason :  According  to  the  general  rule,  some  effect  must,  if  possible, 
be  given  to  all  the  words  of  a  will ;  and  I  see  no  effect  which  can  be 
given  to  the  words  which  follow  on  the  cesser  of  the  life  interest,  unless 

i  the}'  be  construed  to  operate  the  limitation  over,  for  the  cesser  or  de- 
termination of  the  life  estate  was  effected  b}-  the  previous  provisions. 

Some  observation  was  made  in  the  course  of  the  argument  upon  the 
terms  in  which  this  limitation  over  is  expressed,  "  as  if  the  same  had 
not  been  mentioned  in  or  made  part  of  this  vay  will,  or  as  if  my  said 
wife,  or  either  of  my  said  sons  were  dead ; "  but  on  lool^ing  at  the 
previous  provisions  of  the  will,  I  think  there  is  no  difficulty  in  under- 
standing what  the  testator  here  intended.  In  the  event  of  any  of  the 
sons  dying  without  leaving  children,  he  had  given  over  their  fourths  to 
the  other  sons  and  their  children  ;  and  what  I  take  him  to  have  meant 
by  this  clause  is,  that  the  words  "  as  if  the  same  had  not  been  mentioned 
in  the  will "  should  apply  to  the  event  of  there  being  no  children,  and  the 
words  "  as  if  they  were  dead  "  to  the  event  of  there  being  children.  I 
am  also  of  opinion  that  the  event  has  occurred  on  which  this  limitation 
over  was  to  take  effect.  I  think  the  case  in  that  respect  is  completely 
governed  by  Shee  v.  Hale,  13  Ves.  404  ;  Martin  v.  Margham,  14  Sim. 
230  ;  Brandon  v.  Aston,  2  Y.  &  C.  C.  C.  24  ;  and  Churchill  v.  Marks, 
1  Coll.  441 ;  and  is  not  affected  by  Lear  v.  Leggett,  1  Russ.  &  My.  690, 
and  Pym  v.  Lockyer,  12  Sim.  394 ;  the  alienation  in  the  two  latter 
cases  being  compulsorj',  and  in  the  former  voluntarj'. 

A  learned  text  writer  has,  I  observe,  expressed  some  doubt  upon 
the  soundness  of  this  distinction  between  compulsorj- "and  voluntary 
alienations  ;  but  I  see  no  reason  for  the  doubt.  It  cannot,  I  think,  be 
said  that  a  man  has  alienated  when  the  alienation  is  made  hy  the  act  of 
the  law  and  not  by  his  own  act ;  and  if  he  has  not  alienated,  there  is  no 
breach  of  the  condition,  and  the  life  estate  is  not  determined.  The 
conclusion,  therefore,  at  which  I  have  arrived  in  this  case  is,  that  the 
life  interest  of  the  insolvent  is  determined ;  and  the  remaining  ques- 
tions then  are,  whether  the  capital  ought  now  to  be  divided,  and  how 
the  income  of  it  from  the  date  of  the  insolvency  is  to  be  dealt  with. 
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I  think  that  the  capital  cannot  now  be  divided ;  for  I  think  that  the 
determination  of  the  life  interest  does  not  alter  the  class  who  are  to 
take  the  capital,  and  that  any  after-born  child  of  the  Insolvent  attain- 
ing twenty-one  will  be  entitled  to  share  in  it.  The  object  of  the  pro- 
viso is  to  determine  the  life  interest  as  to  the  beneficial  enjoyment  of 
the  insolvent ;  and  to  hold  it  to  be  determined  so  as  to  alter  the  rights 
of  his  children  would  be  to  carry  it  bej'ond  its  object.  The  result,  I 
think,  is,  that  the  plaintiff  Mrs.  Rochford  has  a  vested  interest  in  a 
moietj'  of  the  £1900  Consols,  and  the  defendant  Richard  Rochford  has 
a  contingent  interest  in  the  other  moiety ;  but  that  both  these  interests 
would  open,  so  as  to  let  in  any  after-born  children  of  the  insolvent : 
and  this  being  the  result,  I  think  that  Mrs.  Rochford  is  entitled  to  re- 
ceive the  interest  of  her  moiety.  The  case,  in  this  respect,  seems  to 
me  to  stand  upon  the  same  footing  as  the  case  of  a  vested  interest 
liable. to  be  divested,  and  in  that  case  the  party  entitled  to  the  vested 
interest  is,  as  I  apprehend,  entitled  to  the  income.  The  income  of  the 
other  moiety  must,  I  think,  be  accumulated.^ 


SYNGE  V.   SYNGE. 

Irish  Chancery.     1855. 

[Repcrrted  4  Ir.  Ch.  337.] 

Lady  Hutchinson,  by  her  last  will,  bearing  date  the  5th  day  of 
April  1827,  bequeathed  £2564  lis.  bd.  bank  stock,  and  £5809  16s.  4c?. 
Government  £3 J  per  cent,  stock,  of  which  she  was  then  possessed, 
to  trustees,  on  trust  to  permit  Edward  Synge,  one  of  the  respondents, 
to  receive  the  annual  produce  thereof  during  his  life,  and  after  his 
death  on  trust  for  certain  other  persons.  After  her  death  he  received 
the  dividends  on  both  stocks.  On  the  1st  of  August  1839,  he  mort- 
gaged certain  property  to  the  petitioner  Francis  Sj^nge,  for  £10,800, 
which  sum  he  covenanted  bj-  the  mortgage  deed  to  pay  on  the  1st  of 
August  1840;  and  on  this  covenant  Francis  Synge,  in  or  as  of  Easter 
Term  1850,  obtained  a  judgment  against  him.  In  the  month  of  May 
1852,  by  an  indenture  made  between  the  said  Edward  Sj-nge  of  the 
first  part,  the  respondent  William  D.  Latouche  of  the  second  part, 
and  several  judgment  creditors  prior  to  the  petitioner,  of  the  third 
part;  and  reciting  the  obtaining  of  the  judgments  against  Edward 
Synge,  and  his  inability  to  satisfy  his  creditors,  and  that  they  had 
issued  executions  against  his  person,  which  thej*  undertook  to  with- 
draw on  the  execution  of  the  deed ;  Edward  Synge  assigned,  among 
other  things,  his  life  interest  in  the  Government  and  bank  stock  before- 
mentioned,  to  the  said  William  D.  Latouche,  on  trust  as  to  most  of  the 
1  See  Ilarst  v.  Hnrst,  21  Ch.  Div.  278  (1882). 
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property,  for  the  benefit  of  Edward  Synge's  creditors ;  but  as  to  a  por- 
tion of  it  (comprising  among  otlier  things  a  sum  of  £1846  bank  stock, 
representing  part  of  Lady  Hutchinson's  bequest),  on  trust  to  allow  the 
respondent  Edward  Sj-nge  himself  to  receive  the  annual  income  of  it 
until  he  should  become  bankrupt  or  insolvent,  or  should  attempt  to 
assign  his  interest  therein,  or  until  any  creditor  of  his  should  do  any 
act  for  the  pui'pose  of  having  the  dividends  or  interest  applied  in  satis- 
faction of  his  particular  debt ;  but  on  the  happening  of  anj-  of  these 
events,'  then  on  trust  to  apply  the  annual  income  of  the  property-  in  a 
certain  specified  manner  for  the  benefit  of  the  creditors.  In  Michael- 
mas Term  1852,  the  petitioner  Francis  Synge,  having  previously 
revived  his  judgment,  apphed,  under  3  &  4  Vic.  c.  105,  ss.  23,  24, 
for  a  charging  order  on  the  interest  of  the  respondent  Edward  Synge, 
in  the  Government  and  bank  stock,  under  the  will  of  Ladj'  Hutchinson. 
The  respondent  William  D.  Latouche,  as  trustee  for  the  creditors, 
resisted  that  application,  relying  on  the  provisions  of  the  deed ;  but 
the  Master  of  the  MoUs,  nevertheless,  made  a  charging  order,  leaving 
the  parties  to  ascertain,  as  thej'  might  be  advised,  what  Edward 
Sj'nge's  interest  was.  The  petitioner,  therefore,  on  the  15th  da3'  of 
November  1853,  filed  the  present  cause  petition,  charging  that  the 
respondent  Edward  Synge  had  no  other  property  to  meet  the  demands 
upon  him  ;  and  praying  for  a  declaration  that  the  limitation  over  from 
Edward  Synge,  contained  in  the  trust  deed,  was  void  as  against  the 
petitioner,  and  that  the  petitioner  was  entitled  to  have  the  annual  pro- 
ceeds of  the  sum  of  £1846  (intended  to  be  subject  to  that  limitation) 
applied  during  the  life  of  Edward  Synge  in  discharge  of  the  petitioner's 
demand,  and  for  an  account. 

Mr.  F.  A.  Fitzgerald  (with  whom  was  Mr.  S.  Leslie),  for  the 
petitioner. 

The  Lord  Chancellor  [Bradt]  stopped  the  argument  for  the 
petitioner,  and  called  on 

Mr.  Otway  and  Mr.  Edward  D.  Latouche,  for  the  trustee  for  the 
schedule  creditors. 

(Edward  Sj'nge  did  not  appear  by  counsel.) 

The  Lord  Chancellor.  I  think  this  a  very  plain  case.  Mr. 
Latouche  has  argued  as  if  the  rule  forbidding  provisos  of  this  kind 
was  confined  to  limitations  over  in  case  of  bankruptcy  or  insolvency ; 
but  I  do  not  agree  with  him  in  that ;  I  think  this  clause  is  as  clearlj* 
void  as  if  bankruptcy  or  insolvency  were  the  case  attempted  to  be 
provided  against. 

Here,  there  was  a  fund  in  which  the  respondent  had  an  interest, 
which  was  liable  to  a  kind  of  execution  at  the  suit  of  his  judgment 
creditor,  and  which  he  transfers  to  trustees  upon  trust  for  himself,  until 
some  creditors  should  proceed  to  attach  it ;  and  upon  that  event,  in 
trust  to  transfer  it  to  certain  creditors  who  executed  a  particular  deed. 
It  has  been  urged,  and  no  doubt  the  fact  is,  that  the  provision  was  in 
favor  of  existing  fair  creditors ;  but  I  do  not  think  that  is  sufficient  to 
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sustain  the  limitation.  In  a  court  of  law,  if  one  creditor  were  to  issue 
a  writ  of  fieri  facias,  and  to  lodge  it  with  the  sheriff,  but  at  the  same 
time  to  direct  him  not  to  sell  until  another  writ  came  in,  and  so  to  try 
to  keep  the  execution  suspended  over  the  effects  of  the  debtor  for  his 
protection,  it  is  well,  settled  that  a  subsequent  creditor  might  take  out 
a  writ,  and  compel  the  sheriff  to  sell  and  realize  the  amount  of  his  debt 
for  him,  in  priority  to  the  party  who  delayed  his  sale,  though  the  exe- 
cution of  the  latter  was  the  first  lodged.  What  then  would  a  court  of 
law  say  of  a  case  like  this  ?  What  would  a  court  of  law  say  of  a  bill 
of  sale  on  an  execution,  in  which  it  was  declared  that  the  debtor  should 
be  left  in  possession  of  the  chattels  until  some  creditor  should  issue 
another  writ?  Would  such  a  transaction  as  that  be  supported  against 
a  subsequent  execution  ?  No  such  case  has  ever  been  heard  of,  as  far 
as  I  remember,  in  a  court  of  law,  and  certainl3'  none  such  has  been 
now  cited.  We  have,  on  the  contrary,  the  actual  decisions  to  which  I 
have  referred,  and  which  appear  to  my  mind  to  be  the  most  analogous 
to  the  present  case,  viz.,  those  upon  the  priorities  of  execution  cred- 
itors, in  which  it  has  long  been  decided,  that  a  creditor  who  wilfully 
delays  his  levy  is  displaced  by  another  who  insists  on  his  writ  being 
executed.  If  the  limitation  in  this  case  were  supported,  creditors  see- 
ing a  man  in  apparently'  affluent  circumstances  might  give  indulgence, 
and  delay  pressure  on  him,  on  the  supposition  that  thej'  could  realize 
their  debts  out  of  his  propertj' ;  and  then  when  they  came  to  make  that 
property  available,  they  might  find  that  it  had  previously  passed  under 
a  secret  deed  to  third  parties  who  had  merely  forborne  for  a  time,  by  a 
like  secret  contract  with  the  debtor,  to  act  upon  their  rights. 

It  was  much  pressed  by  Mr.  Latouche,  that  this  in  truth  was  a  bounty 
flowing  from  the  creditors  who  executed  the  deed,  and  that  they  had  a 
right  (on  the  authority  of  the  cases  cited  by  him)  to  give  up  their  prop- 
erty until  the  events  mentioned  here  should  take  effect,  and  then  to 
take  it  back  again.  The  argument  does  credit  to  the  ingenuity  of 
counsel ;  but  there  is  considerable  difference  between  being  the  actual 
owner  of  property,  and  having  a  right  to  seize  or  attach  it  by  execu- 
tion ;  and  it  seems  to  me  that  the  deed  is  plainlj'  calculated  to  enable 
the  respondent  to  commit  a  fraud  on  his  creditors,  and  to  injure  parties 
who  might  trust  him  on  the  faith  of  his  apparent  possession  of  propertj-. 
The  expressions  of  Lord  Lyndhurst,  in  Phipps  v.  Ennismore,  4  Russ. 
131,  are  perfectly'  applicable  to  this  case.  He  says :  "  It  is  admitted 
on  all  hands  that  the  parties  to  the  deed  did  not  contemplate  a  fraud ; 
but  the  transaction  is  in  its  very  nature  fraudulent.  Though  the  parties 
had  no  fraud  in  view,  the  deeds  themselves  are  fraudulent."  I  think 
that  this  case  is,  if  it  be  possible,  almost  a  clearer  case  than  it  would 
be  if  the  respondent  bad  become  insolvent  or  bankrupt,  and  that  these 
provisions  cannot  be  sustained.  I  must  therefore  make  an  order  accord- 
ing to  the  praj-er  of  the  petition,  and  the  petitioner's  costs  are  to  be 
paid  out  of  the  fund  along  with  his  demand. 
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BROOKE  V.  PEARSON, 

Chancert.     1859, 

[Reported  27  Beav.  181.] 

In  1854,  William  Pearson  married, Elizabeth  Jossel3-n.  He  was 
seised  of  a  real  estate  of  the  value  of  about  £17,400,  subject  to  a  mort- 
gage of  £5,000,  and  the  portion  of  his  intended  wife  consisted  of 
£1,000.  A  settlement  was  executed  prior  to  the  marriage,  and  dated 
the  18th  of  Maj-,  1854,  which  recited,  that  "  upon  the  treaty-  for  the 
intended  marriage  it  was  agreed,  that  the  fortune  or  portion  of  Eliza- 
beth Josselyn,  amounting  to  the  sum  of  £1,000,  should  be  paid  or 
made  over  to  William  Pearson,  and  that  William  Pearson  should  be 
entitled  to  receive,  for  his  own  use,  whatever  personal  estate  should 
happen,  legally  or  equitablj-,  to  be  given  or  come  to  or  devolve  on 
Elizabeth  Josselyn  during  her  intended  coverture  ;  and  that  in  consid- 
eration of  the  premises  he  should  "  settle  his  real  estate  upon  the  trusts 
thereinafter  declared.  It  then  witnessed,  that  in  consideration  of  mar- 
riage, and  of  the  £1,000  paid  to  William  Pearson,  he  conveyed  his  real 
estate  to  trustees,  upon  trust  during  the  joint  lives  of  William  Pearson 
and  Elizabeth  Jossel^-n,  to  paj'  all  the  rent  thereof  to  William  Pearson, 
"  until  he  should  sell,  mortgage,  assign,  charge,  or  in  any  waj'  encum- 
ber, all  or  any  part  of  the  same  rents,  issues  and  income  before  the 
same  should  have  become  due  and  paj'able,  or  (whichever  event  should 
first  happen)  until  there  should  be  an  assignment,  in  fact,  or  by  opera- 
tion of  law,  of  all  or  anj'  part  of  the  rents,  issues  and  income,  by  reason 
of  the  bankruptcy  or  insolvency  of  William  Pearson,  or  otherwise  how- 
soever. And  from  and  immediately  after  William  Pearson  should  sell, 
mortgage,  assign,  charge  or  in  any  manner  encumber  all  or  any  part  of 
the  said  rents,  issues  and  income  before  the  same  should  have  become 
due  and  paj-able,  or  there  should  be  an  assignment,  in  fact  or  by  oper- 
ation of  law,  of  all  or  any  part  of  the  rents,  issues  and  income  bj- 
reason  of  the,  bankruptcy  or  insolvency  of  William  Pearson,  or  other- 
wise howsoever,  then  upon  trust,  that,  during  the  joint  lives  of  William 
Pearson  and  Elizabeth  Josselyn,  the  said  trustees  or  trustee  for  the 
time  being  should,  from  time  to  time,  retain"  £300  out  of  the  rents, 
and  pay  that  sum  yearly  to  Elizabeth  Josselj'u,  for  her  separate  use 
without  power  of  anticipation,  and  pay  the  residue  of  the  rents  to  Wm, 
Pearson.  Then  followed  trusts  for  the  benefit  of  the  wife  and  children 
of  the  marriage,  which  it  is  unnecessary  to  state  in  detail. 

The  marriage  took  effect,  and  there  were  issue  three  children. 

By  indenture  dated  the  28th  of  July,  1855,  Wm.  Pearson  conveyed 
the  property  to  Bennet  and  another,  by  way  of  mortgage  to  secure 
£2,000, 
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On  the  8th  of  April,  1858,  Wm.  Pearson  convej-ed  also  his  real  and 
personal  estate  to  a  trustee  for  the  benefit  of  his  creditors,  and  in  July 
following  he  was  adjudged  bankrupt. 

The  trustees  of  the  settlement  sold  the  estate  for  £17,400,  but  being 
unable  to  complete,  in  consequence  of  the  disputes,  they  filed  this  bill 
against  Pearson  and  his  wife,  children,  assignees  and  mortgagees,  to 
have  the  rights  and  interests  of  the  several  parties  determined. 

Ml'.  Lloyd  and  Mr.  Whitbread,  for  the  plaintiffs  the  trustees. 

Mr.  Selwyn  and  Mr.  Woodroffe,  for  the  assignees  in  bankruptcy. 

Mr.  Follett  and  Mr.  Turner,  for  the  mortgagees. 

Mr.  M.  Palmer  and  Mr.  Megnier  Moore,  for  the  wife  and  children. 

The  Master  of  the  Rolls.  [Sir  John  Romilly.]  I  am  of  opinion 
that  this  is  a  good  rent-charge  of  £300. 

I  at  one  time  thought  that  this  clause  in  the  settlement  was  void  ab 
initio,  and  if  so,  the  validitj'  of  the  rent-charge  could  not  depend  on 
the  circumstance  whether  the  bankruptcy  occurred  before  or  after  the 
rent-charge  came  into  existence.  But,  on  consideration,  I  am  of 
opinion  that  this  is  not  so,  and  that  the  limitation  of  the  rent-charge  to 
the  wife  was  not  void  in  the  first  instance ;  but  that  the  question  is, 
whether  the  rent-charge  was  in  existence  at  the  time  when  bankruptcy 
tX)ok  place  ?  Supposing  the  case  had  been  this :  —  that  upon  the  bank- 
ruptcy or  insolvency,  or  upon  any  assignment  by  operation  of  law,  tlie 
annuity  of  £300  a  year  was  to  be  raised  out  of  the  husband's  estate,  for 
the  separate  use  of  the  wife,  without  power  of  anticipation.  There  can 
be  no  question  that  there  was  good  consideration  for  the  settlement ; 
but  what  occurs  upon  the  bankruptcy  of  the  husband  is  this :  all  his 
property  passes  to  his  assignees,  and  there  remains  nothing  out  of 
which  the  rent-charge  can  be  raised.  The  court  has,  however,  held, 
even  in  these  cases,  that  all  money  which  come§  from  the  wife  must  be 
replaced  and  restored  to  her. 

Here,  the  rent-charge  was  to  arise  on  the  husband  mortgaging  the 
property-,  or  upon  an  assignment  by  deed,  or  b}'  operation  of  law,  by 
reason  of  the  bankruptcy  of  Mr.  Pearson.  That  being  the  clause  in 
settlement,  when  he  mortgaged  the  property  the  rent-charge  arose,  and 
was,  therefore,  in  existence  at  the  time  of  the  bankruptcy.  It  is  not 
necessary  to  go  into  the  question,  whether  the  rent-charge  has  priority 
over  the  mortgage,  because  that  matter  is  arranged  between  the  parties  i 
but  I  am  of  opinion,  that  the  rent-charge  was  in  existence  at  the  time 
of  the  bankruptcy,  and  therefore  that  it  did  not  pass  to  his  assignees 
as  part  of  his  propertj'. 

I  am  of  opinion,  therefore,  that  this  is  a  good  and  subsisting  rent- 
charge,  notwithstanding  the  fact  that  the  husband  has  become  bank- 
rupt, and  all  the  rest  of  the  property  passed  to  assignees.  I  will  make 
a  declaration  to  that  effect.* 

1  But  see  Re  FarreWs  Estate,  5  Ir.  L.  T.  182  (1871). 
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KNIGHT  V.  BROWNE. 
Chancery.     1861. 

[Reported  30  L.  J.  N.  S.  Ch.  649.] 

Tihs  suit  was  instituted,  by  Mrs.  Knight,  against  the  trustees  and 
otUeis  claiming  the  rents  and  profits  of  the  property  settled  by  her 
marriage  settlement,  for  the  purpose  of  obtaining  a  declaration  that  she 
was  herself,  in  the  events  that  had  happened,  entitled  to  those  rents  and 
profits. 

By  a  voluntary  deed,  dated  the  30th  of  September,  1851,  Thomas 
Charles  Knight  conveyed  to  the  plaintiff,  who  was  then  unmarried,  a 
dwelling-house  and  premises  in  fee.  He  afterwards  married  her,  and 
by  the  settlement  made  on  the  marriage,  dated  the  2d  of  September, 
1853,  these  premises,  together  with  other  property  belonging  to  T.  C. 
Knight,  were  conveyed  to  trusteegjnjge,  upon  trust  (after  the  solemni- 
zation of  the  marriage),  to  paj'  the  rents,  issues  and  profits  thereof 
unto,  or  permit  the  same  to  be  received  by  the  said  T.  C.  Knight  until 
he  should  be  duly  found  and  declared  a  bankrupt,  or  until  he  should 
seek  relief  or  protection  under  or  take  the  benefit  of  any  Act  or  Acts  of 
Parliament  for  the  relief  or  protection  of  insolvent  debtors,  or  should 
execute  any  deed  or  deeds  of  composition  with  all  or  anj'  of  his  credi- 
tors,  or  should  by  any  deed  or  deeds,  instrument  or  instruments,  or  in 
anj'  manner  or  by  any  means  whatsoever,  mortgage,  charge,  convey 
awny^_a1ipnr-fn-  nthprwiae  dlspnae  of  or  PTK^nmhpr  all  or  any  part  or 
parts  of  the  said  hereditaments  and  premises,  or  any  of  them,  or  the 
rents  and  profits  thereof,  or  of  any  part  thereof,  or  any  interest  there- 
in, to  or  in  trust  for  or  in  favor  of  any  persons  or  person  whomsoever, 
or  should  by  his  own  act,  or  by  operation  of  law  or  otherwise,  cease 
to  be  entitled  to  the  personal  enjoyment  of  all  or  any  parts  or  part  of 
the  same  hereditaments  and  premises,  or  the  rents  and  profits  thereof, 
or  anj'  part  thereof,  or  should  depart  this  life  (whichever  of  such  events 
should  first  happen),  and  from  and  immediately  after  the  occurrence  of 
any  such  event  as  aforesaid,  to  pa}'  the  rents,  issues  and  profits  of  the 
said  hereditaments  and  premises  unto  such  person  or  persons  only,  and 
to  and  for  such  intents  and  purposes,  and  in  such  manner  only  as  the 
plaintiff,  notwithstanding  coverture,  should  from  time  to  time,  and  not 
in  any  mode  of  anticipation,  direct  or  appoint,  and  in  default  of  and 
until  any  such  direction  or  appointment,  and  subject  thereto,  into  her 
proper  hands,  for  her  own  sole,  separate  and  exclusive  use,  independ- 
ently of  the  debts,  contracts,  engagements,  control,  interference  or 
intermeddling  of  her  intended  or  anj'  future  husband. 

The  marriage  was  celebrated  shortly  after  the  date  of  this  deed. 

On  the  6th  of  August,  1858,  T.  C.  Knight  being  in-custody  for  debt, 
the  detaining  creditor  obtained  a  compulsory  vesting  order  of  the  Insol- 
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vent  Debtors  Court,  under  the  30th  section  of  the  1  &  2  Vict.  c.  110, 
vesting  all  the  real  and  personal  estate  and  effects  of  the  prisoner  in  the 
provisional  assignee.  This  order  was  discharged  on  the  30th  of  Sep- 
tember, with  the  consent  of  the  creditor,  the  prisoner  having  been  dis- 
charged from  custody  without  taking  the  benefit  of  the  Act. 

The  plaintiff  at  first  claimed  that  her  husband's  interest  in  the  settled 
property  became  forfeited  on  the  vesting  order  being  made,  and  not- 
withstanding the  subsequent  order  discharging  it ;  but  the  husband 
having  afterwards,  on  the  20th  of  October,  1858,  mortgaged  his  life 
estate  and  interest  to  the  defendant  J.  Clark,  the  plaintiff  contended 
that,  at  all  events,  by  this  dealing  with  the  property,  her  husband's 
interest  was  forfeited  from  the  date  of  the  mortgage. 

Subsequently  to  the  mortgage,  several  judgments  were  obtained  and 
registered  against  T.  C.  Knight,  and  it  was  principally'  for  the  purpose 
of  protecting  the  property  against  these  judgments  that  the  suit  was 
instituted. 

Mr.  Holt  and  Mr.  Sislop  Clarke,  for  the  plaintiff. 

Mr.  Giffarcl,  Mr.  B.  W.  E.  Forster,  Mr.  Caldecott,  and  Mr.  J.  J. 
Smale,  for  the  various  defendants. 

Wood,  V.  C.  It  has  been  settled  ever  since  the  case  of  Lockyer  v. 
Savage,  2  Str.  947,  that  where  a  person  attempts  to  limit  his  own 
property  to  himself  for  life,  with  a  provision  that  it  shall  go  over  on 
bankruptcyJ  such  a  provision  is  void  as  against  the  bankrupt's  assig- 
nees ;  and  in  Ireland  the  same  rule  has  been  applied  in  cases  of  insol- 
vency. Mr.  Swanston,  in  his  learned  note  to  Wilson  v.  Greenwood,  1 
Swanst.  471,  481,  saj-s,  "The  general  distinction  seems  to  be,  that  the 
owner  of  property.  ritSy,  on  alienation,  qualify  the  interest  of  his  alienee 
by  a  condit^  to  take  effect  on  bankruptcy ;  but  cannot,  by  contract  or 
otherwise,  qualify  his  own  interest  by  a  like  condition  determining  or 
controlling  it  in  the  event  of  his  own  bankruptcy,  to  the  disappointment 
or  delay  of  his  creditors  ;  the  jus  disponendi  which  for  the  first  purpose 
is  absolute,  being  in  the  latter  instance  subject  to  the  disposition  pre- 
viously' prescribed  by  law."  The  rule,  as  I  said  before,  has  been 
extended  in  Ireland  to  cases  of  insolvency ;  but  it  has  never  before 
been  attempted  to  appl}'  it  to  a  case  of  voluntary  alienation.  "What 
fraud  is  there  on  anybody  in  a  person  settling  bis  property  on  himself 
until  he  shall  make  some  attempt  to  hand  it  over  to  another  —  in  coi> 
sideration  of  marriage,  it  may  be,  or  for  any  other  consideration  ?  That 
anybody  can  be  deceived  by  it,  is  out  of  the  question.  Thfi  planap  nf 
forfeiture  is  contained  in  the  very  Hppf]  by  whinh  t.bo  lifo  int.prpst  is 
created  ;  and  the  case  is  very  different  from  Phipps  v.  Lord  EaniKmore, 
4  Russ.  131,  where  the  trusts  to  take  effect  upon  alienation  were  contained 
in  a  separate  AppA^  hy  which  the  trustees  had  an  option  to  apply  the  in- 
come for  the  benefit  of  the  settlor  himself,  or  his  wife  or  children. 
Lord  Lyndhurst  there  held,  that  the  transaction  was  in  its  very  nature 
fraudulent,  and  the  deed  could  not  be  supported.  But  the  very  point  in 
this  case  has  been  decided  by  the  Master  of  the  Rolls  in  Brooke  v. 
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Pearson,  5  Jur.  N.S.  781,  where  the  husband's  property  was  settled 
in  trust  for  the  husband,  during  the  joint  lives  of  himself  and  his  wife, 
until  he  should  sell,  mortgage,  assign,  charge  or  in  any  way  encumber 
all  or  any  part  of  the  income  before  the  same  should  become  due,  &c. ; 
and  then  upon  trust  to  retain  £300  a  year,  and  pay  the  same  to  the 
wife  to  her  separate  use,  without  power  of  anticipation.  The  husband 
afterwards  mortgaged  his  interest,  and  the  Master  of  the  Rolls  held, 
that  the  title  of  the  wife  vested  on  the  execution  of  the  mortgage. 
There  will  be  a  declaration  that  the  plaintiff,  upon  the  mortgage  to 
Clark,  became  entitled  for  her  separate  use  to  the  income  of  all  the 
property  included  in  the  settlement  from  the  date  of  the  mortgage ; 
with  an  account  of  the  rents  from  the  date  of  the  mortgage,  the  trustees 
retaining  thereout  their  costs  of  the  suit ;  and  the  costs  of  the  suit, 
including  the  costs  retained  by  the  trustees,  must  be  paid  to  the  plain- 
tiff by  the  defendants. 


^  IN  RE  PEARSON. 

Chancert  Division.     1876. 
[Reported  3  Ch.  D.  807.] 

This  was  an  appeal  from  the  decision  of  the  registrar  of  the  Tunbridge 
Wells  Count3'  Court,  acting  as  judge. 

On  the  6th  of  January,  1858,  an  indenture  was  executed  between 
John  Pearson  of  the  one  part,  and  Edward  Hodge  and  Henry  Hodge  of 
the  other  part,  by  which,  after  a  recital  that  John  Pearson  had  recently 
come  into  possession  under  the  will  of  his  father  of  (amongst  other 
things)  the  sum  of  £1 ,000,  and,  being  free  from  debts  and  liabilities, 
was  desirous  of  settling  the  same  for  the  benefit  of  himself  and  his  wife 
and  family  in  manner  thereinafter  appearing,  and  that  the  £1,000  had 
been  paid  over  by  Pearson  to  Edward  Hodge  and  Henry  Hodge,  it  was 
witnessed  that,  in  consideration  of  the  natural  love  and  affection  which 
Pearson  bore  towards  his  wife  and  cliildren,  it  was  declared  and  agreed 
that  Edward  Hodge  and  Henrj'  Hodge,  their  executors,  and  adminis- 
trators, and  assigns,  should  stand  possessed  of  the  £1,000,  upon  trust 
to  invest  the  same  as  therein  mentioned,  and  to  paj'  the  income  to  Pear- 
son until  he  should  assign,  charge,  or  otherwise  dispose  of  the  same  bj' 
way  of  anticipation,  or  until  he  should  be  found  or  declared  a  bankrupt, 
or  become  an  insolvent  debtor  within  the  meaning  of  some  Act  of 
Parliament  for  the  reUef  of  insolvent  debtors,  or  until  he  should  do  any 
other  act,  or  any  other  event  should  occur,  whereby  the  same  income, 
if  payable  to  himself,  would  become  vested  in  some  other  person  or 
persons,  or  until  his  death,  which  should  first  happen.  But  if  Pearson 
should  assign,  charge,  or  otherwise  dispose  of  the  same  income  by  way  of 
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anticipation,  or  should  become  or  be  declared  a  bankrupt,  or  become 
an  insolvent  debtor  within  the  meaning  of  some  Act  of  Parliament  for 
the  relief  of  insolvent  debtors,  or  if  he  should  do  some  other  act,  or  any 
other  event  should  happen  whereby  the  same  income,  if  payable  to  him- 
self, would  become  vested  in  some  other  person  or  persons,  then  upon 
trust  that  the  trustees  or  trustee  should  thenceforth  pay  the  income  unto 
Elizabeth,  the  then  present  wife  of  John  Pearson,  for  her  life,  for  her 
separate  use  without  power  of  anticipation.  And,  subject  to  these 
trusts,  the  whole  of  the  trust  fund  was  to  be  in  trust  as  therein  men- 
tioned for  the  children  or  remoter  issue  of  John  Pearson  and  Elizabeth 
his  wife,  as  they,  or  the  survivor  of  them,  should  appoint,  and  in  default 
of  appointment  for  the  children  who  should  attain  twentj'-one  or  marrj^, 
in  equal  shares.  The  ultimate  limitations  were,  in  case  John  Pearson 
should  survive  his  wife,  upon  trust  for  him  absolutely,  and,  in  case  he 
should  die  in  her  lifetime,  upon  such  trusts  as  he  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  for  his  next  of  kin,  according  to 
the  Statute  of  Distributions,  excluding  the  wife. 

John  Pearson  was  not  a  trader  at  the  date  of  the  execution  of  the 
settlement.  He  did  not  commence  to  trade  until. the  beginning  of  the 
year  1873,  when  he  became  tenant  of  a  public-house,  and  engaged  in 
the  business  of  a  licensed  victualler.  On  the  13th  of  December,  1875,  he 
was  adjudicated  a  bankrupt.  At  this  time  the  wife  was  dead,  but  there 
were  two  children  of  the  marriage  living,  who  were  under  the  age  of 
twenty-one.  The  trustee  in  the  bankruptcy  applied  to  the  court  for  an 
order  declaring  the  settlement  void  as  against  the  creditors.  There  was 
no  evidence  to  show  that  Pearson  was  insolvent  at  the  date  of  the 
execution  of  the  deed :  in  fact  it  was  admitted  that  he  owed  no  debts 
at  that  time.  The  registrar  dismissed  the  application.  The  trustee 
appealed. 

Doria  and  E.  C.  Willis,  for  the  appellant. 

Finlay  Knight  and  E.  Baldock  Stone,  for  the  trustees  of  the 
settlement. 

Bacon,  C.  J.  This  deed  is  plainl3'  fraudulent  upon  the  face  of  it. 
What  is  the  meaning  of  it?  The  settlor  in  effect  saj's,  "  I  have  got 
£1,000 ;  I  do  not  intend  my  creditors  to  have  a  farthing  of  it ;  and  to 
accomplish  that  purpose  I  will  settle  it  in  such  a  way  that,  if  by  any 
accident  my  creditors  should  hereafter  have  a  claim  to  it,  it  shall  go  to 
some  one  else."  That  is  as  plainly  fraudulent  as  possible.  Sect.  91 
of  the  Bankruptcy  Act  has  nothing  to  do  with  the  case.  Nor  has  the 
case  of  Mhight  v.  Srowne,  30  L.  J.  (Ch.)  649,  any  application,  for  it 
related  to  a  marriage  settlement.  In  the  present  case  I  think  that  the 
settlement  is  plainly  fraudulent,  for  the  law  says  that  it  is  fraudulent 
for  a  man  so  to  deal  with  his  property  as  to  disappoint  the  just  claims 
of  his  creditors.  The  deed  must  be  declared  void,  but  the  costs  of  all 
parties  must  be  paid  out  of  the  fund. 
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EST  RE  DETMOLD. 

Chancery  Division.     1889. 

[Reported  40  Ch.  D.  585.] 

Originating  summons  to  determine  whether  a  forfeiture  clause  in  a 
settlement  was  valid. 

By  a  marriage  settlement  dated  the  24th  of  August,  1881,  it  was 
declared  that  a  sum  of  stock  alreadj'  transferred  by  the  husband  ^to  the 
trustees  of  the  deed  should  be  held  by  them  upon  trust  to  pay  the 
income  to  the  husband  "  during  his  life,  or  till  he  shall  become  a  bank- 
rupt, or  shall  assign,  charge,  or  encumber  the  said  income,  or  shall  do 
or  suflter  something  whereby  the  same,  or  some  part  thereof,  would 
through  his  act,  default,  or  by  operation  or  process  of  law,  if  belonging 
absolutely  to  him,  become  vested  in  or  paj-able  to  some  other  person  or 
persons  ; "  and  from  and  after  the  determination  of  the  aforesaid  trust 
in  favor  of  the  husband  the  trustees  were  to  pay  the  income  to  the  wife 
during  her  life,  for  her  separate  use.  On  the  8th  of  June,  1888,  a 
creditor  recovered  a  judgment  for  debt  against  the  husband,  and  on  the 
13th  of  July  he  obtained  an  order  in  the  action,  restraining  the  trustees 
from  paying  the  income  to  the  husband.  On  the  19th  of  July  the  credi- 
tor obtained  an  order  in  the  action,  appointing  himself  receiver  of  the 
income  due  or  becoming  due  upon  and  arising  from  the  stock  comprised 
in  the  settlement.  This  order  was  made  in  the  presence  of  the  husband. 
On  the  25th  _of  September,  1888,  a  receiving  order  in  bankruptcy  was 
made  against  the  husband,  and  he  was  afterwards  adjudicated  a  bank- 
rupt upon  an  act  of  bankruptcy  committed  on  the  29th  of  July.  The 
question  was,  whether  the  forfeiture  had  taken  effect  in  favor  of  the 
wife,  or  whether  the  forfeiture  clause  was  void  as  against  the  trustee  in 
the  bankruptcy. 

Jieddall,  for  the  plaintiff. 

Cozens-Hdrdy ,  Q.  C,  and  Robert  Morris,  for  the  wife. 

JBethune  Horshrugh,  for  the  receiver  under  the  order  of  the  19th  of 
July. 

Muir  Mackenzie,  for  the  trustee  in  the  bankruptcy. 

North,  J.  The  question  is,  whether  the  life  interest  given  by  the 
settlement  to  the  wife  is  now  subsisting,  or  whether  it  is  invalid  as 
against  the  trustee  jn  the  bankruptcy  of  the  husband.  In  my  opinion 
the  wife's  life  interest  is  valid  as  against  the  receiver  appointed  by  way 
of  equitable  execution  by  the  order  of  the  19th  of  July,  because  he  was 
merelj'  a  particular  creditor.  A  settlement  by  a  man  of  his  own  prop- 
erty upon  himself  for  life,  with  a  clause  forfeiting  his  interest  in  the 
event  of  ahenation,  or  attempted  alienation,  has  never,  so  far  as  I  know, 
been  defeated  in  favor  of  a  particular  alienee  ;  it  has  only  been  defeated 
in  favor  of  the  settlor's  creditors  generally,  on  the  ground  that  it  would 
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be  a  fraud  on  the  bankrupt  law.  Under  the  trusts  of  this  settlement 
the  wife  is  now  clearly  entitled  to  the  income,  if  the  prior  life  interest 
given  to  the  husband  has  legally  come  to  an  end.  In  my  opinion  the 
appointment  of  a  receiver  by  the  order  of  the  1 9th  of  July  established 
that  the  husband  had  done  or  suffered  something  whereby  the  income 
of  the  trust  fund,  or  some  part  thereof,  "  would  through  his  act,  default, 
or  by  operation  of  law,  if  belonging  absolutely  to  him,  become  vested  in 
or  paj'able  to  some  other  person."  It  was  a  decision  arrived  at  in  the 
presence  of  the  husband  that,  as  between  him  and  the  judgment  credi- 
tor, the  income  belonged  to  the  latter.  The  trustee  in  the  bankruptcy 
is  also  bound  bj'  that  order,  because  the  bankruptcy  did  not  commence 
until  the  29th  of  July.  Before  that  date  the  husband  had  done  an  act, 
had  suffered  something,  by  which  ttie  right  to  receive  the  income  had 
become  vested  in  another  person,  and,  therefore,  the  gift  over  in  favor 
of  the  wife  had  taken  effect.  It  is  said  that  a  gift  over  of  a  man's  own 
property  in  the  event  of  his  bankruptcy  is  void,  and  no  doubt  that  is 
so.  But  it  has  been  held  that  a  gift  over  in  the  event  of  a  voluntary 
assignment  bj'  him  is  valid.  This  was  established  by  Brooke  v.  Pear- 
son, 27  Beav.  181,  and  Knight  v.  Browne,  9  W.  R.  515,  and  I  think 
the  principle  of  those  decisions  applies  to  an  involuntary  alienation  by 
operation  of  law  in  favor  of  a  particular  creditor.  The  distinction 
between  those  cases  and  a  clause  of  forfeiture  in  the  event  of  an  aliena- 
tion in  favor  of  creditors  generally  resulting  from  bankruptcy,  was 
pointed  out  by  Vice-Chancellor  Bacon  in  Ex  parte  Stephens,  3  Ch.  D. 
807.  In  my  opinion,  those  authorities  show  that  the  limitation  of  the 
life  interest  to  the  settlor  was  validly  determined  by  the  fact  that,  in 
consequence  of  the  order  appointing  the  receiver,  he  ceased  to  be 
entitled  to  receive  the  income.  This  took  place  before  the  commence- 
ment of  the  bankruptcy,  and,  therefore,  the  forfeiture  is  valid  as 
against  the  trustee  in  the  bankruptcy.* 

1  See  In  re  Brewer's  Settlement,  [1896]  2  Ch.  603;  In  re  Johnson,  [1904]  1  K.  B.  134. 


Note.  —  On  annuities  forfeitable  on  bankruptcy  or  alienation,  see  Gray,  Restraints 
on  Alienation,  §§  83-89 ;  In  re  Sinclair,  [1897]  1  Ch.  921. 
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SECTION  II. 

FORFEITURE  ON  FAILURE  TO  ALIENATE. 

Note.  —  On  the  subject  of  this  section,  see  Gray,  Bestraints  on  Alienation  (2d  ed.), 
§§  55-74  (?;  32  Am.  L.  Reg.  N.  S.  1036. 
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EOSS  V.  ROSS. 

Chancery.     1819. 

{EepoHed  1  Jac.  ^  W.  154.] 

William  Ross,  a  native  of  Scotland,  but  domiciled  in  England, 
made  bis  will,  dated  5th  Maj',  1790 ;  containing,  amongst  others,  the 
following  bequest. 

"I  give  to  my  son  James  Hislop  Ross,  the  sum  of  £2000,  lawful 
money  of  Great  Britain,  to  be  paid  to  him  at  his  age  of  twenty-five 
j'ears,  or  at  anj'  time  betwixt  the  age  of  twenty-one  and  twentj'-five, 
should  m}'  executors  think  proper  so  to  do,  and  the  interest  thereof,  in 
the  mean  time,  to  be  applied  towards  his  maintenance  and  education  ; 
and  in  case  the  said  James  Hislop  Ross  should  not  receive  or  dispose 
of  by  will  or  otherwise,  in  his  lifetime,  the  aforesaid  sum  of  £2000, 
then  the  said  sum  shall  return,  and  be  paid  and  payable  to  the  heir 
entail,  in  possession  of  the  estate  of  Shandwick  for  the  time  being." 

The  estate  mentioned  in  this  bequest,  situated  in  the  County  of  Ross, 
had  previously  been  settled  bj'  the  testator,  by  a  deed  of  entail,  in 
favor  of  Jean  Ross,  his  eldest  daughter. 

James  Hislop  Ross  survived  the  testator,  and  died  intestate,  in  the 
year  1810,  having  attained  the  age  of  twenty-five  j-ears.  He  had  not 
received  the  £2000  legacy,  but  in  a  suit  instituted  by  Jean  Ross,  against 
the  executors,  to  which  J.  H.  Ross  was  not  a  party,  the  accounts  of  the 
testator's  estate  had  been  taken,  and  a  sum  of  £1182  had  been  found 
by  the  master,  to  be  the  proportion  pajable  to  J.  H.  Ross,  in  respect  of 
his  legacy :  this  sum  was  accordingly  carried  jjver  to  his  separate  ac- 
count, and  invested  in -the  purchase  of  £1891  3  per  cent,  annuities. 

J.  H.  Ross  being  illegitimate,  administration  of  his  personal  estate 
was,  at  the  nomination  and  on  the  behalf  of  the  Crown,  granted  to 
George  Maule,.Esq.,  who  now  petitioned  for  a  transfer  of  the  sum  of 
£1891,  and  the  dividends  which  had  accumulated  upon  it. 

Mr.  ShadweU,  for  the  petitioner. 

Mr.  Home  and  Mr.  Kindersley,  for  Jean  Ross. 

The  Master  of  the  Rolls.  [Sir  Thomas  Plumer.J  The  ques- 
tion, I  think,  is,  whether  this  will  vests  the  absolute  property  of  the 
legacy  in  the  legatee.  If  it  do  give  the  absolute  property,  the  right  of 
disposing  of  it,  or  its  devolution  upon  his  representatives  would  follow 
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as  a  matter  of  course,  unless  there  be  something  else  -which  cuts  down 
the  gift ;  nothing  but  that,  can  prevent  the  legal  consequences  of  prop- 
erty from  ensuing. 

It  seems  to  me,  that  I  cannot  put  an  interpretation  on  the  words  of 
this  will,  by  considering  that  it  is  very  liljely  that  the  testator  was  re- 
ferring to  other  circumstances ;  to  the  imbecility  of  his  son,  or  to  the 
effect  of  the  Scotch  law.  It  is  probable  that  he  may  have  contem- 
plated these  circumstances  ;  but  being  bound  to  take  this  as  the  will  of 
a  domiciled  English  subject,  I  must  construe  it  without  reference  to 
them,  and  determine  the  consequences  of  what  appears  on  the  face  of 
the  will  itself. 

Now  every  word  he  has  used  tends  to  vest  the  legacy.  First  it  is 
given  to  be  paid  at  twenty-five ;  if  it  stopped  there,  it  would  clearly  be 
vested,  the  t^ime  of  payment  not  being  annexed  to  the  substance  of  the 
gift ;  it  then  pi'oceeds,  "  or  at  any  time  betwixt  the  age  of  twenty-one 
and  twenty-five ;  "  this  was  only  to  accelerate  the  payment ;  the  execu- 
tors were  to  pay  it  before  the  first  period  if  they  thought  fit ;  the  in- 
terest, in  the  mean  time,  is  to  be  applied  to  his- maintenance  :  another 
feature  of  vesting.  If  the  bequest  had  stopped  here,  then,  if  he  had 
died  between  twentj'-one  and  twenty-five,  or  even  during  his  minority, 
it  would,  according  to  the  cases,  have  been  vested  in  him ;  but  the 
event  renders  it  unnecessary  to  consider  what  would  have  been  the  con- 
sequences of  his  dj-ing  under  age. 

The  legatee  then  acquired  an  absolute  interest ;  and  then  comes  the 
second  part  of  the  bequest,  by  means  of  which,  you  must  endeavor  to 
get  it  back  again  ;  you  must  say,  that  if  he  does  not  dispose  of  it,  it  is 
to  return  from  him  ;  but  I  do  not  recollect  any  instance  of  a  will,  where 
an  absolute  property  is  first  given,  with  a  condition,  that  if  the  partj' 
does  not  make  use  of  it,  it  shall  go  over.  But  it  was  necessary  to  argue 
it  to  that  extent. 

This  differs  from  a  power,  and  a  remainder  over  in  default  of  its 
exercise :  the  right  of  disposing  of  the  legacy  is  given  him,  not  in 
terminis,  but  as  a  consequence  of  property.  How  does  he  acquire  the 
power?  It  is  not  given  as  a  power,  but  follows  from  the  property 
being  his.*    The  testator  assumes  that  he  would  have  a  right  to  it  at 

1  In  The  AUomerj-General  v.  Ball  (3d  July,  1731),  Fitzg.  9,  314 ;  W,  Kel.  13,  the 
testator  gave  to  his  son  and  the  heirs  of  his  hody,  all  his  real  and  personal  estate,  to 
his  and  their  own  use  ;  and  in  case  his  son  should  die  leaving  no  heirs  of  his  body 
living,  he  gave  all  and  so  much  of  his  estate  as  his  son  should  be  actually  possessed  of 
at  the  time  of  his  death  to  the  Goldsmiths'  Company,  for  certain  charitable  uses  ;  and 
he  directed  them,  not  to  give  his  son  any  trouble  during  his  life  concerning  his  estate. 
The  son  suffered  a  recovery  of  the  real  estate,  and  it  was  held  by  Lord  Chancellor 
King,  Sir  J.  Jekyll,  M.  R.,  and  Reynolds,  C.  B.,  that  as  to  the  personal  property, 
"  the  limitation  over  was  void,  as  the  absolute  ownership  was  given  to  Francis  Hall, 
the  son ;  for  it  is  to  him  and  the  heirs  of  his  body,  and  the  company  are  to  have  no 
more  than  he  shall  have  left  unspent,  and  therefore  he  had  a  power  to  dispose  of  the 
whole,  which  power  was  not  expressly  given  him,  but  it  resulted  from  his  interest."  See 
also  Brian  v.  Cawsens,  2  Leon.  68  ;  Flanders  v.  Clark,  1  Ves.  9  ;  8  Atk.  609  ;  Bland 
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twentj'-five ;  therefore,  if  he  should  have  received  it,  and  not  have 
disposed  of  it,  the  capital  in  solido  being  his  property,  and  remaining 
in  his  hands,  was  to  go  over  to  another.  But  if  you  give  absolute 
property  to  a  person,  j-ou  cannot  subject  it  for  his  life  to  a  proviso, 
that  if  he  does  not  spend  it,  his  interest  shall  cease.  One  of  the  conse- 
quences would  be,  that  if  he  had  not  spent  it,  and  were  to  die  indebted 
to  anj'  amount,  his  creditors  would  be  excluded  from  it.  It  is  quite  a 
novel  attempt  to  separate  the  devolution  of  property  from  the  property 
itself.* 


DOE  d.  STEVENSON  w.  GLOVER. 

Common  Pleas.     1845. 

[Reported  1  G.  B.  448.] 

Ejectment  b}"^  the  lessee  of  the  customary  heir  of  Ann  Stevenson 
claiming  under  the  will  of  Mordecai  Glover,  the  father,  against  Mor- 
decai  Glover,  the  son.* 

Sir  T.  Wilde,  Serjt.,  for  the  plaintiff. 

Gaselee,  Serjt,  contra. 

TiNDAL,  C.  J.  This  case  appears  to  me  not  to  fall  within  the  doe- 
trine  that  has  been  relied  on  by  my  Brother  Gaselee  for  the  purpose  of 
showing  that  the  provision  in  the  will  of  Mordecai  Glover,  the  father, 
upon  which  the  claim  of  the  lessor  of  the  plaintiff  is  founded,  is  in  the 
nature  of  a  condition  that  is  repugnant  to,  and  incompatible  with,  the 
prior  absolute  gift  to  Mordecai  Glover,  the  son.  Strictly  and  properly 
it  is  an  executory  devise,  cutting  down  the  interest  which  the  son  was 
to  take,  upon  the  happening  of  certain  events,  which  have  happened. 
The  only  question,  therefore,  for  our  consideration  is,  what  was  the 
intention  of  the  testator.  Upon  that  point,  also,  the  case  appears  to 
tne  to  be  free  from  doubt.  After  giving  to  his  wife  an  estate  for  life  in 
all  his  customary  or  copyhold  and  real  estates,  the  testator  proceeds : 
"  And,  from  and  immediately  after  her  decease,  then  I  give  and  de- 
vise all  and  singular  my  aforesaid  messuages,  lands,  &c.,  unto  my  son 
Mordecai  Glover,  and  his  heirs  and  assigns  forever,  to  hold  to  him  and 
his  heirs  and  assigns  forever ;  but,  in  case  my  said  son  Mordecai 
Glover  shall  happen  to  depart  this  life  without  leaving  any  issue  of  his 
body  lawfully  begotten  then  living,  or  being  no  such  issue,  and  he  my 
said  son  shall  not  have  disposed  and  parted  with  his  interest  of,  in, 

V.  Bland,  Preo.  in  Ch.  201,  n.,  ed.  Finch,  and  2  Cox,  349 ;  Le  Mailre  v.  Bannister, 
Free,  in  Ch.  201,  n.;  Beachcrqft  v.  Broome,  4  T.  R.  441  j  Wynne  t.  Hawkins,  1  Bro. 
C.  C.  179;  Strange  v.  Barnard,  2  Bro.  C.  C.  586;  Pushman  v.  Filliter,SYes.  7;  Bull 
V.  Kingston,  1  Mer.  314.  —  Eep. 

1  See  In  re  Jones,  [1898]  1  Ch.  438. 

="  The  case  is  sufficiently  stated  in  the  opinion  of  the  Chief  Justice. 
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and  to  the  aforesaid  copjbold  estate  and  premises,  then,  and  in  such 
case,  I  give  and  devise  the  same  customarj-  or  cop.yhold  messuages, 
&c.,  and  real  estate,  unto  and  to  the  use  of  mj-  illegitimate  daughter 
Ann  Stevenson,  and  of  her  heirs  and  assigns  forever."  The  words 
"  parted  with,"  which  are  in  apposition  to,  seem  to  me  to  be  esplana- 
torj'  of,  the  prior  and  more  general  word  "  dispose,"  and  clearly  to 
indicate  a  disposition  or  parting  with  the  estate  b^-  the  devisee,  bj-  a 
conveyance  that  was  to  have  its  complete  effect  and  operation  in  his 
lifetime.  *If  "parted  with"  had  been  the  sole  phrase  used,  it  could 
only  have  been  satisfied  bj'  a  convej'ance  bj-  a  deed  executed  by  the 
party  in  his  lifetime :  and,  when  we  find  the  two  expressions  thus 
coupled  together,  I  think  we  cannot  give  a  more  extended  interpreta- 
tion to  the  word  "disposed"  than  the  sentence  would  have  been  sus- 
ceptible of  if  that  word  had  not  been  found  in  it.  But,  even  if  it  had 
rested  upon  the  word  "  disposed,"  I  should  have  inclined  to  hold,  upon 
the  principle  that  a  will  is  ambulatory,  and  speaks  only  from  the  time 
of  the  testator's  death,  that  a  devise  of  the  estate  in  question  was  not 
a  disposing  of  it  within  the  meaning  of  this  will.  The  fair  inference 
arising  from  the  whole  scope  of  the  will  tends  to  the  same  conclusion. 
The  testator,  in  the  first  place,  gives  the  estate  to  the  son  and  to  liis 
heirs,  should  he  have  any ;  and  he  gives  him  full  power  to  dispose  of 
it  in  his  lifetime.  But  he  goes  on  to  evince,  in  the  event  of  his  son 
djing  and  having  no  issue,  a  natural  desire  that  the  estate  should  go  to 
his  illegitimate  daughter,  provided  his  son's  wants  should  not  have 
made  it  necessary  for  him  to  part  with  it  in  his  lifetime.  And  this 
was  by  no  means  an  unreasonable  mode  of  dealing  with  the  property-. 
For  these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

CoLTMAN,  J.  I  am  unable  to  perceive  any  objection  to  the  gift  over 
in  this  case,  as  an  executory  devise.  Tliere  is  nothing  in  it  that  is 
repugnant  to,  or  inconsistent  with,  the  prior  devise :  nor  does  it  op- 
erate any  restraint  on  ^alienation  ;  on  the  contrary,  it  expressly  recog- 
nizes the  power  of  the  son  to  alien  the  estate  during  his  lifetime.  Then 
comes  the  question  whether  or  not  the  son  has  disposed  and  parted 
with  the  estate,  according  to  the  intention  of  the  testator.  Construing 
those  words  grammatically,  they  clearly  point  to  an  act  to  be  done,  and 
to  take  effect,  in  the  lifetime  of  the  son.  The  words  are  —  "  in  case 
my  said  son  shall  not  have  disposed  and  parted  with  his  interest  of, 
in,  and  to  the  aforesaid  copyhold  estate  and  premises,  then  and  in  such 
case  I  give  and  devise  the  same  customary  or  copyhold  messuages,  &c., 
and  real  estate,  unto,  and  to  the  use  of,  my  illegitimate  daughter  Ann 
Stevenson,  and  of  her  heirs  and  assigns  forever."  To  what  period  do 
these  words  "  disposed  and  parted  with  "  apply  ?  Clearly',  to  the  time  of 
the  son's  death  :  and  at  that  time  he  had  not  done  anything  to  divest  the 
estate  out  of  him.  The  construction,  therefore,  upon  which  the  lessor 
of  the  plaintiff  relies,  is  evidently  the  true  one.  And  this  construction 
leads  to  no  incongruity  or  absurdity :  it  is  a  very  rational  and  proper 
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mode  of  disposing  of  the  estate.  If,  as  was  suggested  bj*  my  Brother 
Crefeswell,  tlie  son,  having  no  children,  should  wish  to  dispose  of  the 
estate  in  his  lifetime,  the  testator  leaves  him  at  full  liberty  to  do  so ; 
but,  in  the  event  of  his  not  having  exercised  that  power,  and  dj-ing 
childless,  the  intention  of  the  testator  was,  that  his  own  illegitimate 
daughter  —  whom  he  was  under  a  moral  obligation  to  provide  for  — 
should  have  the  estate,  and  not  that  the  son  should  have  power  to  dis- 
pose of  it  bj'  will,  in  the  manner  he  has  assumed  to  do. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  It  has  hardly 
been  denied  that  the  disposition  in  favor  of  the  testator's  illegitimate 
daughter  was  a  good  executory  devise,  in  the  first  instance.  There 
was  no  condition  that  was  repugnant  to,  or  inconsistent  with,  the  prior 
devise  to  the  son.  The  son  might  have  prevented  the  devise  over  from 
taking  effect,  bj'  disposing  of  the  property  in  his  lifetime.  But,  in  the 
event  of  his  not  exercising  that  power,  the  estate  is  given  over,  and 
nothing  remains  for  him  to  part  with  by  his  will. 

Erle,  J.  I  also  am  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment. The  intention  of  the  testator  evidently  was,  to  give  to  his  son 
absolute  dominion  over  the  estate,  provided  he  chose  to  exercise  that 
dominion  in  his  lifetime,  but  not  to  leave  to  him  the  selection  of  the 
object  of  his  bounty  bj'  his  will.  Such  appears  to  me  to  have  been  the 
intention  of  the  testator ;  and  I  think  the  words  he  has  used  are  incom- 
patible with  any  other  construction.  The  restriction  imposed  upon 
the  power  of  alienation  became  effectual  by  the  son  dying  seised.  For 
these  reasons,  I  am  of  opinion  that  the  case  of  the  defendant,  who 
claims  under  the  son's  will,  falls.* 

Judgment  for  the  plaintiff , 


HOLMES  V.  GODSOX. 
Chancery.     1856. 
>  [Reported  8  De  G.  M.  &  G.  152.] 

The  Lord  Justice  Turner.*  The  plaintiffs  in  this  case  claim  to  be 
entitled  to  certain  real  estates  devised  by  the  will  of  Thomas  Yates 
Eidley  under  a  conveyance  from  Thomas  Yates  Ridley,  the  son  of  the 
testator  and  a  devisee  under  his  will. 

The  testator  by  his  will,  after  giving  his  wife  his  pl«te  and  so  on, 
proceeded  thus :  "  I  give  and  bequeath  unto  my  dear  wife  Jane,  and 
Richard  Godson,  Esq.,  and  the  survivor  of  them,  and  the  executors, 

«  See  Gray,  Restraints  on  Alienation,  §§  56  c,  56  3.  But  cf .  Parndl  v.  Boyd,  ri8961 
2  Ir.  R.  571.  "■        ■■ 

*  As  the  opinion  of  TrEUER,  L.  J.,  sufficiently  gives  tlie  facts,  tlie  separate  state- 
ment in  tlie  report  is  here  omitted,  as  is  also  the  concurring  opinion  of  KwiaHT- 
Bruce,  L.  J. 
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administratora,  and  assigns  of  such  survivor,  upon  trust  that  they  shall 
with  all  convenient  speed  call  and  convert  into  money  all  such  parts  of 
my  residuary  estate  as  do  not  consist  of  money  or  security  for  money, 
upon  trust  for  my  son  Thomas  Yates  Ridley  to  vest  in  him  on  his 
attaining  the  age  of  twenty-one  years ;  but  in  case  ray  said  son  shall 
not  live  to  attain  a  vested  interest  therein,  then  in  trust  for  my  dear 
wife  Jane  during  her  natural  hfe."  Then  there  is  a  disposition  of 
boolis,  prints,  and  manuscripts  in  favor  of  the  son.  Then  there  is  a 
bequest  of  the  advowson  at  Heysham  in  trust  for  the  benefit  of  the  son. 
Then  follows  this  clause:  "But  in  case  mj- dear  son  Thomas  Yates 
Ridlej'  shall  not  live  to  attain  the  age  of  twenty-one  years,  or  having 
attained  the  age  of  twenty-one  years  shall  not  have  made  a  will,  I 
hereby  direct  my  said  executors  or  trustees  to  sell  all  my  property  both 
real  and  personal  at  their  discretion,  and  to  invest  the  proceeds  for  the 
benefit  of  ray  said  wife  Jane  for  her  natural  life,  and  after  her  death  all 
the  said  investment  I  bequeath  to  my  friend  Richard  Godson,  Esq." 
There  is  a  codicil  to  the  will,  bj'  which  the  testator  devises  all  his 
property,  both  real  and  personal,  to  his  wife  and  Mr.  Godson' to  carry 
into  effect  the  trusts  of  his  will  created,  and  to  sell  his  real  property  to 
pay  his  debts  or  for  the  advancement  of  his  son. 

Now,  upon  the  construction  of  this  will  and  codicil,  I  think  it  rea- 
sonably clear  that  the  real  estates  vested  in  the  son  at  the  age  of  twentj-- 
one  years,  which  he  attained.  The  testator  gives  all  such  parts  of  his 
residuarj'  estate  as  do  not  consist  of  money  or  securities  for  mone^-. 
Whatever  doubt  there  might  have  been  upon  those  words  if  tliej  had 
stood  by  themselves  asto  whether  the}'  would  extend  beyond  a  dispo- 
sition of  the  personal  estate  only,  that  doubt  is,  I  think,  removed  by 
the  ulterior  clause  in  the  will,  by  which  the  testator  has  said,  that  in 
case  his  son  shall  not  live  to  attain  twenty-one,  or  having  attained 
twent3'-one  shall  not  have  made  a  will,  he  directs  his ■  executors  and 
trustees  to  sell  all  his  property  both  real  and  personal.  It  is,  I  tliink, 
quite  plain  that  the  testator  in  tliat  clause  meant  to  dispose,  in  the 
event  of  the  son  dying  under  tweutj'-one,  of  the  propertj'  which  the 
son  was  to  take  if  he  attained  twenty-one,  and  that  the  disposition/ex- 
tends to  all  the  testator's  property-  both  real  and  personal.  1  think, 
also,  that  the  words  of  the  will  are  suflBcient  to  vest  the  fee  in  tlie  sou 
upon  his  attaining  twenty-one. 

The  sole  question,  therefore,  on  the  plaintiff's  title  is,  whether  the 
fee  which  was  thus  vested  in  the  son  was  defeated  and  the  estate  car- 
ried over  to  the  widow  and  Mr.  Godson  by  the  event  which  happened 
of  the  son  having  afterwards  died  without  having  made  a  will.  I  am 
of  opinion  that  it  was  not. 

This  is  in  terms  a  disposition  of  real  estate  in  favor  of  other  devisees  j 
in  the  event  of  a  devisee  in  fee  dying  intestate,  and  I  think  that  such  a  1 
disposition  is  repugnant  and  void.    The  law,  which  is  founded  on| 
principles  of  public  policj'  for  the  benefit  of  all  who  are  subject  to  Its 
provisions,  has  said  that  in  the  event  of  an  owner  in  fee  dying  intestate, 
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the  estate  shall  go  to  his  heir ;  and  this  disposition  tends  directly  to  con- 
travene the  law  and  to  defeat  the  policy  on  wliich  it  is  founded.  On  prin- 
ciple, therefore,  I  thinli  the  disposition  bad ;  and  the  cases  which  were 
cited  in  the  argument  appear  to  me  to  be  conclusive  upon  the  point. 

In  addition  to  those  cases  which  were  referred  to,  there  is  the  case  of 
Lighiburne  v.  GUI,  6  Bro.  P.  C.  36,  to  which  my  learned  brother  has 
referred,  and  which  I  have  before  me,  where  there  was  a  sum  of  £500 
which  the  testator  left  to  his  daughter,  to  which  he  was  entitled  under 
a  settlement,  and  all  the  rest  of  his  worldlj'  goods,  effects,  and  sub- 
stance real  and  personal  to  dispose  of  as  she  should  think  fit.  But 
if  his  said  daughter  should  die  unmarried  or  intestate,  then  what  was 
thereby  left  to  her  should  go  to  and  be  equally  divided  among  the  chil- 
dren of  his  brother  the  Rev.  Stafford  Lightburne.  The  daughter  hav- 
ing died  intestate,  the  bill  was  filed  in  the  Court  of  Chancerj'  by  the 
children  of  the  brother,  claiming  to  be  entitled  under  the  disposition 
over  in  the  event  of  the  daughter  dying  unmarried  or  intestate,  and  it 
was  held  that  the  hill  could  not  be  maintained.  The  bill  was  dis- 
missed, there  was  an  appeal  to  the  House  of  Lords,  and  the  House  of 
Lords  confirmed  the  decree  dismissing  the  bill. 

It  was  objected  to  these  cases  and  to  Ross  v.  Ross,  1  Jae.  &  W.  154, 
and  others  which  I  do  not  think  it  necessarj'  to  go  through,  and  to 
this  case  of  Lightburne  v.  Gill,  that  they  all  referred  to  personal 
estate.  But,  upon  this  question,  I  confess  myself  unable  to  see  the 
distinction  between  cases  relating  to  personal  and  cases  relating  to 
real  estate.  Such  dispositions  of  personal  estate  are  void  because 
they  are  inconsistent  with  the  absolute  interest  and  defeat  the  course 
of  devolution  which  the  law  has  provided.  Upon  what  ground  can 
it  be  held  that  tbe  same  principle  does  not  reach  to  the  like  disposi- 
tions of  real  estate  ?  I  should  feel  great  difficult^'  in  maintaining  such 
a  distinction  even  if  authority  were  wanting  upon  the  point ;  but  au- 
thority is  not  wanting  upon  it. 

I  may  refer  to  the  case  of  Muschamp  v.  Bluet,  in  Sir  John  Bridg- 
man's  Reports  (J.  Bridg.  132)  ;  although  the  case  is  not  exactly  in 
point  in  this  case,  yet  I  find  some  observations  which  are  of  great  im- 
portan'ce,  as  it  strikes  me,  bearing  upon  the  present  question.  There 
was  this  clause  in  the  will:  "And,  as  touching  m}- lands  at  Totten- 
ham, my  son  Matthew  is  joint  purchaser  with  me  of  the  most,  and  the 
rest  of  all  my  houses  and  land  there  which  is  freehold  I  give  to  Henry 
and  Michael  Lock  upon  this  condition,  that  if  they  shall  sell  it  to  any 
man  but  to  Matthew  Lock  my  son,  then  he  to  enter  upon  it  as  of  gift 
by  this  my  will."  The  question  arose  first,  whether  the  fee  passed 
under  the  disposition  to  Henrj*  and  MichaeL  Cases  are  gone  into  on 
that  subject  affecting  such  dispositions  by  grant.  Then  the  court 
enters  into  the  question  of  the  effect  of  this  in  a  devise,  and  says : 
"  But  I  agree  that  in  ease  of  a  devise,  although  the  apt  words  to  make 
an  estate  of  inheritance  to  pass  are  omitted"  (the  devise  was  merely  to 
Henrj'  and   Michael  without  any  words  of  inheritance),  "yet,  if  the 
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intent  of  the  devisor  does  appear  by  any  express  matter  contained  in 
the  will,  an  estate  of  inheritance  shall  pass,  for  it  is  sufficient  to  pass 
the  inheritance.  If  one  deviseth  land  to  another  in  perpetuance,  the 
devise  by  these  words  shall  pass  an  estate  in  fee.  So,  if  one  devise 
land  to  another  to  give,  dispose,  or  sell  at  his  pleasure,  this  is  an  estate 
in  fee-simple."  Then  there  follows  this:  "But  yet  the  law  hath 
restrained  such  intent.  For,  first,  it  ought  to  be  agreeable  to  law 
and  not  repugnant  to  it ;  for,  although  in  Scholastica's  Case,  Plowd. 
403,  in  the  comment,  it  is  said  that  a  will  is  like  to  an  Act  of  Parlia- 
ment, yet  a  will  cannot  alter  the  law  or  make  a  new  form  of  an  estate, 
which  is  not  allowed  by  the  rules  of  law,  as  an  Act  of  Parhament  is, 
and  so  adjudged  in  the  Common  Bench,  Hil.  T.  37  Eliz.,  between 
Jermin  and  Ascot,  Coke's  Reports,  in  Corbet's  Case,  1  Rep.  85  a,  that 
by  a  devise  a  man  cannot  give  an  estate  and  determine  part  thereof  by 
a  condition  and  make  the  residue  to  continue.  And  if  land  be  devised 
to  one  in  tail  he  cannot  determine  the  estate  as  to  the  devisee  himself, 
and  yet  preserve  the  estate  to  the  issue.  And,  28  &  29  Hen.  8,  Dyer 
(Anon.  Dj-er,  33),  if  land  be  devised  to  one  in  fee,  and  if  he  does  not 
peiform  such  an  act,  the  land  shall  remain  to  another,  the  remainder  is 
void,  for  no  such  remainder  can  be  limited  by  the  rules  of  law." 

In  another  part  of  the  same  report  there  is  a  reference  to  Baker's 
Case,  cited  J.  Bridg.  137,  in  which  it  is  said,  "A  devise  to  the  hus- 
band and  wife,  with  remainder  to  their  two  sons,  upon  condition  that 
if  they  or  their  heirs  go  about  to  alien,  &c.,  is  a  fee-simple :  also  for 
the  heirs  being  restrained  to  alien,  does  show  fullj'  that  the  heir  shall 
have  the  land,  for  otherwise  he  cannot  alien  it." 

But  there  is  another  very  much  more  important  case,  for  which  we 
are  indebted  also  to  the  great  research  and  knowledge  which  Mr.  Lee 
has  brought  to  our  aid  in  the  present  case.  I  refer  to  the  report  in 
Serjeant  Hill's  manuscript,  and  which  is  really  a  most  important  case 
in  my  view  of  it  as  bearing  on  the  present  case.  It  is  the  case  of  Gul- 
liver V.  Vaux,  8  De  G.  M.  &  G.  167.  In  that  case  Thomas  Turney 
was  seised  in  fee  and  made  his  will  on  the  29th  of  December,  1712, 
"  and  therein  devised  the  premises  to  Thomas  Turney  his  second  son, 
and  his  heirs,  provided  he  should  live  to  attain  the  age  of  twenty-one 
years  and  not  otherwise,  and  charged  the  estate  with  £350  payaljle  to 
the  testator's  daughter  Dinah  Turnej-  at  her  age  of  twenty-four.  And 
if  his  said  son  Thomas  Turnej-  should  die  before  twentj'-one,  then  he 
devised  the  premises  to  his  eldest  son  Tawyer  Turney  and  his  heirs 
when  h"e  should  attain  the  age  of  twentj'-one  j-ears,  and  charged  the 
estate  with  £550  payable  to  his  daughter  Dinah  at  her  age  of  twent^-- 
three.  And  if  it  should  so  happen  that  his  son  Thomas  and  his  son 
Tawj-er  should  both  die  before  they  should  severally  attain  the  age  of 
twent}'-one  years,  then  he  devised  the  premises  to  Dinah  Turney  and 
her  heirs,  and  gives  his  wife  the  pi'oflts  of  the  premises  till  her  children 
should  attain  to  their  several  ages  above  expressed,  and  after  that  gives 
her  an  annuity,  of  £100  a  3'ear  for  life  issuing  out  of  the  estate.    Then 
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follows  this  clause :  "  And  for  prevention  of  anj'  difference  ■which  ma)' 
hereafter  arise  concerning  the  inheritance  of  my  real  estate,  in  case  it 
shall  so  happen  that  all  mj-  three  children  shall  depart  this  life  without 
leaving  issue  lawfuUj'  begotten  and  born  of  any  of  their  bodies  and 
■without  appointing  the  disposal  of  the  same,  then  and  in  such  case  I 
give  to  Ann  mj'  wife  £500  j'earlj-  over  and  above  the  £100  already  men- 
tioned, paj-able  out  of  mj'  said  estate.  Also  I  give  £10  j'earlj'  to  the 
ministers  and  churchwardens  of  Cransfield  to  be  disposed  in  charitable 
uses.  Also  I  give  all  m)'  said  lands  unto  my  loving  cousins  Robert 
Perrott,  Richard  Perrott,  Thomas  Dell,  and  Robert  Dell."  The  sous 
and  the  daughter  all  died  under  twenty-one,  and  all  died  without 
making  an)-  disposition  of  the  estate  and  in  the  terms  of  this  will 
without  appointing  the  disposal  of  the  same.  The  devisees,  however, 
brought  ejectment,  and  upon  that  two  questions  appear  to  have  arisen  : 
first,  whether  according  to  the  true  construction  of  the  will  the  sons 
and  the  daughter  took  estates  tail  or  estates  in  fee  ;  and  secondl)',  sup- 
posing they  did  take  estates  in  fee,  then,  whether  the  executory  devise 
over  in  the  event  of  their  all  dying  without  leaving  issue  lawfully  be- 
gotten and  without  appointing  the  disposal  of  the  same  was  a  good 
executory  devise.  All  the  judges.  Lord  Chief  Justice  "Willes,  Mr. 
Justice  Abney,  and  Mr.  Justice  Burnett,  agreed  in  opinion  it  was  a 
fee  in  favor  of  the  son ;  and  then  came  the  question,  whether  the 
executory  devise  over  was  good.  Lord  Chief  Justice  Willes  and  Mr. 
Justice  Abney  delivered  their  opinions  that  the  executory  devise  was 
good  upon  this  ground,  that  it  fell  within  the  period  allowed  by  law. 
That  was  the  opinion  which  they  gave  in  the  first  instance.  Mr.  Jus- 
tice Burnett,  however,  agreeing  that  the  sons  and  the  daughter  would 
take  in  fee  and  that  the  case  was  one  of  executory  devise,  and  agreeing 
also  that  the  executory  devise  would  take  effect  within  a  limited  period, 
addressed  himself  to  this  question,  what  was  the  effect  of  the  clause  in 
the  will  by  which  the  executory  devise  was  made  to  depend  upon  the 
sons  and  the  daughter  dying  without  appointing  the  disposal  of  the 
estate?  and  he  expressed  himself  thus  :  "  But  I  am  clearly  of  opinion 
that  this  condition  or  contingency  "  (it  is  very  important,  perhaps,  to 
observe  those  words)  "  annexed  to  the  estate  of  the  children,  and 
precedent  to  that  of  the  devisees'  estate,  is  a  void  condition,  and  con- 
sequently the  devise  dependent  on  it  can  never  take  place.  A  con- 
dition or  contingency  repugnant  to  the  estate  devised  must  be  void. 
Thus,  a  devise  to  one  in  fee  upon  condition  that  he  shall  not  alien  is 
void.  So  a  devise  in  fee,  upon  condition  that  the  wife  shall  not  be 
endowed,  or  the  husband  be  tenant  by  the  curtesy,  is  void,  because 
repugnant  to  the  estate  devised.  So  feoffment  in  fee,  upon  condition 
that  feoffee's  daughters  shall  not  inherit,  is  void,  because  repugnant  to 
the  nature  of  the  estate.  What  is  the  condition  here?  That  if  Thomas 
dies  without  issue,  his  heirs  shall  not  take  by  descent  but  by  appoint- 
ment ;  whereas  a  devise  to  a  man's  heir-at-law,  or  grant  to  heirs,  is 
void  and  he  will  take  by  descent.    In  this  case,  therefore,  a  devise  in 
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fee  upon  the  condition  that  his  heirs  shall  not  take  by  descent  unless 
he  specially  appoints  them  is  a  void  condition,  and  consequently  the 
devise  subsisting  on  that  condition  is  void."  Then  the  case  concluded 
thus :  Lord  Chief  Justice  Willes  and  Mr.  Justice  Abney  both  changed 
their  opinion  and  concurred  with  Mr.  Justice  Burnett  in  the  opinion  he 
expressed.  There  cannot  be  a  higher  authoritj'  than  that  case,  either 
as  applicable  to  the  present  or  with  reference  to  the  weight  which  it 
derives  from  the  judges  by  whom  it  was  decided. 

These  cases  of  Muschamp  v.  Bluet,  Gulliver  v.  Vaux,  Ware  v. 
Cann,  10  B.  &  C.  433,  referred  to,  are  all  cases  of  real  estate,  and 
the3-  seem  to  me  clearl)'  to  prove  that,  upon  this  point,  there  is  no  dis- 
tinction between  the  cases  relating  to  real  and  personal  estate.  In  truth, 
the  decisions  in  both  cases  turn,  as  I  apprehend,  on  this :  the  law  has 
said,  that  if  a  man  dies  intestate,  the  real  estate  shall  go  to  the  heir, 
and  the  personal  estate  to  the  next  of  kin,  and  any  disposition  which 
tends  to  contravene  that  disposition  which  the  law  would  make  is 
against  the  policy  of  the  law,  and  therefore  void.' 

In  the  argument  of  this  case,  great  reliance  was  placed,  on  the  part 
of  the  defendants,  on  the  case  of  Doe  v.  Glover,  1  C.  B.  448  ;  but  in 
that  case  the  court  seems  to  me  to  have  proceeded  upon  the  ground, 
that  the  devise  over  was  not  repugnant  to  or  inconsistent  with  the  prior 
devise,  and  the  court,  therefore,  certainlj-  did  not  intend  to  disturb  the 
previous  authorities  on  the  principle  on  which  they  proceeded.  The 
devise  was  there  a  devise  in  fee,  and  in  case  the  devisee  should  not 
have  parted  with  or  disposed  of  the  same,  then  over.  The  court  was 
of  opinion  that  he  could  not,  under  that,  dispose  of  it  bj-  will,  but  that 
the  testator  meant,  unless  there  was  a  parting  with  or  disposition  of 
the  estate  by  deed  in  the  lifetime  of  the  first  devisee,  the  devisees  over 
would  take,  and  the  executory  devise  over  to  them  would  be  good.  I 
maj'  observe,  too,  that  the  attention  of  the  court  seems  hardly  to  have 
been  drawn  to  the  point,  that  the  devise  over,  as  it  was  construed, 
took  away  the  testamentary  power  which  was  incident  to  the  fee  first 
devised.  Not  one  word  seems  to  have  fallen  from  the  court  or  from 
counsel  in  the  course  of  the  argument  as  to  the  effect  of  that  decision 
being  to  contravene  the  rule  of  law  hy  which  every  devisee  in  fee  has  a 
testamentary  power.  But  it  is  plain,  on  looking  at  the  cases,  that  if  a 
man  says  the  estate  shall  go  over  if  j-ou  do  not  dispose  of  it  by  deed  ; 
he  says,  you  shall  not  have  that  power  which  the  law  gives  of  dis- 
position by  will.  That  point  seems  not  to  have  been  drawn  to  the 
attention  of  the  court,  and,  I  will  venture  to  add  that,  if  that  case  of 
Doe  V.  Glover  is  to  be  considered  as  conflicting  with  the  other  authori- 
ties, I  think  that  the  other  authorities,  and  especiallj-  the  case  of  G^il- 
liver  V.  Vaux,  ought  to  prevail  against  it. 

Another  case  was  referred  to,  Barton  v.  Borton,  16  Sim.  552,  where 
the  disposition  was  to  the  daughter,  to  be  made  subject  to  her  disposi- 
tion -,  and  then  there  followed  a  power  to  her  to  dispose  of  the  property 
by  will.    But  that  case  proceeded  entirely  on  the  particular  words  of 
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the  will.  The  Vice-Chancellor  of  England  evidently  cousldered  the 
words  "to  be  subject  to  her  disposition  thereof,"  as  meaning  to  be 
subject  to  her  testamentary  disposition  and  as  referring  to  the  ulterior 
power  of  testamentary  disposition  given  to  her.  The  case,  therefore, 
depends  entirely  upon  the  particular  language  of  the  will,  and  without 
staying  whether  it  is  consistent  or  inconsistent  with  the  case  of  Doe  v. 
T/iomas,  3  A.  &  E.  123,  and  the  principle  to  which  Mr.  Justice  Cole- 
ridge referred  in  Doe  v.  Thomas,  it  is  not  material  to  the  present  case. 

My  opinion  therefore  is,  that  the  answer  to  this  case  must  be  in  favor 
of  the  plaintiffs. 

Mr.  W.  M.  James  and  Mr.  C.  Hall,  for  the  plaintiff. 

Mr.  W.  Hislop  Clarke,  for  Mrs.  Godson. 

Mr.  Sioanston  and  Mr.  C.  T.  Simpson,  for  another  defendant 

Mr.  Lee  as  amicus  curiae. 
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Chancery  Division.    1877. 

[Beported  7  Ck.  D.  669.] 

William  Shaw,  by  his  will,  dated  the  31st  of  March,  1836,  devised 
as  follows :  — 

"I  do  hereby  give,  devise,  and  bequeath  unto  my  four  sons, Thomas 
Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw,  share  and  share 
alike,  all  and  everj-  of  those  my  thirteen  dwelling-houses  situate  in 
Wood  Street  and  Perry  Bank,  Lane  End,  in  the  parish  of  Stoke-upon- 
Trent,  together  with  a  pew  in  the  south  aisle  of  Lane  End  Church,  to 
have  and  to  hold  subject  to  the  following  conditions.  First,  it  is  my 
will  and  desire  that  none  of  the  afore-mentioned  houses  or  lands,  with 
the  exception  of  my  large  garden  in  Perry  Bank,  be  disposed  of  either 
by  division,  assignment,  transfer,  or  sale,  without  the  written  consent 
and  approbation  of  each  and  every  of  them  my  four  sons,  Thomas  Shaw, 
John  Shaw,  William  Shaw,  and  Jesse  Shaw,  their  heirs,  assigns,  or 
representatives.  Secondly,  it  is  my  will  and  desire  that,  if  need  be, 
the  afore-mentioned  garden  be  sold  to  meet  contingent  expenses  ;  and 
furthermore,  it  is  my  will  and  desire  that,  until  the  before-mentioned 
distribution  of  the  property  is  made,  the  rents  and  proceeds  shall  come 
into  one  common  fund,  and  be  divided  equally  amongst  my  four  sons, 
Thomas  Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw,  namel3-, 
at  Midsummer  and  Christmas,  first  deducting  all  reasonable  and  neces- 
sary charges  for  the  proper  maintenance  and  good  repair  of  the  afore- 
said property,  which  repairs  are  to  be  deducted  out  of  the  rents. 
Furthermore,  it  is  my  will  and  desire  that,  if  there  should  be  no  lawful 
distribution  of  this  my  property  during  the  natural  life  of  them  mj 
four  sons,  Thomas  Shaw,  John  Shaw,  William  Shaw,  and  Jesse  Shaw, 
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it  shall  then  devolve  to  the  children  lawfully  begotten  of  them  my  four 
sons.  And,  in  case  any  of  these  my  four  sons  should  die  without  issue, 
then  it  is  my  further  will  and  desire  that  the  half-yearly  share  of  the 
rents  so  possessed  or  intended  to  be  possessed  by  them  or  him  shall  in 
that  case  devolve  to  the  widow  or  widows  of  such  deceased  son  or  sons, 
to  be  by  them  received  and  enjoyed  so  long  as  they  retain  their  widow- 
hood, and  afterwards  it  shall  devolve  to  the  survivor  or  survivors  of 
my  other  sons,  that  is  to  say,  to  my  grandchildren  and  to  their  heirs 
and  assigns,  to  be  divided  equally  amongst  them,  share  and  share  alike 
.  .  .  And,  as  to  all  the  rest,  residue,  and  remainder  of  all  my  estate 
and  effects  whatsoever  and  wheresoever  not  hereinbefore  effectually 
disposed  of,  I  do  hereby  give,  devise,  and  bequeath  the  same  to  be 
equally  divided  amongst  my  four  sons,  Thomas  Shaw,  John  Shaw, 
William  Shaw,  and  Jesse  Shaw,  share  and  share  alike."  And  the 
testator  appointed  his  sons  Thomas  Shaw  and  John  Shaw  executors  of 
his  will.  The  testator  died  in  August,  1837,  and  hia  will  was  after- 
wards proved  by  the  executors.  All  the  four  sons  survived  him.  By 
a  deed  dated  the  4th  of  October,  1838,  and  made  between  Jesse  Shaw 
and  Eleanor  his  wife  of  the  first  part,  John  Shaw  of  the  second  part, 
William  Shaw  of  the  third  part,  Thomas  Shaw  of  the  fourth  part,  and 
Frederick  Bishop  of  the  fifth  part,  and  duly  acknowledged  by  Eleanor 
Shaw,  Jesse  Shaw  (with  the  written  consent  of  Thomas,  John,  and 
William)  granted,  and  Eleanor  Shaw  released  to  Bishop  and  his  heirs, 
the  undivided  share  of  Jesse  Shaw  under  the  will  of  the  testator  in  the 
thirteen  dwelling-houses,  with  the  land  thereunto  belonging,  to  hold 
the  same  unto  Bishop  and  his  heirs,  to  the  use  of  Thomas  Shaw,  his 
heirs  and  assigns  forever.  And  by  the  same  deed  Thomas  Shaw  (with 
the  written  consent  of  John,  William,  and  Jesse)  granted  unto  Bishop 
and  his  heirs  all  the  undivided  share  of  Thomas  under  the  will  of  the 
testator  in  the  same  hereditaments,  to  hold  the  same  unto  Bishop  and 
his  heirs,  to  the  use  of  Thomas  Shaw,  his  heirs  and  assigns  forever. 
William  Shaw  died  in  1846  intestate,  leaving  the  plaintiff  George 
Shaw,  his  eldest  son,  and  three  other  children  him  surviving.  John 
Shaw,  by  his  will,  dated  the  3d  of  February,  1851,  devised  all  his  real 
estate  to  trustees  on  certain  trusts,  and  he  died  on  the  4th  of  Novem- 
ber, 1853.  Thomas  Shaw,  by  his  will,  dated  the  14th  of  September, 
1858,  devised  his  real  estate  to  trustees  on  certain  trusts  for  the  benefit 
of  his  wife  and  children,  and  he  died  in  1869. 

The  bill  in  the  suit  was  filed  in  April,  1874,  by  George  Shaw  against 
grandchildren  and  great-grandchildren  of  the  testator,  and  it  prayed  that 
the  rights  and  interests  of  all  parties  interested  in  the  thirteen  houses, 
with  the  land  attached  thereto  (other  than  the  garden  at  Perry  Bank), 
devised  by  the  testator's  will,  might  be  ascertained  and  declared  by  the 
court ;  that  the  houses  might  be  sold  under  the  direction  of  the  court, 
and  the  proceeds  of  sale  divided  among  the  persons  interested  therein 
according  to  their  respective  Interests,  or  that  a  partition  of  the  property 

might  be  made.  ^  ^ 
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Fischer,  Q.  C,  and  H.  M.  Williams,  for  the  plaintiiff  and  defend- 
ants in  the  same  interest. 

Dryden,  for  grandchildren. 

Sladen,  for  another  grandchild 

Fkt,  J.  The  question  in  this  case  arises  on  the  will  of  a  testator  of 
the  name  of  William  Shaw,  and  it  is  shortly'  this :  whether  or  not  a 
certain  executory  devise  is  valid  or  invalid,  the  plaintiff  asserting  its 
invalidity,  and  some  of  the  defendants  asserting  its  validitj-.  [His 
Lordship  stated  the  provisions  of  the  will,  and  t-ontinued :  — J 

Now,  the  first  question  is  what  estate  do  the  four  sons  take  in  this 
specifically  devised  property,  before  we  come  to  that  portion  of  the  will 
which  gives  it  over  in  the  event  of  there  being  no  lawful  distribution? 
In  my  opinion  the  sons  take  estates  as  tenants  in  common  in  fee  simple. 
I  think  that  itis  clear  they  take,  if  at  all,  as  tenants  in  common,  be- 
cause they  are  to  take  "  share  and  share  alike."  The  onl3-  question 
which  requires  any  attention  is,  whether  Ihey  take  for  life  or  in  fee  simple. 
T  am  of  opinion  that  the  expression  of  the  testator's  desire  that  none 
of  the  houses  be  disposed  of  either  "  bj*  division,  assignment,  transfer, 
or  sale  without  the  written  consent  of  each  and  everj-  of  the  four  sons, 
their  heirs,  assigns,  or  representatives,"  shows  that  the  testator  con- 
sidered the  heirs  of  the  four  sons  as  having  an  estate  in  the  property, 
which  thej'  could  only  have  in  the  event  of  its  being  a  fee  simple  estate. 
There  is,  in  my  opinion,  a  devise  of  this  particular  propertj'  to  the  four 
sons  as  tenants  in  common  in  fee. 

Then  comes  the  devise  over  which  I  have  already-  read.  It  will  be 
observed  that  the  terms  are,  "  if  there  should  be  no  lawful  distribution  of 
this  my  propert3'^  during  the  natural  life  of  these  mj-  four  sons,"  and 
then  it  is  given  over  in  a  certain  way  the  details  of  which  I  will  not 
repeat. 

Now,  it  is  to  be  observed  that  the  period  during  which  the  contin- 
gency there  referred  to  may  arise  is  "  the  natural  life  of  the  four  sons," 
that  is  to  saj',  the  period  of  the  joint  lives  of  all  the  four  sons.  The 
next  inquiry  is,  what  is  the  nature  of  the  event  which  constitutes  the 
contingency  upon  which  the  executory  devise  is  to  take  effect.  It  is  if 
there  is  no  lawful  distribution  of  the  property  amongst  the  four  sons,  in 
other  words,  in  the  absence  of  a  partition  during  their  joint  lives.  Now 
the  right  of  all  the  tenants  in  common  of  an  estate  is,  if  thej-  so  think 
fit,  to  enjoy  it,  not  in  severaltj-,  but  as  tenants  in  common  of  an  un- 
divided estate  ;  and  therefore  the  contingency,  in  its  nature,  is  the  exer- 
cise of  a  right  which  attaches  to  every  tenant  in  common  of  an  undivided 
estate. 

The  next  inquiry  is,  at  what  period  is  that  executor}-  devise  over  to 
take  effect,  if  at  all.  The  answer  is  that  it  is  to  take  effect  at  the  death 
of  each  of  the  four  sons.  It  is  quite  true,  as  I  have  already  pointed  out, 
that  the  period  during  which  it  may  arise  is  that  of  the  joiqt  lives,  and 
therefore  it  will  take  effect  with  regard  to  the  son  who  dies  first  at  the 
very  moment  when  the  contingency  Is  determined ;  but  with  regard  to 
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the  other  sons  the  contingencj'  will  be  determined  at  an  earlier  period 
than  their  deaths,  though  the  devise  will  come  into  opei-ation  at  the 
death  of  each  of  them  respectivelj*. 

Now  that  being  so,  I  have  to  inquire  what  are  the  general  principles 
of  law  applicable  to  such  a  case?  They  may,  I  conceive,  be  stated  in 
this  way.  Prima  facie,  and  speaking  generally',  an  estate  given  by 
will  may  be  defeated  on  the  happening  of  any  event ;  but  that  general 
rule  is  subject  to  many  and  important  exceptions.  One  of  those  excep- 
tions may-,  in  m}'  opinion,  be  expressed  in  this  manner,  that  any  execu- 
tory devise,  defeating  or  abridging  an  estate  in  fee  by  altering  the 
course  of  its  devolution,  which  is  to  take  effect  at  the  moment  of  devo- 
lution and  at  no  other  time,  is  bad.  The  reason  alleged  for  that  is  the 
contradiction  or  contrarietj-  between  the  principle  of  law  which  regulates 
the  devolution  of  the  estate  and  the  executory  devise  which  is  to  take 
effect  only  at  the  moment  of  devolution,  and  to  alter  its  course.  I  am 
not  bound  to  inquire  into  the  logical  sufficiency  of  the  reason  given, 
because  it  appears  to  me  that  the  exception  is  well  established  by  the 
cases  of  Gfulliver  v.  Vaux,  8  D.  M.  &  G.  167,  n.  ;  Holmes  v.  Godson, 
Ibid.  152 ;  and  Ware  v.  Gann,  10  B.  &  C.  433.  .Another  exception 
to  the  general  proposition  which  I  have  stated  is  this,  that  any  execu- 
tory devise  which  is  to  defeat  an  estate,  and  which  is  to  take  effect  on 
the  exercise  of  any  of  the  rights  incident  to  that  estate,  is  void ;  and 
there  again  the  alleged  reason  is  the  contrarietj'  or  contradiction  exist- 
ing between  the  nature  of  the  estate  given  and  the  nature  of  the  execu- 
torj'  devise  over.  A  very  familiar  illustration  is  this,  that  anj-  executory 
devise  to  take  effect  on  an  alienation,  or  an  attempt  at  alienation,  is 
void,  because  the  right  of  alienation  is  incident  to  everj-  estate  in  fee 
simple  as  to  every  other  estate.  Another  illustration  of  the  same  prin- 
ciple is  that  which  arises  where  the  executory  devise  over  is  made  to 
take  effect  upon  not  alienating,  because  the  right  to  enjoj-  without  alien- 
ation is  incident  to  the  estate  given.  Now  that  exception  is  fully  justi- 
fied by  the  cases  of  Bradley  v.  Peixoto,  3  Ves.  324  ;  Ross  v.  Ross,  1 
Jac.  &  W.  154 ;  and  In  re  Yalden,  1  D.  M.  &  G.  53.  It  is  true  that 
in  some  of  the  earlier  cases,  such  as  Doe  v.  Glover,  1  C.  B.  448,  and 
Watkins  v.  Williams,  3  Mac.  &  G.  622,  a  distinction  was  taken  be- 
tween realty  and  personalty,  but  that  was  overruled  in  Holmes  v.  God- 
son, and  it  never  had  anything  in  the  nature  of  principle  or  reason  to 
support  it.  I  think,  therefore,  that  these  exceptions  to  the  general  rule 
are  well  established. 

That  being  so,  it  onjy  remains  to  be  observed  that  the  executoi'y 
devise  in  the  present  case  is  within  both  of  these  exceptions.  It  is 
within,  the  first,  because, -as  I  have  pointed  out,  although  the  period 
durihg  which  the  contingency  is  to  be  determined  is  that  of  the  joint 
lives  of  the  four  sons,  the  time  at  which  the  devise  over  is  to  take  effect 
is  the  death  of  each  of  the  sons,  that  is,  the  moment  when  the  estate 
devolves.  It  takes  effect  at  the  moment  of  devolution,  but  at  no  other 
time,  and  altering,  as  every  executory  devise  must  alter,  the  course  of 
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devolution,  it  is  bad  upon  that  ground.  It  is  equallj*  bad  under  the 
second  exception,  because  the  event  upon  which  it  is  to  take  eflTect  is 
the  exercise  of  a  right  which  is  incident  to  the  estate  in  fee  simple 
already'  given  to  the  tenants  in  common,  namelj-,  the  right  to  enjoy- 
without  alienation.  It  is  bad  as  being  a  gift  over  upon  the  exercise  of 
that  right. 

For  these  reasons  I  hold  that  the  plaintiflfs  contention  is  correct.  I 
make  a  declaration  to  the  effect  that  the  devise  over  is  bad,  and  that 
the  four  sons  took  estates  as  tenants  in  common  in  fee  simple.  There 
will  be  a  decree  for  sale  and  distribution  of  the  fund. 


JACKSON  V.  ROBINS. 
I  New  York  Court  of  Errors.     1819. 

[Beported  16  Johns.  537.] 

The  Chancellor  [Kent].*  This  is  an  action  of  ejectment  brought 
b}',  or  on  behalf  of  Catharine  Neilson,  formerl3'  Catharine  Dner,  and  one 
of  the  daughters  of  Lord  Stirling. 

It  appears,  by  the  special  verdict,  that  Lord  Stirling  was,  on  the  1st 
of  January,  1771,  seised  in  fee,  of  a  tract  of  3,000  acres  of  land  in 
Wallkill,  in  the  now  count}'  of  Orange,  and  of  which  the  premises  ip 
question  are  a  part.  That  in  that  year,  Ann  Waddell  recovered  a» 
judgment  against  him,  for  £7,790  of -debt,  and  which  judgment,  upon 
the  death  of  Ann  Waddell,  was  revived  by  scire  facias,  in  1775.  That 
Lord  Stirling  died  in  1783  ;  and,  in  1788,  the  executors  of  Ann  Wad- 
dell, undertook  to  revive  and  enforce  the  judgment  against  the  repre- 
sentatives of  Lord  Stirling.  A  scire  facias  was,  accordingly,  sued  out 
of  the  Supreme  Court  in  that  year,  directed  to  the  sheriff  of  New  York, 
and  commanding  him  to  give  notice  to  the  heirs  of  Lord  Stirling,  and 
to  the  tenants  of  the  lands  in  his  bailiwick,  which  were  bound  by  the 
judgment,  to  show  cause,  if  any  they  had,  why  the  debt  should  not  be 
levied  on  those  lands.  To  this  writ  of  scire  facias  the  sheriff  returned, 
that  he  had  made  known  to  Mary  Watts  and  Catharine  Duer,  who  were 
daughters  and  heiresses  of  Lord  Stirling,  to  appear  in  the  Supreme 
Court,  and  show  cause,  if  any,  why  the  debt  should  hot  be  levied  on 
those  lands.  The  sheriff  further  retui:ned,  that  there  were  no  other 
heirs  of  Lord  Stirling,  nor  any  other  tenants,  or  any  lands  in  his  baili- 
wick, bound  by  the  judgment.  The  heirs  did  not  appear  according  to 
the  summons,  but  made  default,  and  judgment  was  thereupon  awarded, 
that  the  executors  of  Waddell  should  have  execution  against  those 
heirs  of  the  lands  which  were  of  Lord  Stirling,  in  1771,  and  in  their 
hands  and  possession.     In  the  same  year,  execution  issued  upon  the 

'  The  fact8  are  stated  in  the  opinion  of  the  Chancellor. 
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judgment  so  revived,  to  the  sheriff  of  Ulster,  commanding  him  to  levj' 
the  debt  and  costs  of  the  lands  in  his  bailiwick,  whereof  Lord  Stirling 
was  seised  in  1771,  and  in  the  hands  and  possession  of  those  heirs. 
The  sheriff  stated,  that  he  had  seized  certain  lands  which  were  of  Lord 
Stirling,  and  of  which  he  was  seised  in  1771,  in  the  hands  and  posses- 
sion of  those  heirs,  and  sold  them  to  John  Taylor.  The  premises  in 
question  were  part  of  the  lands  so  seized  and  sold,  and  John  Taylor, 
in  1794,  convejed  them  to  Samuel  Harlow,  who  entered  into  posses- 
sion, and  in  1795,  sold  them  to  the  father  of  the  present  defendant, 
who  continued  in  possession  from  1795  to  1814,  when  he  died,  and  the 
estate  descended  to  the  defendant,  as  his  son  and  heir  at  law. 

From  this  state  of  facts,  it  appears  that  here  has  been  an  actual  hona 
fide  possession,  under  the  sheriff's  deed,  of  25  j-ears,  and  it  is  31  years 
since  Catharine  Duer  was  personally  summoned,  as  one  of  the  heirs  of 
Lord  Stirling,  to  show  cause  whj'  the  judgment  debt  against  Lord  Stir- 
ling should  not  be  levied.  The  defence  set  up  against  this  action  is 
twofold,  and  consists,  1.  Of  a  title  under  the  sheriff's  deed :  2.  Of  a 
legal  protection  under  the  Statute  of  Limitations.  If  this  defence  should 
prove  ineffectual,  then  the  lessor  of  the  plaintiff,  Catharine  Neilson,  as 
one  of  the  daughters  and  heirs  of  Lord  Stirling,  would  be  entitled  to 
an  undivided  moietj'  of  the  premises.  But  she  sets  up  a  claim  to  the 
whole  land,  not  as  heir,  but  as  devisee  under  her  father.  Lord  Stirling, 
by  his  will,  devised  "  all  his  real  and  personal  estate,  whatsoever,  unto 
his  wife  Sarah,  to  hold  the  same  to  her,  her  executors,  administrators 
and  assigns ;  but  in  case  of  her  death,  without  giving,  devising,  and 
bequeathing  by  will,  or  otherwise  selling-  or  assigning  the  said  estate, 
or  any  part  thereof,  then  he  devised  all  such  estate,  or  all  such  parts 
thereof  as  should  so  remain  unsold,  undevised  or  unbequeathed,  unto 
his  daughter  Catharine  Duer,  to  hold  the  same  to  her,  her  executors, 
administrators  and  assigns."  The  claim,  however,  whether  as  heiress, 
or  as  devisee,'  is  still  under  Lord  Stirling,  and  subject  to  the  judgment 
of  Ann  Waddell.  In  whatever  shape  Catharine  Duer,  now  Catharine 
Neilson,  may  put  forward  her  claim,  she  still  is  the  verj'  person  who 
was  personally  summoned  in  1788,  to  show  cause  whj'  that  judgment 
should  not  be  levied,  and  who,  bj'  her  silence  and  default,  admitted  she 
bad  nothing  to  say. 

None  of  the  facts  in  the  case,  are  the  subject  of  dispute.  The  exis- 
tence and  validity  of  the  judgment  debt,  at  the  time  of  the  scire  facias, 
and  of  the  sheriff's  sale,  is  not  questioned.  That  the  premises  were 
owned  bj-  Lord  StirHng,  in  1771,  and  legally  bound  by  the  judgment, 
is  not  denied :  that  they  were  unoccupied  in  1788,  and  that  there  was 
no  actual  tenant  upon  the  land  to  summon,  is  granted.  Neither  the 
original  judgment,  nor  the  judgment  upon  the  scire  facias,  nor  the 
execution  thereon,  have  ever  been  impeached,  either  by  a  writ  of  error, 
or  by  application  to  the  Supreme  Court,  on  the  ground  of  irregularity. 
The^'  all  stand,  to  this  moment,  and  after  a  lapse  of  upwards  of  thirty 
years,  as  valid  proceedings,  upon  record.     The  defence,  therefore,  in 
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any  view  of  the  case,  is  very  imposing :  and  if,  in  the  face  of  all  these 
facts,  the  claim  of  the  heir  or  devisee  could  be  sustained  in  an  action 
of  ejectment,  against  the  present  defendant,  I  should  apprehend  that  it 
would  communicate  a  very  injurious  insecurity  to  title  under  judgment 
and  execution. 

1.  The  first  point  to  be  considered  is,  whether  the  defendant  has  not 
a  good  title  under  the  sheriflTs  deed. 

[This  part  of  the  opinion  is  omitted.  The  learned  Chancellor  was 
of  opinion  that  the  defendant  had  a  good  title  under  the  sheriffs  deed.] 

If  I  am  coiTect  on  this  branch  of  the  defence,  it  would  be  unneees- 
sar}'  to  go  farther.  The  judgment  of  the  Supreme  Court  must  be 
affirmed.  But,  perhaps,  my  opinion  may  not  meet  with  the  entire  con- 
currence of  the  court,  on  this  point ;  and  as  the  other  head  of  the  de- 
•  fence  aiising  upon  the  Statute  of  Limitations,  occupied  the  largest  and 
most  intricate  part  of  the  argument  of  the  counsel,  I  should  not  feel 
satisfied  with  myself,- if  I  did  not  pay  some  attention  to  so  learned  a 
discussion. 

If  Lady  Stirling  took  an  estate  in  fee  under  the  will  of  Lord  Stirling, 
then  at  her  death,  Mrs.  Neilson  would  have  been  entitled,  as  one  of  her 
heirs,  to  an  equal  undivided  moietj-  of  all  her  interest  in  the  premises. 
But  if  Lady  Stirling  took  a  fee,  then  an  adverse  possession  commenced 
when  Harlow  entered  into  possession  under  John  Taylor,  in  1 794,  and 
the  Statute  of  Limitations  began  to  run  against  her,  for  she  was  then 
under  no  disability.  When  the  Statute  once  begins  to  run,  it  continues 
to  run  until  the  twenty  j-ears  have  expired,  and,  therefore,  not  only 
Lady  Stirling,  but  all  who  claim  under  her  by  will  or  bj-  inheritance, 
were  bound  in  1814,  and  before  the  commencement  of  this  suit.  The 
question,  therefore,  as  to  what  estate  Lad^'  Stirling  took  under  the  will, 
becomes  material  onli/  by  its  influence  upon  this  other  question  of  the 
Statute  of  Limitations  ;  and  it  was  quite  entertaining  to  see  how  indus- 
triouslj'  and  profoundly  the  counsel  were  obliged  to  labor  upon  the  one 
question  merelj'  to  bring  it  to  bear  upon  the  other. 

This  question  is  also  supposed  to  have  been  decided  bj'  this  court  in 
the  former  cause  of  Jackson  v.  Delancy,  13  Johns.  537.  But,  I  appre- 
hend, that  the  decision  of  this  court  in  that  case  does  not  rest  at  all  upon 
this  point,  and  I  barely  mentioned  in  the  opinion  which  I  then  delivered, 
that  Lady  Stirling  did  take  a  fee  under  Lord  Stirling's  will,  and  that  the 
devise  over  to  his  daughter  Catharine  Duer  was  not  a  good  limitation  by 
wa}'  of  executory  devise.  I  relied  for  this  upon  the  decision  of  the  Su- 
preme Court  in  Jackson  v.  Sull,  10  Johns.  Rep.  19,  and  observed,  that 
nothing  had  been  urged  to  show  why  that  decision  was  not  to  be  re- 
garded as  correct.  It  is  that  decision,  then,  and  not  the  one  in  this 
court,  wjiich  I  think  governs  this  question.  If  that  decision  be  sound, 
then,  according  to  the  principle  of  it.  Lady  Stirling  did  take  an  estate 
in  fee ;  and,  notwithstanding  all  that  has  been  said  or  suggested  to  the 
contrary  in  the  court  below  {vide  15  Johns.  Rep.  171,  172),  I  am 
obliged  still  to  be  of  the  opinion,  that  it  was  a  well-founded  decision. 
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Suffer  me,  for  one  moment,  to  re-examine  its  foundations.  Hedit 
labor  actus  in  orbem. 

The  testator,  in  that  case,  devised  to  his  son  Moses,  and  to  his  heirs 
and  assigns  forever,  a  lot  of  land,  and  then  added,  that  in  case  his  son 
should  die  without  lawful  issue,  the  property  he  died  possessed  of,  he 
gave  to  his  son  Young.  Moses,  the  son,  did  die  in  possession  of  the 
property-,  and  without  lawful  issue,  but  he  devised  it  by  will,  to  his  wife 
and  others,  under  whoni'the  plaintiff  claimed,  in  opposition  to  the  de- 
vise over  to  the  other  son. 

The  counsel  for  the  plaintiff,  contended,  that  the  limitation  over  by 
waj"  of  executory  devise,  was  void,  because  repugnant  to  the  absolute 
power  of  disposal  given  bj-  the  will  to  Moses,  who  was  thereby  enabled 
to  defeat  it.  The  court  unanimously'  acceded  to  that  principle,  and 
cited  authorities  in  support  of  it,  and  gave  judgment  for  the  plaintiff. 

The  first  case  that  the  court  then  relied  upon,  was  that  of  The  Attor- 
ney-General v.  Hall,  Fitzg.  314,  decided  in  1731  by  Lord  Chancellor 
King,  assisted  by  the  Master  of  the  Rolls  and  Chief  Baron  Reynolds. 
Hall,  the  testator,  owning  real  and  personal  estate,  gave  it,  by  will,  to 
his  son,  and  to  the  heirs  of  his  body,  and  if  he  should  die,  leaving  no 
heirs,  then  he  gave  so  much  of  the  i-eal  and  personal  estate  as  his  son 
should  be  possessed  of  at  his  death,  to  the  Goldsmiths'  Companj-  at 
London,  for  charitable  purposes.  A  limitation  over  for  such  a  purpose 
had  strong  claims  upon  the  protection  of  a  court  of  chancery,  and  I 
hope  that  I  maj-  be  excused  for  making,  as  a  passing  remark,  that  the 
will  awakens  interesting  associations  from  another  circumstance,  which 
is,  that  Sir  Isaac  Newton  was  one  of  the  executors.  The  son  alienated 
the  real  estate  by  a  common  recovery,  and  bequeathed  the  personal 
estate  b^-  will  to  his  wife,  and  died  without  issue.  The  question  arose 
between  the  wife,  claiming  under  the  will,  and  the  Goldsmiths'  Com- 
panj' claiming  by  virtue  of  the  limitation  over  on  the  event  of  the  son 
dying  without  issue.  The  case  was  fully  and  ably  argued,  and  there 
was  no  distinction  made  between  the  real  and  the  personal  estate,  as 
to  the  validitj'  of  the  limitation  over.  The  court  were  unanimously  of 
the  opinion,  that  the  Goldsmiths'  Compan}'  had  no  valid  claim,  and  that 
the  limitation  over  was  void,  because  the  absolute  ownership  had  been 
given  to  the  son  ;  for  the  property  was  given  to  him  and  the  heirs  of 
his  body,  and  the  company  were  to  have  no  more  than  he  should  leave 
unspent,  and,  therefore,  he  had  a  power  to  dispose  of  the  whole.  The 
words  that  gave  him  au  estate  tail  in  the  land,  gave  him  the  entire 
property  in  the  personal  estate,  and  nothing  remained  to  be  given  over 
by  the  testator. 

The  point  of  that  case  then  was,  that  where  an  estate  is  given  to  a 
man,  and  the  heirs  of  his  body,  with  a  power  of  disposal,  at  his  own 
will  and  pleasure,  it  carries  with  it  an  absolute  ownership,  repugnant  to 
any  limitation  over,  and  destructive  of  it.  The  court  did  not  make 
any  distinction  between  the  real  and  personal  estate,  and  saj',  that  the 
limitation  over  was  good  as  to  the  one,  and  void  as  to  the  other.     They 
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said,  generally,  that  the  limitation  over  in  the  will  was  void,  because 
the  testator  gave  the  son  an  unqualified  power  to  spend  the  whole. 

The  other  case  that  the  court  relied  on  in  Jackson  v.  Bull,  was 
Ide  V.  Ide,  5  Mass.  Rep.  600,  decided  in  the  Supreme  Court  of  Massa- 
chusetts, in  1805.  There  the  testator  gave  by  will,  to  his  son,  and  to 
his  heirs  and  assigns  forever,  certain  real  and  personal  estate,  and  then 
added,  that  if  the  son  died  without  heirs,  the  estate  which  he  should 
leave  was  to  be  equally  divided  between  two  other  persons.  The  son 
did  die  without  leaving  heirs,  and  the  question  arose  between  those 
claiming  the  real  estate  under  the  limitation  over,  and  those  claiming 
it  under  a  conveyance  from  the  son.  The  opinion  of  the  court  was  de- 
livered by  the  late  Ch.  J.  Parsons,  whose  character,  as  a  lawyer  and  a 
judge,  is  held  in  universal  reverence.  He  cited  and  relied  upon  the 
case  of  The  Attorney- General  v.  Sail,  and  said,  that  "whenever  it 
is  the  clear  intention  of  the  testator  that  the  devisee  should  have  an 
absolute  property  in  the  estate  devised,  a  limitation  must  be  void,  be- 
cause it  is  inconsistent  with  the  absolute  property  supposed  in  the  first 
devisee.  And  a  right  in  the  first  devisee  to  dispose  of  the  estate  de- 
vised, at  his  pleasure,  and  not  a  mere  power  of  specifying  who  ma}'' 
take,  amounts  to  an  unqualified  gift."  He  then  applied  the  rule  to 
the  case  before  him,  and  observed,  that  "  the .  absolute  unqualified 
interest  in  the  estate  devised,  was  given  to  tlie  son,  which  was  incon- 
sistent with  the  limitation  over,  and,  consequently,  the  limitation  was 
void." 

The  error,  in  the  case  of  Jackson  v.  Bull,  said  the  learned  counsel, 
was  in  applying  the  English  case  to  the  real  estate,  when  it  was  appli- 
cable only  to  chattels.  But  the  Supreme  Court  of  Massachusetts  were 
then  in  the  same  error,  for  they  equally  so  applied  it.  "  The  limitation 
over,"  says  Chief  Justice  Parsons,  "  makes  no  distinction  between  the 
real  and  personal  estate,  operating  only  on  such  part  of  either,  as  the 
first  devisee  should  leave."  In  both  of  those  cases,  the  devise  was  of 
real  and  personal  estate  in  the  same  sentence,  and  the  same  limitation 
over  was  created  as  to  each ;  and  neither  the  English,  nor  the  Massa- 
chusetts court,  admitted  any  diflFerence  in  the  rule  of  construction,  or  in 
the  operation  of  the  power  of  alienation,  whether  applied  to  the  limita- 
tion of  the  real  or  of  the  personal  estate. 

I  do  not  know  that  either  of  those  two  last  decisions  have  ever  been 
questioned  in  any  court,  or  by  any  author.  They  were  pronounced  by 
the  highest  judicial  authorities  ;  and  Lord  Hardwicke  (1  Ves.  10)  gives 
his  sanction  to  the  accuracy  of  the  English  case.  Beachcroft  v.  Broome 
4  Term,  441,  decided  in  the  K.  B.  in  1791,  is  in  confirmation  of  the 
doctrine  of  the  prior  case.  That  was  the  case  of  a  devise  to  B.  aud  his 
heirs,  and  if  he  die  without  having  settled,  or  otherwise  disposed  of  the 
estate,  or  without  leaving  issue  of  his  bod}',  then  the  devise  over.  B. 
sold  the  premises  in  fee,  and  died  without  issue,  and  the  question  was, 
whether  the  purchaser  took  an  estate  in  fee,  and  the  R.  B.  held  clearly 
that  he  did.    The  decision  is  entirely  conformable  to  the  doctrine  iu  The 
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Attorney- General  \.  Hall,  and  Idey.  Ide,  and  Jdckiiony.  Hull;  hat 
a  single  expression  of  Lord  Kenyon  is  seized  upon,  and  great  reliance 
■was  placed  upon  it  by  the  counsel  for  the  plaintiff  in  this  cause.  Lord 
Kenyon  said  (and  it  must  have  been  in  loose  conversation  on  the 
bench),  that  if  the  case  had  turned  on  the  question  whetlier  that  was 
an  estate  tail  in  B.,  he  should  have  thought  it  extremely  clear  that  on 
failnre  of  the  first  limitation,  the  second  ought  to  have  taken  effect  as 
an  executory  devise.  Perhaps,  the  meaning  of  Lord  Kenyon  is  not  to 
be  clearly  understood.  It  was  an  observation  not  required  by  the  de- 
cision, nor  applicable  to  the  point ;  but  let  it  mean  what  it  may,  are  we 
to  permit  such  a  loose  remark  to  be  of  any  weight  or  consideration,  in 
opposition  to  the  deliberate  and  solemn  judgments  of  the  courts?  It  is 
enough,  I  apprehend,  merely  to  mention  such  a  dictum,  and  then  to 
pass  it  by  in  silence. 

If  we  now  apply  these  cases  to  the  will  of  Lord  Stirling,  we  cannot 
but  be  struck  with  their  perfect  and  controlling  application.  He  does, 
in  the  fii'st  place,  devise  and  bequeath  unto  his  wife  Sarah,  all  his  real 
and  personal  estate  whatsoever,  to  hold  the  same  to  her,  her  executors, 
administrators  and  assigns.  This  was  a  gift  in  fee.  The  woi'd  estate, 
in  a  will,  carries  the  land  and  all  the  testator's  interest  in  it.  It  is 
genus  generalissimum,  said  Lord  Holt,  Countess  of  liridgwater  v. 
Duke  of  Holton,  1  Salk.  236,  and  includes  all  things  real  and  personal. 
The  words  all  his  estate  are,  in  a  will,  descriptive  cf  his  fee ;  and  in  a 
subsequent  case,  Barry  v.  Edgworth,  2  P.  Wms.  523,  the  Master  of 
the  Rolls,  referring  to  this  opinion  of  Holt,  said,  that  the  law  was  then 
settled  on  the  point,  and  th.at  the  word  estate  comprehended  not  onl^' 
the  thing,  but  the  interest  in  it ;  and  as  it  had  been  agreed  and  settled 
to  convey  a  fee  in  a  will,  it  would  be  dangerous  to  refine  upon  it.  So 
again,  Lord  Mansfield  observed,  Roe  v.  Harvey,  5  Burr.  2638,  that  the 
word  estate  in  a  will,  carried  everything,  unless  tied  down  b^-  particular 
expressions.  And  in  a  subsequent  case.  Holdfast  v.  Marten,  1  Term 
Eep.  411,  Mr.  J.  EuUer  said,  that  the  word  estate  was  the  most  gener.al' 
word  that  could  be  used,  and  woids  of  restraint  must  be  added  to  make 
it  carrj-  less  than  a  fee.  And  lastlj-  (for  I  will  not  fatigue  myself  with 
further  citations  on  the  point) ,  Mr.  J.  Patterson,  of  the  Supreme  Court 
of  the  United  States,  declared,  3  Cranch,  134,  that  the  word  estate  was 
the  most  general,  significant,  and  operative  word,  that  can  be  used  in  a 
will ;  and  it  comprehends  both  the  land  and  the  inheritance. 

We  may  say,  then,  that  Lord  Stirling,  by  the  first  part  of  his  will, 
gave  an  estate  in  fee  to  his  wife.  So  he,  also,  repeated  this  gift  of  a 
fee,  b}-  the  next  clause  in  the  will,  when  he  admits  expressly,  thatshe  has 
the  power  and  the  right  to  give,  devise,  and  bequeath,  or  sell  or  assign 
the  estate,  or  any  part  thereof.  This  power,  of  itself,  is  an  attribute. of 
ownership,  and  carries  with  it  a  fee.  Thus,  as  early  as  6  Eliz.,  Dali- 
son's  Rep.  58,  it  was  held  bj-  the  judges,  that  if  a  man  devises  land  to 
his  wife,  to  dispose  of  and  employ  it  upon  herself  and  her  sou,  at  her 
pleasure,  she  takes  a  fee.    Ho  again,  Lord  Coke  says,  Co.  Lit.  9,  6, 
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that  if  a  man  devises  land  to  another,  to  give  and  to  sell ;  this  amounts 
to  a  devise  in  fee ;  for,  in  a  will,  the  word  heirs  is  not  necessary  to 
create  an  estate  of  inheritance.  There  are  manj'  other  cases  to  the 
same  effect,  which  I  need  not  particularly  mention  (Moor.  57;  2  Atk. 
102  ;  2  Johns.  Rep.  391) ,  and  we  maj-  lay  it  down  as  an  incontrovertible 
rule,  that  where  an  estate  is  given  to  a  person  generally,  or  indefinitely, 
with  a  power  of  disposition,  it  carries  a  fee  ;  and  the  onlj-  exception  to 
the  rule  is,  where  the  testator  gives  to  the  first  taker  an  estate  for  life 
onli/,  by  certain  and  express  words,  and  annexes  to  it  a  power  of  dis- 
posal. In  that  particular  and  special  case,  the  devisee  for  life  will  not 
take  an  estate  in  fee,  notwithstanding  the  distinct  and  naked  gift  of  a 
power  of  disposition  of  the  reversion.  This  distinction  is  carefully 
marked  and  settled  in  the  cases.  Tomlinson  v.  Dighton,  1  Salk.  239  ; 
1  P.  Wms.  149,  8.  C.  ;  Crossling  v.  Crossling,  2  Cox,  396  ;  Heid  v. 
Shergold,  10  Ves.  370  ;    Goodtitle  v.  Otway,  2  Wils.  6. 

The  question  then  occurs,  was  the  limitation  over  to  Mrs.  Duer  valid, 
after  the  creation  of  such  an  estate  in  fee.  The  words  of  the  will  were, 
that  "  in  case  of  the  death  of  his  wife,  without  giving,  devising,  and 
bequeathing  by  will,  or  otherwise  selling  or  assigning  the  estate,  or  any 
part  thereof,  he  jloth  give  and  devise  all  such  estate  as  should  so  remain 
unsold,  undevised,  or  unbequeathed  to  his  daughter,  Lady  Catharine 
Duer,"  &c.  This  limitation  over,  must  be  either  as  a  remainder,  or  as 
an  executor3-  devise,  and  it  is  impossible  that  it  should  be  either,  upon 
any  known  principles  of  law.  No  remainder  can  be  limited  after  an 
estate  in  fee,  and,  therefore,  if  a  devise  be  to  A.  and  his  heirs,  and  if 
he  die  without  heirs,  then  to  B. ,  the  remainder  is  repugnant  to  the  estate 
in  fee,  and  void.  Preston  v.  Funnell,  Willes'  Rep.  164 ;  Pells  v. 
Jirown,  2d  point,  Cro.  Jac.  590.  Nor  can  the  limitation  over  operate 
by  way  of  executory  devise,  because  the  power  to  dispose  of  the  estate 
by  will  or  deed,  which  Lord  Stirling  gave  to  his  wife,  is  fatal  to  the 
existence  of  that  species  of  interest.  It  is  a  clear  and  settled  rule  of 
law,  that  an  executory  devise  cannot  be  prevented  or  defeated  bj'  anj^ 
alteration  of  the  estate  out  of  which,  or  after  which,  it  is  limited,  or  by 
any  mode  of  conveyance.  It  cannot  be  created,  and  it  cannot  live 
under  such  a  power  in  the  first  taker.  "  These  limitations,"  saj-s  Mr. 
J.  Powell,  Scatterwood  v.  Edge,  1  Salk.  229,  "make  estates  unalien- 
able, for  every  executory  devise  is  a  perpetuitj',  as  far  as  it  goes,  that 
is  to  saj-,  it  is  an  estate  unalienable,  though  all  mankind  join  in  the 
conveyance."  Vide  also,  2  Fearne,  p.  51,  by  Powell ;  2  Saund.  388, 
d.  note.  We  are  obliged,  therefore,  to  have  recourse  to  the  explicit  and 
settled  doctrine,  in  the  cases  of  The  Attorney  General  v.  Hall,  and  of 
Ide  v.  Ide,  and  of  Jackson  v.  Bull,  and  say,  that  an  absolute  owner- 
ship or  capacity  to  sell,  in  the  first  taker,  and  a  vested  right  by  way  of 
executory  devise  in  another,  which  cannot  be  affected  by  such  aliena- 
tion, are  perfectly  incompatible  estates,  and  repugnant  to  each  other, 
and  the  latter  is  to  be  rejected  as  void. 

Lord  Stirling  clearly  intended  to  give  his  wife  an  estate  in  fee.     The 
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words  amount  to  "demonstration  of  that  intention.  If  she  sold  the 
Jaud,  she  was  not  accountable  for  the  proceeds.  She  could  not  be 
chargeable  with  waste,  and  she  might  mortgage,  or  encumber  the  land, 
for  that  is  included  in  the  right  to  give,  and  sell,  and  assign.  And 
when  he_  attempted  to  engraft  an  executory  devise  or  limitation  over, 
upon  a  fee  with  such  an  absolute  power  of  control,  he  did  what  was 
incompatible  with  his  other  and  principal  intention,  and  which  the 
courts  must,  of  necessitj-,  reject  as  repugnant  and  void. 

There  is  not  a  case  to  be  found,  in  which  a  valid  executory  devise 
was  held  to  subsist  under  an  absolute  power  of  alienation  in  the  first 
taker.  I  have  looked  at  the  cases  so  industriously  collected  by  the 
plaintiff's  counsel,  and  there  are  none  of  thejn  that  reach  this  point. 
All  executory  devises  may  be  said,  in  some  degree,  to  depend  upon  the 
will  or  discretion  of  the  owner  of  the  precedent  estate.  If  a  devise  be 
to  A.  in  fee,  but  if  he  die  without  issue  living  at  his  death,  then  over  to 
B.,  it  is  in  his  volition  and  power  (moral)}'  speaking),  not  to  marry,  or 
to  marr}-,  and  have  issue,  and  so  avoid  the  devise  over.  So,  if  the  lim- 
itation over  be  made  to  depend  upon  the  contingency,  that  the  first 
taker  marry  witliout  the  consent  of  B.,  or  marry  a  prohibited  person, 
he  may,  undoubtedlj',  avoid  marrying  without  the  requisite  consent,  or 
avoid  marrying  against  the  prohibition,  and  so  defeat  the  limitation. 
But  these  distinctions  have  nothing  to  do  with  the  simplicitj'  and  good 
sense  of  the  general  rule  we  are  discussing.  The  first  taker,  in  these 
special  cases,  has  not  an  absolute  discretion  and  free  agency,  within  the 
meaning  of  the  rule.  The  sound  doctrine  on  the  subject  is,  that  an 
executory  devise  under  the  salutary  checks  provided  for  it,  is  a  stable 
and  unalienable  interest,  and  the  first  taker  has  onl^-  the  use  of  the  land 
or  chattel,  pending  the  contingency  mentioned  in  the  will ;  and  he  can- 
not convert  the  property  to  his  own  use,  and  defeat  the  subsequent 
estate  by  a  voluntary  alienation.  This  is  the  rule  for  which  we  con- 
tend, and  it  was  not  so  with  Lady  Stirling.  She  could  give  and  devise, 
and  she  could  sell  and  assign  the  estate  when,  and  to  whom,  and  for 
what  purpose  she  pleased.  She  was  a  free  moral  agent,  and  an  abso- 
lute and  independent  owner,  in  respect  to  the  estate.  This  is  what  we 
understand  by  a  right,  incompatible  with  an  executory  devise,  and  tliis 
is  what  we  are  to  understand  bj-  the  books,  when  they  speak  of  a  limita- 
tion over  as  being  void,  because  inconsistent  with  such  an  absolute 
power  and  dominion  in  fee. 

But  it  is  time  that  this  discussion  should  draw  to  a  close.  The  result 
of  my  inquiry,  is  a  belief  that  the  defendant  has  a  good  title  under  the 
judgment  and  execution,  and  that  if  he  had  not,  he  is,  nevertheless, 
protected  b}'  the  Statute  of  Limitations,  because  Lady  Stirling  was  seised 
in  fee,  so  as  to  enable  the  Statute  to  run  against  her,  when  the  adverse 
possession  commenced,  in  1794.  Upon  either  ground,  if  correct,  the 
judgment  must  be  affirmed.  During  the  examination  of  this  subject,  I 
have  not  been  insensible  to  the  weight  of  the  inquir}-,  and  more  espe- 
cially, as  one  of  the  judges  of  the  court  below  seems  to  think  the  law 
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In  favor  of  the'olaim.  The  counsel  for  the  plaintiff,  and  one  of  them  a 
son  of  a  lessor  of  the  plaintiff,  have,  indeed,  labored  the  points,  in 
their  argument  annexed  to  the  case,  as  well  as  at  this  bar,  with  a  dili- 
gence and  painful  anxiety,  and,  no  doubt,  with  a  sincere  conviction, 
that  has  excited  mj-  sympathj'.  The  descendants  of  Lord  Stirling  ap- 
pear to  feel,  that  a  rich  inlieritance  lias  been  injuriously  snatched  from, 
their  enjoj-ment,  but  I  think  it  was  fairly  lost  by  the  inability-  or  neglect 
of  their  ancestor,  or  his  representatives,  to  redeem  the  encumbrance. 
And  if  the  law  was  with  the  plaintiff,  would  not  our  sympathies  be  as 
properly  directed  to  this  defendant,  whose  father  was  a  bona  fide  pur- 
chaser under  the  execution,  and  cultivated  the  premises  as  his  own  for 
20  years,  and  died  in  possession,  and  transmitted  the  fruit  of  his  labor 
to  his  son?  The  truth  is,  that  judges  are  bound  to  declare  the  rules  of 
law  strictly,  without  regard  to  consequences.  They  must  follow  the 
conclusions  of  the  understanding,  and  not  the  dictates  of  the  heart.  If 
the  argument  on  the  part  of  the  plaintiff  has  made  a  more  favorable 
impression  upon  others  than  it  has  upon  me,  I  shall  be  perfectly  con- 
tented. I  am,  however,  obliged  to  saj',  as  the  case  strikes  me,  that  the 
law  is  with  the  defendant,  and  that  the  judgment  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was,  thereupon, 
ordered,  adjudged  and  decreed,  that  the  judgment  of  the  Supreme 
Court  be  affirmed,  and  that  the  plaintiffs  in  error  pay  to  the  defendant 
in  error,  fifty  dollars  and  fifteen  cents,  for  his  costs  and  charges,  in  and 
about  his  defence  in  this  court ;  and  that  the  records  be  remitted,  &c. 

Judgment  of  affirmance?- 

Bunner  and  J.  Duer,  for  the  plaintiff. 

8.  Jones,  Jun.,  and  Yan  Buren  (Attorney -General),  contra. 

J  See  Mulvane  v.  Rude,  146  Ind.  476  (1896).  Contra,  Andrews  v.  Boye,  12  Rich. 
536  (1860).  Cf.  May  v.  Joynes,  20  Gratt.  692  (1871) ;  Welsh  v.  Woodbury,  144  Mas?, 
542  (1887). 
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SECTION  III. 

RESTRAINTS    ON   ALIENATION. 

A.   Estates  of  Inheritance. 

PIERCY  V.  EGBERTS. 

Chancery.     1832. 

[Reported  1  Myl.  <&  K.  4.] 

Thomas  Roberts,  by  his  will  dated  the  18th  of  January,  1829,  be- 
queathed to  his  executors  the  sum  of  £400  upon  trust,  to  paj-,  applj' 
and  dispose  thereof,  and  of  the  interest  and  produce  thereof,  to  and 
for  the  sole  use  and  benefit  of  his  son,  Thomas  Jortin  Roberts,  in  such 
smaller  or  larger  portions,  at  such  time  or  times  immediate  or  remote, 
and  in  snch  way  or  manner  as  they  the  said  executors,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should  in 
their  judgment  and  discretion  think  best :  and,  after  bequeathing  to  his 
executors  the  further  sum  of  £400  upon  similar  trusts,  for  the  benefit 
of  his  son  John  Prowting  Roberts,  the  testator  proceeded  as  follows  :  — 
"  And,  in  case  of  the  deaths  of  either  or  both  of  mj-  said  sons,  Thomas 
Jortin  and  John  Prowting,  before  the  whole  of  the  said  several  sums  of 
£400  and  £400,  and  the  interest  thereof  respectively,  shall  have  been 
paid  or  applied  for  the  purposes  aforesaid,  then  I  will  and  direct  that 
the  unapplied  part  or  parts  thereof  respectively  shall  sink  into  and  be- 
come part  of  my  residuarj'  personal  estate,  and  go  and  be  applied 
therewith  as  hereinafter  mentioned : "  and  the  testator  therebj^  ap- 
pointed his  wife,  Ann  Roberts,  his  residuarj'  legatee,  and  the  said  Ann 
Roberts  and  John  Jortin  executors  of  his  said  will. 

The  testator  died  in  July  1829,  and  in  May  1830  the  testator's  son 
Thomas  Jortin  Roberts  took  the  benefit  of  the  Insolvent  Debtors'  Act. 
Previously  to  May  1830,  Thomas  Jortin  Roberts  had  received  several 
sums  from  the  executors,  amounting  in  the  whole  to  £156 ;  and  since 
that  period,  and  before  the  filing  of  the  bill,  he  had  received  several 
other  sums,  amounting  together  to  £112.  The  bill  was  filed  by  the 
assignee  of  the  insolvent's  estate  against  the  executors  of  the  testator, 
to  recover  the  legacy  of  £400  and  the  interest  thereof,  or  so  much 
,  thereof  as  remained  unpaid  at  the  time  of  the  discharge  of  the  legatee 
under  the  Insolvent  Debtors'  Act. 

Mr.  Bicker steth  and  Mr.  Girdleatone,  Jan.,  for  the  plaintiff. 

Mr,  Pemherton  and  Mr.  Elderton  for  the  defendants. 

The  Master  of  the  Rolls.  [Sir  John  Leach.J  The  question 
is,  whether  this  legacy  passed  to  the  assignee  of  the  insolvent  upon  the 
insolvency  of  the  legatee ;  or  whether  it  may  remain  in  the  hands  of 
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the  executors,  to  be  applied,  at  their  discretion,  for  the  benefit  of  the 
legatee.  The  insolvent  being  the  onl^-  person  substantially  entitled 
to  this  legacy,  the  attempt  to  continue  in  him  the  enjoyment  of  it,  not- 
withstanding his  insolvency,  is  in  fraud  of  the  law.  The  discretion  of 
thp  executors  determined  by  the  insolvency,  and  the  property  passed 
by  the  assignment. 

A  preliminary  objection  was  taken  to  this  suit  by  the  defendants,  on 
the  ground  that  it  had  been  instituted  without  the  consent  of  the  major 
part  in  value  of  the  creditors,  at  a  meeting  convened  bj'  advertisement 
for  that  purpose,  as  required  by  the  1  G.  4,  c.  119.  The  bill  alleged, 
that  the  plaintiff  had  been  diil^'  authorized  to  institute  the  suit  with 
such  consent,  but  this  allegation  was  not  proved ;  and  it  was  objected 
at  the  hearing,  by  the  defendants,  that  the  consent  of  the  creditors  not 
being  proved,  the  bill  must  be  dismissed. 

His  Honor  would  not  allow  the  suit  to  be  stopped  by  this  objection, 
but  directed  the  point  to  be  argued  on  a  future  day. 

On  this  day  (Nov.  12)  the  point  was  accordingly  argued  hy  Mr.  £ick- 
ersteth,  for  the  plaintiff,  and  by  Mr.  Pemherton,  for  the  defendants. 

The  Master  of  the  Rolls  said  he  had  a  strong  recollection  of 
having  been  spoken  to  by  Chief  Baron  Alexander  on  this  point.  His 
opinion  was  ver3'  much  in  favor  of  the  plaintiff.  By  the  clause  in 
question  the  legislature  plainly  intended  to  benefit  the  creditor ;  not  to 
give  an  advantage  to  the  debtor.  If  the  suit  were  successful,  the  cred- 
itors would  take  the  benefit ;  if  it  were  unsuccessful  through  the  fault 
of  the  assignee,  thej'  would  have  their  remedy  against  the  assignee. 
As  it  was  desirable,  however,  that  the  rule  should  be  uniform,  he  would 
not  decide  the  point  without  conferring  with  some  of  the  judges  of  the 
common  law  courts. 

On  this  day  (Dec.  14)  his  Honor  delivered  judgriient  to  the  following 
effect :  — 

I  have  had  the  ppportunitj'  of  conversing  with  some  of  the  judges  at 
common  law  upon  the  point,  and  their  impression  is,  according  to  the 
inclination  of  opinion  which  I  expressed  at  the  hearing,  that  the  pro- 
vision made  in  the  Statute  is  to  be  considered  as  made  for  the  benefit 
of  the  creditors  alone,  and  that  it  is  not  competent  to  the  defendants 
to  take  advantage  of  the  objection  that  the  suit  has  been  instituted 
without  the  consent  of  the  creditors.  Upon  the  whole,  I  do  not  now 
hesita,te  to  decide  that  this  suit  can  be  well  sustained  by  the  assignee, 
and  that  he  is  entitled  to  the  decree  sought  by  this  bill. 

If  there  be  collusion  between  the  plaintiffs  and  defendant  in  a  suit 
instituted  by  the  assignees  without  the  previous  consent  of  the  credi- 
tors, the  judgment  of  the  court  will  bind  the  interest  of  the  creditors ; 
but  the  assignees,  in  such  case,  take  upon  themselves  the  responsibility  ' 
that  the  suit  has  been  properly  instituted  and  properly  conducted. 
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KEVERN  V.  WILLIAMS. 
Chancekt.     1832. 
[Reported  5  Sim.  171.] 

[This  case  is  given  in  the  fifth  volume  of  these  Cases,  p.  705.] 


JOSSELYN  V.  JOSSELYN. 
Chancery.     1837. 

[Reported  9  Sim.  63.] 

James  Josseltn,  the  testator  in  the  cause,  disposed  of  his  residuary 
personal  estate  in  the  following  woi'ds :  "  All  the  rest,  residue  and  re- 
mainder of  my  goods,  chattels,  ready  money,  securities  for  monej-s  in 
the  public  stocks  or  funds,  debts  and  all  other  personal  estate  whatso- 
ever, I  give  unto  John  Jossel3-n,  the  son  of  my  late  cousin  John  Josse- 
lyn,  deceased :  and  I  order  and  direct  my  executors,  or  the  survivor 
of  them  &c.  to  place  the  same  out  on  government  or  good  real  security, 
and  the  interest  arising  therefrom,  as  the  same  shall  become  due,  to 
place  out  on  the  like  securities,  so  as  to  accumulate,  and  the  principal 
to  be  paid  to  the  said  John  Josselyn  at  his  attainment  of  the  age  of  24 
years,  and  to  pay  and  allow  thereout  the  sum  of  £60  per  annum  for  the 
board  and  education  of  the  said  J.  Josselj'n,  until  his  attainment  of  the 
age  of  24  years :  and  I  further  empower,  order  and  direct  my  said 
executors  or  the  sui-vivor  of  them  &c.,  to  lay  out  any  part  of  the 
moneys,  as  they  in  their  discretion  may  think  proper,  in  the  purchase 
of  lands  and  real  estate  in  the  counties  of  Essex  or  Suffolk,  for  the 
benefit  of  the  said  John  Josselj'n,  and  to  be  conveyed  to  them  accord- 
ingly :  but  in  case  the  said  John  Josselyn  shall  happen  to  die  under  the 
age  of  21  years  and  without  leaving  issue  of  his  body  lawfully  begotten 
then  living  and  which  shall  be  living  until  his,  her  or  their  age  or  ages 
of  21  years,  then  I  give  all  the  residue  of  my  goods,  chattels,  moneys 
and  personal  estate,  and  all  real  estate  (if  any)  of  every  kind  and  de- 
scription, unto  my  said  brother  Mai'k  Josselyn,  if  he  shall  be  then 
living,  during  his  life,  and,  after  his  death,  to  all  his  children  lawfully 
to  be  begotten,  equally  to  be  divided  between  them :  but,  in  case  my 
said  brother  shall  happen  to  die  without  leaving  issue  of  his  body  law- 
fully begotten  then  living,  and  which  shall  be  living  until  his,  her  or 
their  age  or  ages  of  21  years,  then  I  give  all  the  residue  of  my  goods, 
chattels,  moneys  and  personal  estate,  and  also  real  estate,  if  any,  of 
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every  kind  and  description,  unto  my  cousin,  Charles  Josselyn,  his  ex- 
ecutors and  administrators." 

The  testator  died  on  the  1st  of  June  1824,  and  his  will  was  proved 
by  his  executors  Marie  Josselyn  and  Charles  Josselyn.  Mark  Josselyn 
died  on  the  13th  of  July  1825  without  having  had  any  issue. 

John  Josselyn  (who  was  the  plaintiff  in  the  cause)  was  eight  5-ear3 
old  at  the  testator's  death.  The  property  to  which  he  became  entitled 
under  the  will  was  of  large  amount  •,  and,  although  tlie  testator  had 
directed  that  only  £60  a  j-ear  should  be  allowed  for  his  board  and  edu- 
cation during  his  minority,  yet,  by  an  order  in  the  cause  made  in  No- 
vember 1826,  £182  was  allowed  for  his  maintenance  and  education  from 
the  testator's  death  down  to  June  1826,  and  150  guineas  per  annum 
were  allowed  tbr  his  future  maintenance  and  education :  and,  by  two 
subsequent  orders,  one  made  in  February  1830  and  the  other  in  July 
1832,  £300  per  annum  and  £400  per  annum  were  allowed  for  the  like 
purposes. 

The  plaintiff  attained  21  in  August  1837,  and,  thereupon,  presented 
a  petition  stating  that  he  was  advised  that,  on  attaining  that  age,  he 
became  entitled,  under  the  will,  to  a  vested  interest  in  the  testator's 
residuary  estate  and  the  accumulations  thereof,  and  praying  that  the 
funds  of  which  the  residue  and  accumulations  consisted,  might  be 
transferred  to  him. 

Mr.  Spence  and  Mr.  Wood  appeared  in  support  of  the  motion. 

Mr.  Kk  Ight  Bruce  and  Mr.  Jacob  for  the  defendant  Charles  Josselyn. 

Sir  W.  Home  for  the  defendant  Royce,  the  executor  of  Mark  Josse- 
lyn, and  the  only  other  party  to  the  suit. 

The  Vice-Chancellor.  [Sir  Lancelot  Shadweli;.]  The  residue 
is  actually  given  to  the  plaintiff;  and  the  words  which  follow  the  gift 
are  merely  directory  as  to  the  future  management  of  what  is  before 
given.  I  shall,  therefore,  make  an  order  according  to  the  prayer  of  the 
petition.' 

•  "  It  has  frequently  happened  In  this  court,  that  4  testator  has  given  to  an  indi- 
vidual an  absolute  vested  Interest  in  a  defined  fund,  so  that,  according  to  the  ordiriany 
rule  of  law,  he  would  have  a  power,  of  his  own  authority,  to  receive  or  dispose  of  it 
immediately  on  his  attaining  legal  age  (  but  having  given  such  a  vested  interest,  the 
testator  has,  nevertheless,, postponed  the  time  of  giving  him  possession,  till  a  period 
subsequent  to  the  legatee's  attaining  twenty-one,  although  in  such  cases,  the  party 
having  attained  the  age  of  twenty-one  cannot,  according  to  the  direct  intention  of  the 
will,  obtain  possession,  yet  he  has  everything  but  possession ;  he  has  the  legal  power 
of  disposing  of  it,  he  may  sell,  charge,  or  assign  it,  for  he  has  an  absolute,  indefeasible 
interest  in  a  thing  defined  and  certain;  the  court,  therefore,  has  thought  fit  (I  don't 
know  whether  satisfactorily  or  not),  to  say,  that  since  the  legatee  has  such  the  legal  right 
and  power  over  the  property,  and  can  deal  with  it  as  he  pleases,  it  will  not  subject  him 
to  the  disadvantage  of  raising  money  by  selling  or  charging  his  interest,  when  the 
thing  Is  his  own,  at  t^is  very  moment.  The  court  has,  In  such  cases,  ordered  payment 
on  his  attaining  twenty-one."  —  Per  Lord  Langdale,  M.  B.,  In  Curtis  v.  Lukin, 
6  Beav.  147,  155,  156  (1842),  printed  in  the  fifth  volume  of  these  Cases,  p.  712, 

"The  pribciple  of  this  court  has  always  been,  to  recognize  the  right  of  all  persons 
•  who^attain  the  age  of  twenty-one  to  enter  upon  the  absolute  use  and  enjoyment  of  the 
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GREET  V.   GREET. 
Chancery.     1842, 
[Reported  5  Beav.  123.] 

The  testator,  by  his  will  dated  in  1825,  after  making  certain  dispo- 
sitions, gave  the  rest  and  residue  of  his  property,  freehold  and  personal, 
as  follows:^ — "to  the  use  of  my  nephew  Thomas  Young  Greet  at  his 
attaining  the  age  of  thirty  years,  the  produce  of  such  parts  of  property 
.as  ma}-  be  necessary  to  convert  into  cash,  with  every  accumulation 
by  rents,  interest,  or  otherways,  I  direct  to  be  deposited  in  the  stock 
of  the  Bank  of  England,  in  the  names  of  my  nephew,  Thomas  Young 
Greet,  and  of  each  of  my  executors  hereafter  named,  there  to  remain  ; 
m)-  nephew  Thomas  Young  Greet,  at  his  attaining  the  age  of  thirty 
j-ears,  to  receive,  for  his  use,  all  accruing  produce  and  dividends,  rents 
or.interest,  so  long  as  he  may  live ;  and  that  once  in  every  year,  the 
whole  of  the  balances  be  funded  for  accumulation,  until  he,  my  said 
nephew  Thomas  Young  Greet,  does  attain  the  age  of  thirty  years,  at 
which  time  every  produce  of  the  property,  with  dividends  on  the 
accumulated  property,  which  I  direct  to  be  consolidated  in  one  sum, 
with  any  other  placed  in  the  Bank  of  England  at  my  death  or  after- 
wards, as  a  part  produce  of  my  property  and  to  remain  as  a  principal, 
the  dividends  of  or  on  which,  with  all  rents  or  other  produce  growing 
out  of  every  description  of  my  proi>erty,  I  give  to  my  said  ne|)hew 
Thomas  Young  Greet,  for  his  use  and  disposal  during  his  natural  life. 

"  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  his 
attaining  the  age  of  thirty  3-ears,  leaving  child  or  children  lawfully  be- 
gotten, I  direct  each  child,  male  or  female,  shall  have  £500,  at  their 
respectively  attaining  the  age  of  twenty-four  years,  and  the  surplus  ot 
any  such  property  and  its  accumulations  to  go,  in  addition,  to  the  eld- 
est son  of  my  nephew  Thomas  Young  Greet ;  but  if  the  children  of  my 
said  nephew  are  too  numerous  for  the  property  to  produce  £500  each, 

property  given  to  tliem  by  a  will,  notwitiistanding  any  directions  by  tlie  testator  to  the 
effect  that  they  are  not  to  enjoy  it  until  a  later  age  ;  —  unless,  during  the  interval,  the 
property  is  given  for  the  benefit  of  another.  If  the  property  Is  once  theirs,  it  is  use- 
less for  the  testator  to  attempt  to  impose  any  fetter  upou  their  enjoyment  of  it  in  full 
so  soon  as  they  attain  tvpenty-one.  And  upon  that  principle,  unless  there  is  in  the 
will,  or  in  some  codicil  to  it,  a  clear  indication  of  an  intention  on  the  part  of  the 
testator,  not  only  that  his  devisees  are  not  to  have  the  enjoyment  of  the  property  he 
has  devised  to  them  until  they  attain  twenty-five,  but  that  some  other  person  is  to 
have  that  enjoyment,  —  or  unless  the  property  is  so  clearly  taken  away  from  the 
devisees  up  to  the  time  of  their  attaining  twenty-five  as  to  Induce  the  court  to  hold, 
that,  as  to  the  previous  rents  and  profits,  there  has  been  an  intestacy  —  the  court  does 
not  hesitate  to  strike  out  of  the  will  any  direction  that  the  devisees  shall  not  enjoy  it 
in  full  until  they  attain  the  age  of  twenty -five  years."  —  Per  Sm  W.  Page  Wood,  V.C, 
m  Gosling  v.  Gosling,  H.  R.  V.  Johns.  265,  272  (1859). 
VOL.  vr.  — 10 
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in  such  case,  I  shall  direct  thej'  shall  each  have  an  equal  share  of  the 
property,  male  and  female  alike. 

"  If  my  nephew  Thomas  Young  Greet  should  live,  and  agreeable  to 
the  directions  of  this  my  will,  possess  this  my  described  residue  of  m}' 
property  with  its  accumulations,  and  have  lawfully  begotten  a  son,  I 
direct  my  nephew  to  enjoy  the  produce  of  such  property  with  its 
accumulations  during  his  life,  and  at  his  death,  £5000  to  be  deposited 
in  the  hands  of  trustees  for  accumulation,  and  placed  in  the  Bank  of 
England  in  the  name  of  his  my  nephew's  eldest  son  with  two  trustees  (my 
executors  preferred  if  surviving),  for  the  use  of  my  said  nephew's  eldest 
son  at  his  attaining  the  age  of  thirty  years  ;  and  the  rest  and  residue 
to  be  equally  shared,  male  and  female  equal  alike,  the  eldest  son  taking 
an  equal  share,  in  addition  to  the  £5000  funded  for  him.  This  general 
division  to  take  place  as  each  respectively'  attains  the  age  of  twenty- 
four  years. 

-  "  If  my  nephew  Thomas  Young  Greet  should  die  previous  to  bis  attain- 
ing the  age  of  thirty  years,  leaving  no  child,  then  I  direct  the  next  sur- 
viving nephew  of  Alexander  Greet's  family  shall  succeed  to  the  residue 
and  its  accumulations,  subject  exactly  to  the  same  regulations  as 
described  for  my  nephew  Thomas  Young  Greet  and  his  family." 

The  testator  then  appointed  his  nephew  Thomas  Young  Greet  and 
three  other  persons  executors. 

The  testator  died  in  1829,  leaving  his  nephew,  Thomas  Young  Greet, 
then  of  the  age  of  twenty-two.  He  married  in  1832,  and  had  four 
children,  the  eldest  having  been  born  in  1833. 

Thomas  Young  Greet  the  nephew  died  in  1841,  leaving  his  eldest 
son,  Thomas  Young  Greet  the  younger,  and  three  other  children 
surviving  him. 

The  property  was  partly  real  and  parti}'  personal. 

Thomas  Young  Greet  the  younger,  after  his  father's  death,  filed  a 
supplemental  bill  against  all  the  necessary  parties,  claiming  to  be  en- 
titled, first,  to  the  sum  of  £5000 ;  and,  secondly,  to  his  share  of  the 
general  residue  of  the  property  after  the  deduction  of  that  sum. 

Mr.  Pemberton  and  Mr.  Lewis,  for  the  plaintiff. 

Mr.  Q.  Turner  and  Mr.  Addis,  in  tlie  same  interest. 

Mr.  Kindersley  and  Mr.  Wood,  for  the  next  of  kin  and  co-heirs. 

Mr.  Schomberg  and  Mr.  Hingeston,  for  other  parties. 

The  Master  of  the  Rolls.  [Lord  Langdale.J  This  is  one  of  the 
many  cases  in  which  I  am  afraid  it  is  impossible  to  come  to  a  conclu- 
sion which  can  be  considered  as  entirely  satisfactorj'.  You  are  obliged 
to  spell  out  the  meaning  of  the  testator,  and  to  trj'  to  discover  the  legal 
eflfect  of  his  will,  under  circumstances  which  make  it  extremely  difl^cult 
to  reconcile  the  case  under  consideration  with  the  decided  authorities. 

I  think  it  is  perfectly  obvious,  in  this  case,  that  the  testator  had  a 
strong  desire  to  accumulate  the  property  as  much  as  he  could,  and  to 
preserve  it  in  the  family  of  the  Greets.  Those  objects  clearly  prepon- 
derate throughout  the  whole  contents  of  the  will ;  but  the  main  and  the 
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principal  object  in  the  residuary  clause  was,  to  provide  for  his  nephew 
Thomas  Young  Greet  and  the  children  of  that  nephew  ;  and  there  is  no 
ulterior  disposition  given  of  the  residue,  except  onlj-,  in  the  event  of  the 
nephew,  Thomas  Young  Greet,  dying  under  the  age  of  thirty  years 
without  leaving  a  child. 

At  the  death  of  the  nephew,  the  £5000  is  to  be  taken  out  of  the 
residue,  and  deposited  for  accumulation  in  the  hands  of  trustees,  one  of 
whom  was  to  be  the  eldest  son  of  the  nephew.  The  accumulation  is 
directed  to  be  for  the  use  of  the  nephew's  eldest  son,  "  at  his  attaining 
the  age  of  thirty  years."  I  think  it  comes  to  no  more  than  this  :  —  The 
testator  intended  that  the  son  should  attain  the  age  of  thirty  years 
before  the  accumulated  fund  should  be  paid  to  him,  and  not  that  in  the 
mean  time  he  was  to  have  no  interest  in  this  sum. 

It  appears  to  me  that  he  had  a  vested  interest  in  the  sum  of  £5000, 
at  the  moment  the  severance  was  to  be  made,  namel3',  on  the  death  of 
the  nephew.  After  taking  the  £5000  out  of  the  residue,  the  remainder 
is  to  be  shared  between  the  children,  both  male  and  female  alike,  the 
eldest  son  taking  an  equal  share,  in  addition  to  the  £5000  funded  for 
him ;  and  as  the  £5000  vests  upon  the  death  of  the  nephew,  it  would 
be  extremely'  diflScult  to  maintain  that  his  share  of  the  residue  does 
not  vest  at  the  same  time,  or  to  say  that  the  share  of  the  residue  could 
vest  in  him  at  that  time,  and  not  in  the  other  children. 

Is  the  court  forced  to  come  to  an  opposite  conclusion  by  the  words 
which  afterwards  follow,  that  this  general  division  is  to  take  place,  as 
each  respectively  attains  the  age  of  twentj'-four  j-ears?  The  testator 
could  never  have  meant,  that  a  general  division  should  take  place  at 
different  times.  His  object  was,  that  there  should  be  a  general  divi- 
sion of  the  whole  fund,  after  previously  severing  the  particular  sum  of 
£5000;  after  deducting  that  sum,  which  was  one  division,  there  was  to 
be  the  general  division  of  the  remainder ;  and,  according  to  the  intent, 
to  be  inferred  from  the  rest  of  the  will,  I  think  this  amounts  merely  to 
a  direction,  that  the  shares  should  be  paid  to  the  younger  children  as 
each  attained  twenty-four. 

I  am  of  opinion  that  both  the  £5000  and  the  share  of  the  residue 
were  vested  interests,  and  the  plaintiflF  must  therefore  succeed  in  this 
case.* 

1  See  In  re  Johnston,  [1894]  3  Ch.  204;  Gray,  Rule  against  Perpetuities,  §§  120, 
121. 
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BAGGETT  v.   MEUX. 

Chancery.    1846. 

[Seported  1  Phil.  627.] 

On  the  hearing  of  an  appeal  in  this  case  from  the  decree  of  Vice- 
Chancellor  .Knight  Bruce  >  the  argument  turned  chieflj'  on  the  question, 
whether  a  clause  in  restraint  of  alienation,  annexed  to  a  legal  devise, 
in  fee,  of  real  estate  to  a  married  woman  for  her  separate  use,  was 
effectual  during  the  coverture. 

Mr.  JRusselLand  Mr.  Freeling,  for  the  appellant 
Mr.  Swanston  and  Mr.  Busk,  contra. 

The  Lord  Chancellor  [Lord  Ltndhurst],  after  disposing  of  the 

other  points  of  the  case  in  a  few  words,  said,  with  respect  to  this : 

After  the  case  of  Tullett  v.  Armstrong,  4  M}-.  &  Cr.  377,  there  can 

be  no  doubt  about  the  doctrine  of  this  court  respecting  the  property 

given  to  the  separate  use  of  a  married  woman :  and  it  is  clear  that  that 

[  doctrine  applies  as  much  to  an  estate  in  fee  as  to  a  life  estate.     The 

I  object  of  the  doctrine  was  to  give  a  married  woman  the  enjoyment  of 

I  property  independent  of  her  husband  ;  but  to  secure  that  object,  it  was 

1  absolutely  necessary  to  restrain  her  during  coverture  from  alienation. 

'The  reasoning  evidently  applies  to  a' fee  as  much  as  to  a  life  estate,  to 

real  propertj'  as  much  as  to  personal.    The  power  of  a  married  woman, 

independent  of  the  trust  for  separate  use,  may  be  different  in  real  estate 

ifrom  what  it  is  in  personal :  but  a  court  of  equity  having  created  in 
both  a  new  species  of  estate,  may  in  both  cases  modify  the  incidents  of 
that  estate. 

Appeal  dismissed,  with  costs.^ 

1  See  1  Coll.  138,  where  a  detailed  statement  of  the  case  will  be  found.  —  Eep. 

2  Cf.  Re  Young's  Settlement,  18  Beav.  199  (1853) ;  In  re  Dawbin,  22  Vict.  L.  R.  477 
(1896)  ;  In  re  Adamson,  2  N.  S.  W.  St.  R.  Eq.  67  (1902). 

On  the  application  of  the  rule  against  perpetuities  to  the  doctrine  of  the  principal 
case,  see  Gray,  Rule  against  Perpetuities  (2d  ed.),  §§  432  et  seq.;  In  re  Game,  [1907] 
1  Ch.  276. 

As  to  the  rules  in  the  United  States  in  the  absence  of  a  special  or  general  clause 
against  alienation  or  where  a  special  mode  of  alienation  is  provided  for,  see  Gray, 
Restraints  on  Alienation  (2d  ed.),  §§  276 6-275 d. 

On  the  mode  of  dealing  with  gifts  of  invested  personal  property  or  of  money,  made 
directly  to  married  women  without  the  intervention  of  trustees,  but  with  a  clause 
against  anticipation,  see  the  cases  cited.  Gray,  Restraints  on  Alienation,  §§  127-131, 
and  also  In  re  Bourn,  27  Ch.  Div.  411  (1884);  In  re  Currey,  32  Ch.  I).  361  (1886). 
Cf.  In  re  Spencer,  30  Ch.  D.  183  (1885);  In  re  Grey's  Settlements,  34  CIi.  Div.  85, 
712  (1887) ;  In  re  Tippetfs  Contract,  37  Ch.  Div.  444  (1888) ;  Re  Wood,  61  L.  T.  N.  S. 
197  (1889) ;  Re  MUlward,  87  L.  T.  R.  476  (1902) ;  80  Law  Times,  372. 
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JEANNERET  v.   POLACK. 

Supreme  Court  op  New  South  Wales.     1894. 

[Reported  15  N.  S.  W.  R.  Eq.  192.] 

Demurrer  ore  tenus.  The  statement  of  claim  alleged  that  by  his 
will  dated  the  6th  April,  1849,  John  Roberts  gave  and  devised  to  his 
niece  Anne  Faris,  her  heirs  and  assigns  forever,  certain  land,  sucli 
land  in  the  event  of  her  marriage  to  be  settled  to  her  separate  use  and 
not  to  be  anticipated  or  liable  to  debts,  &c.,  of  any  husband  with  whom 
she  might  intermarry.     The  testator  died  in  1849. 

In  1853  Anne  Faris  married,  and  she  was  still  the  wife  of  Solomon 
William  Polack,  but  no  settlement  was  executed  on  the  marriage. 

On  the  6th  September,  1886,  Mrs.  Polack  executed  an  agreement 
with  the  plaintiff  whereby  (so  far  as  it  is  material  for  the  present  pur- 
pose) it  was  agreed  that  in  consideration  of  £250  she  for  herself,  her 
heirs,  executors  and  administrators,  and  so  as  to  and  with  intent  to 
bind  her  separate  estate,  covenanted  with  the  plaintiff  that  in  the  event 
of  her  becoming  discovert  and  so  soon  thereafter  as  possible,  provided 
that  the  plaintiff  should  up  to  that  time  have  performed  the  covenants 
on  his  part,  she  would  assure  the  said  land  to  the  plaintiflf  in  fee  simple 
on  payment  of  the  sum  of  £1750 ;  and  further,  that  she  would  devise 
the  said  lands  to  trustees  upon  trust  (if  she  should  predecease  her  hus- 
band) to  assure  the  said  land  to  the  plaintiflF  on  payment  by  him  to 
them  of  the  said  sum  of  £1750;  and  further,  that  she  would  not  at 
anj'  time  thereafter  in  anj'  manner  alter  or  revoke  the  said  devise  ;  atid 
further,  that  for  any  time  that  the  plaintiff  should  be  kept  out  of  pos- 
session of  the  land  by  her,  she  would  pay  to  him  as  liquidated  damages} 
the  sum  of  £20  per  month  ;  and  farther,  that  the  plaintiff,  unless  and 
until  Mrs.  Polack  became  discovert  and  executed  the  said  assurance, 
would  pay  to  her  so  long  as  he  should  remain  in  possession  of  the  land 
a  sum  of  £105  per  annum. 

Mrs.  Polack  executed  a  codicil  to  her  will  in  accordance  with  the 
terms  of  that  agreement.  The  plaintiff  thereupon  entered  into  posses- 
sion of  the  land  and  duly  performed  his  part  of  the  agreement. 

In  1893,  in  a  friendly  suit  instituted  by  Mrs.  Polack  against  her  hus- 
band, of  which  the  plaintiff  had  no  notice,  it  was  ordered  that  a  settle- 
ment of  the  land  should  be  executed  by  Mr.  and  Mrs.  Polack,  convejing 
the  land  to  trustees  to  hold  the  same  in  trust  for  Mrs.  Polack  for  life 
to  her  separate  estate  without  power  of  anticipation,  with  remainder  to 
such  of  her  children  as  she  should  by  will  appoint,  and  in  default  of 
appointment,  to  such  of  her  children  as  should  survive  her  as  tenants 
in  common,  or,  if  none  survived,  in  trust  for  her  heirs,  executors  and 
administrators. 

The  trustees  of  this  settlement  then  applied  to  bring  the  land  under 
the  Real  Property  Act,  against  which  application  a  caveat  was  entered 
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by  the  plaintiflf.  The  plaintiff  now  claimed  that  the  execution  of  this 
settlement  was  a  fraud  upon  the  agreement  of  the  6th  September,  1886, 
and  that  it  might  be  cancelled  ;  an  account  of  the  moneys  expended  by 
him  on  the  lands,  and  that  they  might  be  charged  upon  or  paid  out  of 
Mrs.  Polack's  separate  estate ;  damages  for  breach  of  contract ;  and 
an  injunction  against  further  steps  under  the  Real  Property  Act. 

Upon  a  motion  being  made  on  behalf  of  the  plaintiff  to  continue  to 
the  hearing  an  injunction  against  any  steps  being  taken  under  the  Real 
Property  Act, 

Donovan  (Knox  with  him)  demurred  ore  tenus. 
L.  Owen,  contra. 

On  May  3d,  the  following  written  judgment  was  delivered  by 
Owen,  C.  J.  in  Eq.  This  case  comes  before  me  upon  a  demurrer  ore 
tenus.  The  statement  of  claim  sets  out  an  agreement  of  the  6th  Sep- 
tember, 1886,  between  Anne  Elizabeth  Polack,  wife  of  S.  "W.  Polack, 
of  the  one  part,  and  the  plaintiff  of  the  other  part,  whereby  for  the 
consideration  therein  mentioned  Mrs.  Polack  covenanted  with  the  plain- 
tiff so  as  to  bind  her  separate  estate,  that  in  the  event  of  her  becoming 
discovert  she  would  convey  certain  lands  to  the  plaintiff,  or  in  the 
event  of  her  not  becoming  discovert  during  her  lifetime,  that  she  would 
devise  by  will  these  lands  to  trustees  upon  trust  to  convey  them  to  the 
plaintiff,  and  that  she  would  not  revoke  such  will,  and  further,  that  the 
plaintiff  was  to  remain  in  possession  of  the  land.  Mrs.  Polack  accord- 
ingly made  a  will  in  pursuance  of  her  covenant,  and  the  plaintiff  paid 
to  her  the  money  which  he  covenanted  to  pay  in  consideration  of  the 
agreement,  and  went  into  possession  of  the  land. 

In  the  year  1893  Mrs.  Polack  instituted  a  suit  in  equity  against  her 
husband  for  a  settlement,  and  by  the  decree  a  settlement  was  directed 
upon  Mrs.  Polack  for  life  for  her  separate  use,  without  power  of  antici- 
pation, and  after  her  death  upon  her  children.  The  plaintiff'  thereupon 
instituted  this  suit  for  a  declaration  that  the  settlement  was  in  fraud 
of  the  agreement  of  the  6th  September,  1886,  and  that  it  might  be 
cancelled. 

The  land  comprised  in  the  agreement  and  settlement  had  been 
devised  by  the  will  of  Joseph  Roberts  to  his  niece,  Mrs.  Polack  (then 
Anne  Elizabeth  Faris),  her  heirs  and  assigns  forever,  such  land  in  the 
event  of  her  marriage  to  be  settled  to  her  separate  use,  and  not  to  be 
anticipated,  or  liable  to  the  debts,  control,  or  interference  of  an^'  hus- 
band with  whom  she  might  intermarry. 

The  defendant  demurs  on  the  ground  that  the  clause  against  antici- 
pation prevented  the  defendant  from  entering  into  the  agreement  with 
the  plaintiff.  For  the  plaintiff  it  is  .contended  that  the  clause  against 
anticipation  is  void  as  repugnant  to  the  preceding  devise  in  fee :  —  that 
as  the  covenants  on  the  part  of  Mrs.  Polack  are  only  to  convey  the 
land  when  discovert,  or  to  devise  the  land  by  will,  her  covenants  are 
not  affected  by  the  clause  against  anticipation,  and  that  the  settlement 
upon  the  children  after  the  death  of  Mrs.  Polack  is  in  excess  of  what 
the  terms  of  the  devise  require,  and  is  in  fraud  of  the  agreement. 
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If  the  clause  against  anticipation  stood  alone,  and  there  were  no  I 
words  creating  separate  estate,  it  would  undoubtedly  be  void  as  repug- 
nant to  the  devise  in  fee,  but  in  this  case  it  is  part  of  the  clause  creat- 
ing separate  estate,  and  must  therefore  be  treated  as  accessory  to  the  j 
separate  estate.  In  Tallett  v.  Armstrong,  1  Beav.  1,  at  23,  Lord 
Langdale,  M.  R.,  thus  states  the  law  :  —  "I  conceive  that  the  validity 
of  a  clause  in  restraint  of  alienation  when  clearl3'  expressed  in  connec- 
tion with  a  clause  giving  the  estate  for  tlie  separate  use  of  a  married 
woman  also  clearly'  expressed  has  not  till  lately  been  doubted."  In 
Baggett  v.  Meux,  1  Coll.  138,  at  150,  Knight  Bruce,  V.  C,  held 
"  that  a  real  estate  m&y  well  be  devised  to  a  married  woman  in  fee 
simple  for  her  separate  use,  but  in  such  a  manner  as  to  disable  her 
during  her  coverture  from  selling,  mortgaging,  charging,  or  encumber- 
ing her  interest  in  it  bj'  any  act  inter  vivos,  or  at  least  from  making 
any  sale,  mortgage,  charge,  or  encumbrance  to  take  effect  against  it 
during  her  life,  or  during  her  coverture;"  see  Stogden  v.  Lee,  1891, 
1  Q.  B.  D.  661.  The  case  In  re  Bown,  27  Ch.  D.  411,  was  relied  on 
bj-  plaintiff's  counsel  as  showing  that  the  Court  will  disregard  the 
clause  against  anticipation  when  tlie  gift  is  absolute.  That  was  a 
special  case  stated  for  the  opinion  of  the  Court,  whether  a  fund  in  the 
hands  of  trustees  should  be  paid  to  the  plaintiff,  a  married  woman ; 
that  fund  repi-esented  a  legacy  bequeathed  to  trustees  upon  trust  (after 
the  death  of  Robert  Bown),  for  and  to  pay  the  same  to  the  plaintiff 
for  her  sole  and  separate  use,  and  the  will  contained  a  general  clause 
that  the  interest  which  any  female  might  take  under  the  will  should  be 
for  her  separate  use  without  power  of  anticipation.  The  Court  held 
that  as  there  was  a  clear  intention  expressed  that  the  capital  of  the  leg- 
acy was  to  be  paid  to  the  plaintiff,  she  was  entitled  to  receive  it,  and 
that  the  clause  against  anticipation  applied  only  during  the  life  of  Bown. 
Cotton,  L.  J.,  in  his  judgment,  distinguishes  Baggett  v.  Meux,  and 
saj-s: — "It  has  ifnghocn  gptif-lofl  t.hgfi  lyheu  money  is  given  to  a 
woman  for  her  separateuse,  inasmuch  as  the  separate  nap,  is  a  creatnrfi 
of  equity,  she  may  be  restrained  from  anticipating  the  income :  Baggett 
v.  Meux  decided  that  these  applied,  not  ortlj-  to  a  life  interest,  but  to 
a  separate  interest  given  to  a  married  woman  absolutelj'.  If  j-ou  find 
there  are  directions  in  the  will  to  that  effect,  they  are  effectual  against 
anticipation.  In  Baggett  v.  Meux,  it  was  held  that  though  there  is  an 
absolute  gift  of  a  house  to  a  married  woman,  if  in  a  subsequent  part  of 
the  will  there  is  a  clear  direction  that  the  devisee  is  only  to  receive  the 
rents  from  time  to  time  during  her  coverture,  and  not  by  wa^-  of  antici- 
pation, then  the  devisee  takes  the  houses  absolutelj',  but  is  precluded 
from  charging  the  income  by  anticipation  during  her  coverture." 

The  same  point  came  to  be  considered  in  the  case  of  In  re  Grey's 
Settlements,  34  Ch.  D.  712.  There  the  Court  held  that  the  intention 
of  the  testator  was  not  that  the  capital  should  be  paid  to  the  legatee, 
but  that  it  should  be  held  hy  trustees  for  her  benefit,  and  that  they 
should  pay  her  the  income  frOm  time  to  time  without  anticipation. 
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In  the  case  In  re  Tibbetts  and  Newbould's  Contract,  37  Ch.  D.  444, 
these  two  cases  came  under  review.  Cotton,  L.  J.,  saj-s,  "  The  point 
we  have  to  decide  is,  whether  this  case  conies  within  In  re  Bown  or 
■within  In  re  Grey's  Settlements.  In  each  case  the  principle  is  the 
same.  The  point  to  be  ascertained  is,  did  the  testator  mean  the  money 
to  be  handed  over  to  the  legatee,  or  to  be  held  by  the  trustees  for  her 
subject  to  a  restraint  on  anticipation  ?  " 

Now  in  the  case  before  me  the  testator  directed  the  land  in  the  event 
of  Mrs.  Polack's  marriage  to  be  settled  to  her  separate  use,  and  not  to 
be  anticipated- — that  is  in  my  opinion  a  clear  indication  of  intention 
on  the  part  of  the  testator  that  after  her  marriage  Mrs.  Polack  should 
only  enjoy  the  income  during  her  coverture  without  power  of  anticipa- 
tion. In  Duckett  v.  Thompson,  11  L.  R.  Ir.  424,  the  testator  be- 
queathed a  sum  of  £2000  for  the  benefit  of  Laura  Josephine  Thompson 
to  be  paid  upon  her  marriage,  and  to  be  settled  upon  her  by  her  settle- 
ment. The  Vice-Chancellor  refused  the  application  for  payment  to  the 
legatee,  and  directed  a  settlement  on  her  and  her  children.  Following 
that  decision  I  am  clear  that  the  Court  could  not  have  declared  Mrs. 
Polack  entitled  to  the  land  absolutelj',  and  that  the  trusts  of  the  present 
settlement  are  such  as  the  will  render  necessarj'. 

The  Court  is  bound  to  give  effect  as  far  as  possible  to  every  word  of 
the  will,  and  not  to  reject  any  words  to  which  eflFect  can  be  given  con- 
sistently with  the  rest  of  the  will.  Unless  I  put  such  a  construction 
upon  the  words  used,  I  must  reject  the  words,  "in  the  event  of  her 
marriage  to  be  settled,"  and  "  not  to  be  anticipated." 

Then  it  is  contended  that  as  the  clause  against  anticipation  continues 
only  during  coverture,  and  as  Mrs.  Polack's  covenants  are  to  conve3- 
after  coverture  or  to  devise  the  land  by  will,  those  covenants  are  not 
affected  by  the  clause.  But  the  covenants  themselves  are  made  by 
Mrs.  Polack  during  coverture,  and  are  made  so  as  to  bind  her  separate 
estate.  Now  a  married  woman  cannot  contract  to  sell  land  'of  which 
she  has  the  separate  use  without  power  of  anticipation.  In  Jackson  v. 
Hobhouse,  2  Meriv.  487,  Loi-d  Eldon  says :  —  "  A^^emej!mert,_ha^fing 
power  to  alien,  is  a  mere  creature  of  equity  to  the  extent  to  which  the 
settlement  constitutes  her  a  .feme  sole,  and  no  further?'  In  Martin  v. 
FitAgiWon,  iV  Oil.  D.  454,  at  464,  Cotton,  L.  J.,  says  :  —  "  She,  in  my 
opinion,  is  regarded  as  a  feme  sole  only  as  regards  property  which, 
under  the  trust,  she  is  entitled  to  deal  with  as  if  she  were  a  feme  sole, 
but  as  regards  property  which  is  restrained  from  anticipating,  she  is 
not,  as  regards  persons  other  than  her  husband,  in  the  position  of  a 
feme  sole.  As  regards  her  husband,  no  doubt  she  is,  as  regards  prop- 
erty settled  to  her  separate  use  (whether  there  is  a  restraint  upon 
anticipation  or  not),  treated  as  a  feme  sole ;  that  is  to  say,  she,  and 
not  her  husband,  is  the  person  who  alone  can  receive  and  give  a  dis- 
charge for  the  money,  and  her  husband  is  absolutely  excluded ;  but  as 
regards  the  outside  world  she  is  not  regarded  as  a /erne  sole  in  respect 
of  property  subject  to  a  restraint  upon  anticipation."    Again  at  p.  463 
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the  same  Judge  sa3's  that  in  that  case  the  plaintiff's  contention  must 
amount  to  this:  — "That  the  married  woman  under  the  trust  of  the 
■will  was  prevented  onlj-  from  doing  anj'  act  which  would  prevent  her 
from  enjo^'ing,  during  coverture,  the  income  of  this  property,  and  that 
she  could  do  acts,  even  during  coverture,  which  might  intercept  the 
income  after  the  death  of  her  husband  ;  the  express  terms  of  the  trust 
are  that  she  shall  have  no  power  while  under  coverture  to  dispose  of 
the  propertj-  bj'  way  of  anticipation.  Would  not  a  disposition  to  take 
effect  after  the  death  of  her  husband  be  an  anticipation  just  as  much 
as  if  it  was  to  take  place  in  the  year  after  that  in  which  the  disposition 
was  made." 

It  is  clear,  therefore,  that  as  regards  these  lands,  Mrs.  Polack  was 
not  a  feme  sole,  and  could  not  contract  whether  such  contract  was  to 
take  effect  in  prmsenti  or  in  futuro.  That  being  so,  it  is  unnecessary 
to  consider  whether  the  settlement  went  further  than  was  required  bj' 
the  term  of  the  devise.  If  so,  Mrs.  Polack  might  complain  of  it,  but 
not  the  plaintiflf,  who  having  no  valid  contract  with  Mrs.  Polack  has 
no  locus  standi  to  interfere. 

For  these  reasons  I  uphold  the  demurrer  with  costs.  I  continue  the 
injunction  till  the  appeal  is  determined.  If  no  notice  of  appeal,  the 
injunction  to  cease  when  the  time  for  appealing  is  up. 

From  this  decision  the  plaintiff  appealed. 

L.  Owen,  for  the  plaintiff,  addressed  to  the  Court  the  same  argu- 
ment as  he  had  addressed  to  the  Court  below. 

Donovan  {Knox  with  him),  for  the  defendant,  was  not  called  on. 

The  Chiff  Justice  [DARLEr].  In  this  case  I  am  of  opinion  that  the 
judgment  of  the  Chief  Judge  in  Equitj'  must  be  affirmed,  and  I  might 
well  be  content  simply  to  refer  to  the  judgment  in  whicli  his  Honor 
so  full^'  and,  if  I  maj'  be  permitted  to  say  so,  so  aXAy  sustained  the 
view  he  adopted ;  it  will  therefore  only  be  necessary  for  me  to  deal 
very  briefly  with  the  case. 

The  devise  in  the  will  upon  which  the  question  arises  was  a  devise 
by  the  testator  of  a  certain  farm  to  his  unmarried  niece,  her  heirs,  and 
assigns  forever,  such  farm  in  the  event  of  her  marriage  to  be  settled  to 
her  separate  use,  and  not  to  be  anticipated,  or  liable  to  the  debts,  con- 
trol, or  interference  of  any  husband  with  whom  she  might  intermarry. 
Mr.  Owen's  main  argument  is  that  the  opening  words  of  the  devise, 
unto  his  niece,  her  heirs,  and  assigns  forever,  conferred  upon  her  an 
absolute  estate  in  fee,  and  that  the  subsequent  words  limiting  that 
absolute  estate  must  be  disregarded,  wiped  out  of  the  will  altogether ; 
that  the  will  in  fact  is  to  be  construed  as  if  the  devise  had  stopped  at 
the  words,  "  heirs  and  assigns  forever."  If  that  argument  is  to  have 
any  effect  given  to  it,  it  must  proceed  to  the  extent  that  that  is  what 
the  testator  must  be  taken  to  have  intended. 

It  appears,  however,  to  me  that  that  cannot  be  taken  to  have  been 
his  meaning ;  his  meaning  appears  to  me  to  be  quite  clearly  expressed 
in  the  words  he  has  used,  and  it  is  to  be  gathered  from  consideration 
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of  the  subsequent  as  well  as  the  earlier  words.  It  is  clear  to  my  mind 
that  the  interest  the  testator  intended  his  niece  to  take  was  an  absolute 
interest  so  long  as  she  should  remain  single,  but  that  on  her  marriage 
it  was  to  be  settled  to  her  separate  use,  and  she  was  only  to  deal  with 
the  income  as  it  accrued  from  time  to  time  ;  it  is  true  that  no  trustees 
are  appointed  or  referred  to,  and  possibly  it  would  not  be  necessary 
that  the  property  should  be  held  by  trustees  ;  he  clearlj'  intended  that 
if  she  married  she  was  not  to  have  a  free  hand  in  dealing  with  it,Jbut 
that  a  settlement  should  be  executed  for  her  separate  estate,  and,  as 
necessarily  following  on  that,  that  she  should  be  restrained  from  antici- 
pation. The  best  exposition  upon  the  law  with  reference  to  this  sub- 
ject is  to  be  found  in  the  judgment  of  Lord  Cottenham,  L.  C,  in  the 
case  of  Tullett  v.  Armstrong,  4  M.  &  Cr.  390.  In  that  case  the  Lord 
Chancellor,  acting  in  opposition  to  some  of  the  observations  of  Lord 
Brougham  in  Woodmeston  v.  Walker,  2  R.  &  M.  197,  held  that  a 
settlement  of  property  to  the  separate  use  of  a  married  woman  with  a 
restraint  against  anticipation,  though  inoperative  after  the  death  of  her 
husband,  came  into  effect  again  upon  her  subsequent  coverture. 

In  considering  the  principles  which  led  the  Court  of  Equity  to  estab- 
lish the  separate  estate  of  married  women,  his  Lordship  shows  that  the 
jurisdiction  of  the  Court  rested  upon  the  broadest  foundations,  and 
that  the  interests  of  societj-  required  it  should  be  so  exercised.  When 
this  Court  first  established  the  separate  estate  it  was  thought  bene- 
ficial so  far  to  violate  the  laws  of  property  as  between  husband  and 
wife  for  the  protection  of  the  wife;  and  when  that  alone  proved  in- 
sufficient for  the  protection  of  the  wife's  property,  equity  again  inter- 
fered, and  by  another  violation  of  the  laws  of  property  supported  the 
validity  of  the  restraint  against  alienation.  At  the  conclusion  of  his 
judgment  the  Lord  Chancellor  says,  "  In  establishing  the  validity  of 
the  separate  estate  with  its  qualification,  which  constitutes  its  value, 
that  is,  the  prohibition  against  anticipation,  I  am  not  doing  more  than 
ray  predecessors  have  done  for  similar  purposes,  and  I  have  much 
satisfaction  in  finding  myself  justified,  upon  the  grounds  I  have  stated, 
in  doing  what  in  me  lies  to  dissipate  the  alarm  which  lias  prevailed  lest 
the  separate  estate  should  be  held  not  to  exist  at  all  during  the  subse- 
quent coverture,  or,  what  would  in  many  cases  be  a  greater  evil,  that 
it  should  exist  without  the  protection  of  the  clause  against  alienation." 

The  principle  which  the  Lord  Chancellor  there  lays  down,  so  far  as 
I  am  aware,  has  invariably  been  acted  upon  up  to  the  preseiit  day,  and 
this  Court  has  alwaj's  enforced  the  validity  of  inserting  in  a  devise  of 
property  to  a  woman,  a  conditional  qualification  that  in  the  event  of 
her  marriage  the  property  is  to  be  settled  to  her  separate  use,  and  has 
further  protected  that  separate  use  by  permitting  a  prohibition  against 
alienation. 

The  case  which  Mr.  Owen  has  principally  relied  on  in  his  argument 
is  the  case  of  In  re  Bown,  27  Ch.  D.  411.  I  confess  that  I  have  felt 
some  difficulty  in  reconciling  that  decision  with  those  principles  of  the 
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Court  which  I  have  just  refei-red  to.  But  it  is  a  decision  of  the  Court 
of  Appeal,  and  entitled  to  be  treated  with  all  possible  respect  as  the 
decision  of  three  verj'  able  Judges  of  that  Court.  There  is,  however, 
a  considerable  difference  between  that  case  and  this.  In  that  case  the 
Court,  as  I  read  their  judgments,  carefull}'  abstained  from  laying  down 
any  general  principles  in  this  branch  of  the  law,  and  restricted  them- 
selves to  the  construction  of  the  words  of  the  will  then  before  them, 
and  an  explanation  of  the  principle  of  the  decision  is  afforded,  not  only 
hy  the  Judges  themselves  in  their  judgments,  but  in  subsequent  cases 
where  this  decision  has  been  referred  to.  Tlie  Court,  looking  at  the 
express  direction  of  the  testatrix  that  the  fund  was  "  to  be  paid  "  to 
the  married  woman  at  a  certain  date,  and  being  of  opinion  that  the 
restraint  against  anticipation  could  have  full  effect  given  to  it  by  con- 
fining its  operation  to  the  period  previous  to  the  fund  falling  into  pos- 
session, held  that  when  it  did  fall  into  possession  the  devisee  was 
entitled  to  paymeijt  of  the  money,  and  that  the  operation  of  the 
restraint  had  then  ceased. 

In  the  will  now  under  consideration  the  testator's  intention  is  indi- 
cated by  verj'  different  words,  and  the  case  is  far  more  like  the  subse- 
quent case  of  In  re  Currey,  32  Ch.  D.  361,  and  is  in  my  opinion 
undistinguishable  from  it.  In  that  case  there  was  a  gift  of  real  and 
personal  estate  to  the  testator's  two  daughters,  in  equal  shares  as 
tenants  in  common,  which  so  far  is  just  as  absolute  an  estate  in  fee 
as  that  given  by  the  earlier  words  in  the  present  devise.  That  gift  was 
followed  by  a  direction  by  way  of  proviso  (and  therefore,  if  anything, 
more  detached  from  the  previous  words  than  the  similar  direction  in 
this  will),  that  every  gift  to  either  of  the  testator's  daughters  should  be 
for  her  separate  estate  without  power  of  anticipation.  In  the  course 
of  the  argument  the  case  of  In  re  Bown,  27  Ch.  D.  411,  was  referred 
to  as  supporting  the  contention  that  the  married  women  were  entitled 
to  be  paid  their  shares  notwithstanding  the  restraint.  Chitty,  J.,  how- 
ever, refused  to  read  that  case  in  that  way,  but  treated  the  decision 
merely  as  the  construction  of  the  particular  words  of  the  will,  and 
decided  that  the  property  in  the  case  before  him  must  be  held  for  their 
separate  use  with  a  restraint  against  anticipation.  It  is  also  noticeable 
in  that  case  that  settlements  had  been  executed  on  the  marriage  of 
both  the  devisees  containing  covenants  to  settle  after-acquired  property. 
Chittj-,  J.,  nevertheless,  held  that  their  interests  under  the  will  did  not 
fall  within  the  covenants  in  those  settlements,  but  were  held  under  the 
trusts  of  the  will. 

Following  that  decision,  which  entirely  commends  itself  to  me,  and 
without  going  any  further  into  the  case,  which  was  very  fully  considered 
by  his  Honour  in  the  Court  below,  I  think  the  decision  appealed  from 
must  be  upheld.^ 

1  The  opinions  of  Injtes  and  Makitino,  JJ.,  are  omitted. 

Cf.  Cooper  v.  MacdonaU,  7  Ch.  Div.  288  (1877) ;  In  re  Wheeler,  [1899]  2  Ch.  717. 
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OPPENHEIM  V.   HENRY. 
Chancery.     1853. 

[Reported  10  Hare,  441.] 

The  principal  question  arose  on  ttie  effect  of  the  following  bequest 
of  the  residuary  estate  of  the  testator :  — 

"I  desire  and  will  the  remaining  residue  to  be  appropriated  in 
manner  following,  —  say  as  soon  as  conveniently  can  be  after  mj-  decease, 
to  be  turned  into  cash,  and  brought  into  the  funds,  stock  £3  per  cent. 
Consols,  in  the  names  of  my  executors  hereinafter  named,  and  to  be 
held  by  them  in  trust  for  all  mj'  grandchildren,  to  be  divided  equally 
among  them  at  the  end  or  expiration  of  twenty  years  after  my  decease, 
and  the  intei'est  bj-  the  purchase  of  £3  per  cent.  Consols  stock,  to 
accumulate  till  that  time." 

J/>*.  Chandless  and  Mr.  J.  H.  Palmer  for  the  plaintiff,  an  infant 
grandchild  born  after  the  testator's  decease  and  before  the  twentj" 
j-ears  had  expired,  mentioned  Parker  v.  Golding,  13  Sim.  418. 

Mr.  Russell  and  Mr.  Cole,  for  the  grandchildren  of  the  testator 
living  at  his  death,  contended  that  such  grandchildren  onl3'  were  en- 
titled. They  did  not  controvert  the  case  of  Lord  Bindon  v.  Earl  of 
Suffolk,  1  P.  Wms.  96.  If  there  had  been  an  intervening  interest,  the 
class  would  not  be  ascertained  until  the  termination  of  that  interest ; 
but  here  no  interest  intervened.  The  gift  was  directly  to  the  grand- 
children, which  is  construed  to  mean  those  who  are  alive  at  the  death 
of  the  testator :  Horsley  v.  Chaloner,  2  Ves.  Sen.  84.  In  JBurrell  v. 
Paskerfleld,  11  Beav.  525,  Chevaux  v.  Ainslabie,  13  Sim.  71,  Butler 
V.  Lowe,  10  Sim.  317,  a  testator  gave  legacies  to  each  of  the  children 
of  his  nephews  and  nieces  begotten  and  to  be  begotten ;  and  it  was 
held,  that  the  children  of  the  nephews  and  nieces  born  after  the  testa- 
tor's death  did  not  take  under  the  bequest:  Davison  v.  Dallas,  14 
Ves.  576,  Storrs  v.  JBenbow,  2  My.  &  K.  46,  Murray  v.  Tancred,  10 
Sim.  465. 

Mr.  Shapter,  for  the  executors,  submitted,  on  behalf  of  unborn  grand- 
children, that  there  was  no  gift  to  anj-  grandchild  to  take  effect  until 
the  expiration  of  twenty  years  from  the  death  of  the  testator.  He 
cited  Beck  v.  Burn,  7  Beav.  492. 

The  Vice-Chancellor  [Sir  W.  Page  Wood]  ,  with  reference  to  the 
argument  for  confining  the  gift  to  grandchildren  living  at  the  expiration 
of  the  twentj-  years,  said,  that  the  cases  which  were  referred  to  in  sup- 
port of  the  argument  for  postponing  the  gift  until  that  time,  were  cases 
in  which  the  gift  was  connected  with  the  period  of  division.  The 
strongest  cases  in  this  form  were,  perhaps,  those  in  which  the  gift  was 
"  to  children  on  attaining  a  certain  age."    I'here,  no  doubt,  the  gift 
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was  coupled  with  the  period  of  distribution.  In  some  of  those  cases  it 
might  possiblj-  have  been  contended,  that  the  existence  of  the  life 
interest  was  the  only  reason  for  postponing  the  division.  He  had  no 
difflculty  in  holding,  that  a  gift  of  stock  in  trust  for  all  the  grand- 
children of  the  testator,  to  be  divided  equally  amongst  them  at  the 
period  of  twenty  years  from  the  time  of  his  decease,  was  a  vested 
interest  in  the  grandchildren  of  the  testator.  The  only  question,  then, 
was,  in  what  grandchildren  the  gift  vested  ;  and  upon  this  he  was  clearly 
of  opinion,  that  the  grandchildren  who  were  living  at  the  death  of  the 
testator,  and  those  who  were  born  afterwards  before  the  period  of 
distribution,  were  entitled.^ 


MEBANE  V.  MEBANE. 

Supreme  Court  op  North  Carolina.     1845. 
[Reported  4  Tred.  Eq.  131.] 

Cause  removed  from  the  Court  of  Equity  of  Orange  County-,  at  the 
Fall  Term,  1845. 

The  following  were  the  facts  of  the  case : 

David  Mebane,  by  his  will,  dated  April  7th,  1842,  gave  to  Alexan- 
der Mebane  in  fee,  a  tract  of  land,  called  the  Hodge  Place,  jjid  four 
slaves,  "  in  trust  for  my  son  Anderson;,  and  the  said  Alexander,  as 
trustee7  may  at  an^-  time  take  possession  Af  said  land  and  negroes,  and 
lease  the  land  and  hire  the  negroes,  and  apply  the  proceeds  to  the 
maintenance  of  my  son  Anderson  —  it^eing  my  will  and  intention,  that 
the  aforesaid  property  shall  not  in  any  wise  be  subject  to  the  debts  of 
my  said  son  Anderson."  In  a  subsequent  clause,  the  testator  added : 
"  1  give  unto  my  son  Alexander,  all  the  horses,  cattle,  hogs,  and  the 
farming  utensils  on  the  Hodge  Place,  and  also  one  bed  and  furniture, 
in  trust,  nevertheless,  for  raj^  said  sou,  Anderson ;  it  being  ray  will  and 
intention,  that  the  said  property  shall  not  in  any  wise  be  subject  to  the 
debts  of  said  Anderson.  It  is  also  my  will,  if  the  said  Anderson  should 
die  without  issue,  that  then  the  Hodge  Place  shall  belong  to  my  grand- 
son, Thomas  R.  Mebane."  By  other  clauses  of  the  will,  the  testator 
gave  to  his  son  Anderson  a  share,  with  his  other  children,  of  the  debts 
that  might  be  owing  to  him  at  his  death,  but  directed  that  his  son 
Alexander,  as  the  monej-  might  be  collected,  should,  "  as  trustee,  take 
possession  of  it,  and  pay  it  over  in  the  manner  directed  in  the  former 
clauses  of  this  will." 

The  plaintiff  is  a  judgment  creditor  of  Anderson  Mebane ;  and,  after 
a  return  of  nulla  bona  on  &  fieri  facias,  he  filed  this  bill  against  Ander- 
son Mebane  and  Alexander  Mebane,  for  satisfaction  out  of  the  trust 
property.  The  answers  raise  the  question,  whether  the  property  is 
liable  to  the  debts.     The  trustee  further  states,  that  in  the  maintenance 

1  See  Gray,  Kule  against  Perpetuities,  §§  638,  6396. 
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of  his  brother  Anderson,  who  is  Mind,  and  in  necessary  expenditures 
in  conducting  the  farm,  he  has  anticipated  the  income  about  $200 ;  and 
he  submits  that  at  all  events  he  has  a  right  to  be  reimbursed  what  he 
shall  be  found  to  be  in  advance. 

JSadffer,  for  the  plaintiff. 

Norwood  and  IredeU,  for  the  defendants. 

RuFFiN,  C.  J.  In  the  case  of  Dick  y.  Pitchford,  1  Dev.  &  Bat. 
Eq.  480,  the  question  arose  upon  a  convej'ance  of  negroes  to  one,  in 
trust,  annually  to  apply  the  profits  to  the  use  of  the  donor's  son,  H.  P., 
so  that  they  should  not  be  subject  to  be  sold  or  disposed  of  b^-  H.  P., 
or  the  rents  and  profits  anticipated  by  him,  or  in  any  manner  subject  to 
his  debts  ;  and  it  was  held,  that  the  son's  convej-ance  was,  nevertheless, 
effectual  to  pass  his  interest,  as  cestui  que  trust,  for  the  term  of  his  life. 
The  doctrine  rests  upon  these  considerations :  that  a  gift  of  the  legal 
property  in  a  thing  includes  the  jus  disponendi,  and  that  a  restriction 
on  that  right,  as  a  condition,  is  repugnant  to  the  grant,  and  therefore 
void :  And  that,  in  a  court  of  equitj-,  a  cestui  que  trust  is  looked  on  as 
the  real  owner,  and  the  trust  governed  in  this  respect  bj'  the  same 
rules  which  govern  legal  interests ;  and,  consequently,  that  it  is  equally 
repugnant  to  equitable  ownership  that  the  owner  should  not  have  the 
power  of  alienating  his  "property.  There  is,  indeed,  an  exception  to 
that  general  rule,  which  is  founded  on  the  peculiar  incapacities  of  mar- 
ried women,  and  their  subjection  to  their  husbands.  A  gift  in  trust  for 
the  separate  use  of  a  married  woman,  or  in  contemplation  of  her  mar- 
riage, may  be  coupled  with  a  provision  against  alienation  or  anticipa- 
tion ;  for,  in  truth,  the  restriction  is  imposed  for  her  protection,  and, 
as  she  is  sub  potestate  viri,  it  will  more  frequently  operate  as  a 
beneficial  protection,  than  in  prejudice  to  her.  But  restraints,  as  con- 
ditions merely,  upon  alienation  by  a  person  sui  Juris  have  been  held  in 
a  great  number  of  cases  to  be  null,  as  regards  property  given  through 
the  medium  of  a  trust ;  and  several  of  them  are  cited  in  Dic/c  v.  Pitch- 
ford.  In  the  case  of  Brandon  v.  Robinson,  18  Ves.  429,  for  example, 
Lord  Eldon,  after  speaking  of  the  exception  in  respect  to  feme  coverts, 
says:  "but  the  case  of  a  disposition  to  a  man,  who,  if  he  has  the 
propertj^,  has  the  power  of  aliening,  is  quite  different."  It  is  true,  that 
property  may  be  given  in  trust  upon  a  condition,  so  expressed  as  to 
amount  to  a  limitation,  whereby  the  interest  of  the  first  taker  ceases 
upon  a  particular  event,  and  the  property  goes  over  to  some  other  per- 
son in  particular,  or  falls  into  the  residue.  But  there  is  nothing  like 
that  here.  By  this  will,  the  entire  equitable  ownership  of  the  slaves 
and  other  personal  effects,  is  given  to  the  son  Anderson,  and  of  the 
land  also,  subjectjiowever.  as^o  the  last,  to  a  contingent  limilntinn 
over  upon  the  event  of^Anderson's  dying  without  leaving  iasnf  livinor  at 
his  deatb7  as  the  will  must  be  read  since  the  Act  of  1827.  Then,  there 
is  no  donbt  that  the  donee.  AndcrsonJiaSyjipon  the  principles  and  pre- 
f-pf1pTi(g_tngntiniTed,  the  absolute  right  to  assign  his  interpsl  in  llinBa> 
gifts,  and  that  his_assignfie_gauld  have  the^4gbt- 
under  flis  owncg 
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That  being  so,  it  follows,  that  the  interest  of  the  cestui  que  trust, 
whatever  it  maj'  be,  is  liable  in  this-court  for  his  debts.  For  it  would 
be  a  shame  upon  any  sj-stem  of  law,  if,  through  the  medium  of  a  trust 
or  any  kind  of  contrivance,  property,  from  which  a  person  is  absolutely 
entitled  to  a  comfortable,  perhaps  an  affluent  support,  and  over  which 
he  can  exercise  the  highest  right  of  property,  namely,  alienation,  and 
which,  upon  his  death,  would  undoubtedly  be  assets,  should  be  shielded 
from  the  creditors  of  that  person  during  his  life.  There  is  no  such 
reproach  upon  nor  absurdity  in  our  law ;  for  we  hold,  that  whatever 
interest  a  debtor  has  in  property  of  any  sort  may  be  reached  by  his 
creditors,  either  at  law  or  in  equity,  according  to  the  nature  of  the 
property.  Terms  of  exclusion  of  the  donee's  creditors,  not  amounting 
to  a  limitation  of  the  estate,  can  no  more  repel  the  creditors,  than  a 
restraint  upon  alienation  can  tie  the  hands  of  the  donee, himself.  Lia- 
bilitj'  for  debts  ought  to  be,  and  is,  just  as  much  an  incident  of  prop- 
erty, as  \hejus  disponendi  is  ;  for,  indeed,  it  is  one  mode  of  exercising 
the  power  of  disposition.  This  is  the  first  occasion  on  which  the  point 
has  come  directly  into  judgment ;  but  in  the  case  of  Bank  of  the  State 
v.  Forney,  2  Ired.  Eq.  184,  the  court  said,  however  anxiously  the 
benefit  of  the  donee  personally  may  be  looked  to  by  the  donor,  the 
policj'  of  the  law  will  not  permit  propertj-  or  a  trust  to  be  so  given, 
that  the  donee  may  continue  to  enjoj*  it  after  his  bankruptcy,  or,  in 
other  words,  against  his  creditors.  In  Brandon  v.  Robinson  there 
•was  a  trust  to  pay  dividends,  from  time  to  time,  into  the  proper  hands 
of  a  man  or  on  his  receipt,  and  that  thej-  should  not  be  grantable  or 
assignable  by  way  of  anticipation ;  and  it  was  held,  that  this  interest 
passed  to  assignees  in  bankruptcj' :  Lord  Eldon  remarking,  that  an 
attempt  to  give  property,  and  to  prevent  creditors  from  obtaining  any 
interest  in  it,  though  it  be  his,  the  debtor's,  could  not  be  sustained  ; 
and  that  the  gift  must  be  subject  to  the  incidents  of  property,  and  it 
could  not  be  preserved  from  creditors,  unless  given  to  some  one  else, 
that  is,  limited  over.  Following  that  case,  was  that  of  Graves  v.  Dol- 
phin, 1  Sim.  66,  in  which  estates  were  devised  in  trust  to  pay  an 
annuity  to  a  son  for  his  personal  support  for  life,  not  liable  to  his  debts, 
and  to  be  paid  from  time  to  time  into  his  own  proper  liands,  and  not  to 
any  other  person,  and  his  receipt  only  to  be  a  discharge  ;  and  Sir  John 
Leach  declared,  although  the  testator  might  have  made  the  annuity 
determinable  by  the  bankruptcy  of  his  son,  yet,  as  he  had  not  done 
that,  the  policy  of  the  law  did  not  permit  property  to  be  so  limited, 
that  it  should  continue  in  the  enjoyment  of  the  donee,  notwithstanding 
his  bankruptcy  ;  and  therefore  that  the  annuity  passed  under  tlie  com- 
mission. In  the  case  of  Piercy  v.  Roberts,  1  Mylne  &  Keen,  4,  there 
was  a  discretion  given  to  the  trustee,  but  it  was  held  not  to  make  a 
difference.  It  was  a  bequest  of  £400  to  executors,  upon  trust  to  pay 
the  same  to  a  son,  in  such  smaller  or  larger  portions,  at  such  time  or 
times,  and  in  such  way  or  manner,  as  they  should  in  their  judgment 
and  discretion  think  best,  and,  upon  the  insolvency  of  the  son,  Sir  John 
Leach,  then  Master  of  the  Rolls,  said,  that  the  legacy  could  not  remain 
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in  the  hands  of  the  executors,  to  be  applied  at  their  discretion,  for  the 
benefit  of  the  legatee.  He  held  that  the  discretion  of  the  executors 
determined  by  the  insolvency  of  the  son,  and  tlie  legacj'  passed  by  the 
assignment ;  for  the  insolvent  being  substantially  entitled  to  the  legacy, 
the  attempt  to  continue  in  him  the  enjo3'ment  of  it,  notwithstanding  his 
insolvency,  was  in  fraud  of  the  law.  In  Snowden  v.  Dales,  6  Sim.  524, 
the  language  of  the  will  is  still  stronger  against  any  absolute  right  in 
the  donee.  It  was  an  assignment  of  a  sum  of  monej',  in  trust  during 
the  life  of  J.  D.  H.,  or  during  such  part  thereof  as  the  trustees  should 
think  proper,  and  at  their  will  and  pleasure  and  not  otherwise,  and,  at 
such  times  and  in  such  sums  as  the}-  should  think  proper,  to  pay  the  in- 
terest to  hira,  or,  if  they  should  think  fit,  to  pay  it  in  procuring  for  him 
diet,  apparel  and  other  necessaries,  but  so  that  he  should  not  have  any 
right  or  title  in,  or  to  such  interest,  other  than  the  trustees  should,  in 
their  absolute  and  uncontrolled  power,  discretion,  and  inclination,  think 
proper  and  expedient,  and  so  as  no  creditor  of  his  should  have  any 
lien  or  claim  thereon,  in  anj'  case ;  or  the  same  be  in  any  way  liable  to 
his  debts,  and  disposition,  or  engagements  —  with  a  limitation  over 
upon  his  death.  The  Vice-Chancellor,  Sir  Lancelot  Shadwell,  admitted 
it  to  be  plain,  the  grantor  did  intend  to  exclude  assignees  in  bank- 
ruptcy, and  that  it  might  have  been  effected,  if  there  had  been  a  clear 
gift  over;  but  he  said  as  there  was  no  direction  to  the  trustees,  upon 
the  bankruptcy  of  J.  D.  H.,  to  withhold  and  accumulate  the  interest 
during  his  life,  so  as  to  go  over  with  the  capital  upon  his  death,  that 
the  life  interest  of  the  bankrn[)t  went  to  the  assignees. 

The  foregoing  cases  suflSciently  establish,  that  by  the  use  of  no 
terms  or  art  can  property  be  given  to  a  man,  or  to  another  for  hJra,  so 
that  he  may  continue  to  enjoy  it,  or  derive  any  benefit  from  it,  as  the 
interest,  or  his  maintenance  thereout  or  the  like,  and  at  the  same  time 
defj'  his  creditors  and  deny  them  satisfaction  thereout.  The  thing  is 
impossil)le.  As  long  as  the  property  is  his,  it  must,  as  an  incident,  be 
subject  to  his  debts,  provided,  onl}',  that  it  be  tangible.  The  only 
manner  in  which  creditors  can  be  excluded,  is  to  exclude  the  debtor 
also  from  all  benefit  from,  or  interest  in,  the  propertj',  by  such  a  limi- 
tation, upon  the  contingency  of  his  bankruptcy  or  insolvencj',  as  will 
determine  his  interest,  and  make  it  go  to  some  other  person.  It  fol- 
lows, that  the  interests  of  Anderson  Mebane  are  liable  to  the  plaintiff's 
satisfaction,  and  that  they  must  be  sold  for  that  purpose,  unless,  within 
a  reasonable  time,  the  plaintiff's  debt  should  be  otherwise  paid.  But, 
of  course,  the  trustee  is  entitled,  first,  to  be  reimbursed  out  of  the  fund 
any  expenditures  made  by  him  bona  fide,  and  his  costs  in  this  cause  ; 
and,  in  order  to  ascertain  what  may  be  thus  due,  and  also  what  may 
remain  due  on  the  plaintiff's  judgment  for  principal,  interest,  and  costs, 
and  his  costs  in  this  court,  there  must  be  an  inquiry  by  the  master. 

Per  Curiam. 

Decree  accordingly} 

»  See  Keyset's  Appeal,  57  Pa.  230  (1868). 
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SANFORD  V.   LACKLAND. 
United  States  Circuit  Court  for  the  Districts  of  Missouri.     1871. 

{Reported  2  Dill.  6.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

The  plaintiff  is  the  assignee  in  banlcruptcy  of  Wm.  C.  Hill.  The 
defendants  are  Wm.  C.  Hill,  Lackland  and  Clark,  the  executors  and 
trustees  named  in  the  will  of  James  B.  Hill,  and  Edwards,  trustee  in  a 
deed  of  trust  for  the  benefit  of  Mathews,  executed  by  "William  C.  Hill 
on  the  property  in  controversy.  The  question  in  the  case  is,  whether, 
subject  to  the  Mathews'  deed  of  trust,  the  assignee  in  bankruptcy  is 
entitled  to  the  interest  and  right  of  William  C.  Hill  in  the  property 
held  by  the  executors  or  trustees  named  in  his  father's  will,  consisting 
of  stocks,  notes,  and  real  estate.  The  essential  facts  are  these :  In 
18G2,  James  B.  Hill,  the  father,  died,  leaving  five  children,  three  sons 
and  two  daughters.  His  will,  admitted  to  probate  in  March,  18G2,  so 
far  as  material  to  the  present  controversy,  is  in  these  words  :  "  All  the 
residue  of  my  estate,  real,  personal,  and  mixed,  I  give,  devise,  and  be- 
queath unto  Rufus  J.  Lackland  and  William  G.  Clark,  and  to  the  sur- 
vivor of  them,  as  trustees,  in  trust,  however,  to  manage,  control,  and 
improve  the  said  estate ;  to  receive  and  collect  the  debts  due  me ; 
to  receive  and  collect  the  rents,  issues,  and  profits  of  said  property ; 
to  reinvest  any  monej'  that  maj'  come  Into  their  hands  as  they  may 
deem  best  or  therewith  improve  any  unimproved  real  estate,  to  rent 
or  lease  any  portion  of  said  real  estate ;  and  I  do  hereby  invest 
them  with  full  and  complete  authority  to  sell  and  convey  in  fee 
simple  any  of  my  real  estate,  and  to  reinvest  the  proceeds  of  such 
sales  in  other  real  estate,  or  otherwise,  in  their  discretion,  and  in 
trust,  as  aforesaid,  to  manage,  control,  and  keep  together,  my  said 
property  as  one  entire  whole ;  and  as  I  now  have  five  children,  to 
wit  —  James  B.  Hill,  William  C.  Hill,  Anna  M.  Hill,  Frank  W.  Hill, 
and  Mary  Hill,  upon  the  further  trust,  First,  Until  my  children  re- 
spectively arrive  at  the  age  of  twenty-one  years,  or  get  married, 
to  provide  for  their  support,  maintenance,  and  education  out  of  said 
estate,  which  support,  maintenance,  and  education  is  to  be  taken  as  part 
of  the  expenses  of  my  estate ;  Second.  My  said  trustees  shall,  out  of 
my  said  estate,  pay  to  each  one  of  my  children  (if  in  their  opinion  such 
advancement  shall  not  probably'  amount  to  more  than  the  equitable 
share  of  such  child  in  my  estate)  as  they  respectively  arrive  at  the  age 
of  twentj'-one  j-ears,  the  sum  of  ten  thousand  dollars  as  an  advance- 
ment, and  shall,  from  the  time  of  such  advancement,  charge  such  child 
with  interest  thereon  at  the  rate  of  six"  per  cent  per  annum,  if  such  ad- 
vancement be  made  before  the  partition  hereinafter  mentioned ;  Third. 

VOL.  VI.  — 11 
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When  my  eldest  child  shall  arrive  at  the  age  of  twentj'-six  jears,  or  if 
he  shall  not  so  long  live,  then  -when  the  next  oldest  surviving  child  shall 
attain  that  age,  mj*  said  trustees  shall,  with  the  approval  of  the  Probate 
Court  of  St.  Louis  Countj-,  malce  a  partition  of  all  said  trust  estate 
among  my  said  children,  share  and  share  alike,  charging,  however,  in 
such  division  and  partition,  anj'  child  who  maj'  have  received  an  ad- 
vancement as  before  mentioned,  with  such  advancement,  with  interest 
thereon  from  the  time  when  received  as  part  and  portion  of  the  share 
coming  to  such  child,  and  upon  such  partition  shall  forthwith  convey  to 
such  eldest  child,  if  such  eldest  child  be  a  son,  the  portion  allotted  to 
him  in  absolute  property,  but  shall  hold  the  shares  and  portions  of  the 
others  of  said  children  until  thej'  severally  arrive  at  the  age  of  twenty- 
six  j-ears ;  and  as  the  sons  severally  arrive  at  that  age  they  shall  con- 
vey to  them  the  share  and  portion  allotted  to  such  son  in  absolute 
property."  [And  then  follows  a  similar  provision  as  to  the  share  of 
the  estate  coming  to  the  daughters.]  "After  the  said  partition  shall 
have  been  made,  my  said  trustees  shall  keep  the  portion  and  share  of 
each  of  my  children  separate  jexcept  as  before),  with  the  rents,  issues, 
and  profits  belonging  to  such  portion." 

On  January  29,  1870,  James  B.,  the  eldest  son,  became  twenty-six 
years  of  age,  and  thereupon  the  trustees  in  the  will,  with  the  approval 
of  the  Probate  Court,  made  partition  of  all  the  property  held  in  trust 
among  all  of  the  children,  and  there  was  an  order  of  distribution  in 
accordance  with  the  terms  of  the  will.  The  property  allotted  and  set 
apart  to  the  said  William  C.  Hill  consisted  of  specified  stocks  in  certain 
banks,  promissory  notes,  and  real  estate,  which  are  still  in  the  posses- 
sion and  custody  of  the  trustees.  On  July  6,  1870,  William  C.  Hill 
executed  a  deed  of  trust  on  the  property  which  had  been  allotted  to 
him  to  Edwards,  trustee  for  Mathews,  to  secure  ten  thousand  dollars, 
which  is  yet  unpaid.  The  trustees  under  the  will  advanced  to  William 
C.  the  ten  thousand  dollars  on  his  becoming  twent}--one  j-ears  of  age. 
On  November  28,  1870,  a  petition  for  adjudication  in  bankruptcj'  was 
filed  against  him,  and  he  was  adjudged  a  bankrupt.  The  property  in 
the  hands  of  the  trustees  belonging  to  him  is  of  the  value  of  $30,760, 
and  he  is  now  between  twcnt3'-four  and  twenty-five  years  of  age. 

The  bill  sets  out  the  foregoing  facts,  and  prays  that  the  property  in 
the  hands  of  the  trustees  allotted  to  William  C.  Hill  maj',  subject  to 
the  encumbrance  of  Mathews,  be  deci'eed.  to  belong  to  the  assignee  in 
bankruptcy.  The  District  Court  overruled  a  demurrer  to  the  bill,  and 
entered  a  decree  as  prayed.    The  trustees  and  the  bankrupt  appeal. 

Cline,  Jamison,  and  Day,  for  the  complainant. 

Slayhack  and  Haussler,  and  Lackland,  Martin,  and  Lackland,  for 
the  defendants. 

Dillon,  Circuit  Judge.  The  share  of  the  bankrupt  in  his  fathei-'s 
estate  has  been  duly  ascertained  and  set  apart  in  severalty  to  him,  but 
with  the  elception  of  the  ten  thousand  dollars  advanced  on  his  attain- 
ing his  majority  is  yet  in  tlie  hands  of  the  trustees,  as  he  was  not 
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twentj'-six  j-ears  of  age  at  the  time  he  was  adjudicated  a  bankrupt. 
B\-  the  bankrupt  law,  all  the  property  of  the  bankrupt,  with  certain 
exemptions  not  necessarj-  to  be  noticed,  vests  in  the  assignee  (sec.  14)  ; 
and  if  William  C.  Hill  owned  or  had  a  beneficial  interest  in  the  prop- 
ert}-  in  the  hands  of  the  trustees,  it  passed  under  the  bankruptcy.  That 
he  was  the  owner  of  the  property  which  had  been  allotted  to  him  under 
the  will  can  scarcely  admit  of  a  doubt.  The  will  directs  a  partition  of 
the  trust  estate  to  be  made  among  the  children,  and  this  has  been  done, 
but  it  also  provides  that  the  trustees  shall  hold  the  shares  of  the  chil- 
dren until  the  sons  shall  severally  arrive  at  the  age  of  twenty-six  years, 
when  they  are  directed  to  convey  to  such  son  his  portion  in  absolute 
property. 

This  is  not  the  case  of  a  legacy  or  gift  to  vest  if  the  legatee  shall 
arrive  at  a  specified  age  which  has  not  yet  been  reached.  Nor  is  the 
devise  or  gift  to  the  son  made  on  any  condition ;  there  is  no  limita- 
tion over  in  «ase  the  son  shall,  before  attaining  the  age  of  twenty-six, 
become  a  bankrupt.  If  William  C.  had  not  been  adjudged  a  bankrupt, 
and  had  died  Intestate  before  reaching  the  age  of  twenty-six,  can  il  be 
doubted  that  his  heirs  would  have  taken  the  estate  ?  It  has  not  been 
questioned,  nor  could  it  be,  that  he  had  the  power  to  mortgage  this 
property  for  the  money  borrowed  of  Mathews.  If  the  intention  of  the 
testator  was  to  prevent  the  property  from  being  liable  for  the  debts  of 
his  son,  his  will  fails  to  express  that  intention.  The  testator  might 
have  provided  if  the  son  should  become  bankrupt  before  reaching 
twenty-six,  that  his  estate  should  then  determine  and  go  somewhere 
else ;  but  he  cannot  give  the  beneficial  interest  and  annex  to  it  the 
inconsistent  condition  that  it  shall  not  be  liable  for  the  debts  of  the 
devisee.  And  in  fact  the  father  has  not  attempted  to  do  this.  The 
estate  is  given,  and  the  only  limitation  expressed  in  the  will  is  that  the 
trustees  shall  hold  it  and  its  accumulations  until  he  shall  reach  the 
specified  age.  The  trustees  have  no  beneficial  interest  in  the  estate 
they  hold.  By  operation  of  the  bankruptcy,  William  C.  Hill  has  no 
longer  any  interest  in  it.  It  belongs  to  and  is  vested  in  the  assignee 
for  the  benefit  of  creditors.  The  trustees  now  hold  the  property  in 
trust  for  the  benefit  of  these  creditors,  and  as  the  strict  execution  of  the 
trusts  in  the  will  have  been  thus  rendered  impossible,  the  court  properly 
decreed  that  the  property  held  by  the  trustees  for  the  bankrupt  should, 
subject  to  the  Mathews  encumbrance,  be  conveyed  to  the  assignee  in 
bankruptcy. 

The  decree  of  the  court  is  affirmed.  Affirmed} 

Kbekel,  J.,  concurs. 

1  See  Huber  v.  Donaghue,  49  N.  J.  Eq  125  (1891) ;  Shallcross'  Estate,  200  Pa.  122 
(1901)  i  Rector  v.  Dalby,  98  Mo.  App.  189  (1903). 
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CLAFLTN  V.  CLAFLIN. 

Supreme  Judicial  Court  of  Massachusetts.     1889. 

[Beporled  149  Mass.  19.] 

Bill  in  equitt,  filed  November  3,  1888,  to  terminate  a  trust  for 
the  benefit  of  the  plaintiff  uAder  the  will  and  codicil  of  his  father, 
Wilbur  F.  Claflin,  in  the  residue  of  his  estate,  against  the  trustees 
under  the  will  and  the  plaintiff's  mother  and  brother.  The  answer  of 
the  mother  and  brother  admitted  that  tlie  plaintiff  had  the  entire  bene- 
ficial interest  in  the  principal  and  income  of  that  portion  of  the  trust 
fund  held  in  trust  for  him,  and  made  no  claim  to  the  same  adverse  to 
his  right.  Hearing  before  W.  Allen,  J.,  who  ordered  the  bill  to  be 
dismissed ;  and  the  plaintiff  appealed  to  the  full  court.  The  case,  so 
far  as  material,,  is  as  follows : 

Wilbur  F.  Claflin  at  his  death  left  a  widow  and  two  sons,  of  whom 
the  plaintiff  was  a  minor.  The  will,  which  was  dated  July  27,  1885, 
and  named  William  Claflin,  James  A.  Woolson,  and  Horatio  Newhall 
as  executors  and  trustees,  provided  in  the  second  clause  that  the  sum 
of  $50,000  might  remain  in  the  hands  of  one  of  the  executors  for  the 
period  of  five  years,  the  income  during  that  time  to  be  equallj-  divided 
between  the  wife  and  the  two  sons,  the  principal  at  the  end  of  that 
period  to  fall  into  the  residue  of  the  estate  ;  in  the  sixth  clause,  that  a 
trust  company  should  hold  $100,000  in  trust  to  pay  the  net  income  of 
three  several  sums  of  $30,000  to  the  wife  and  sons  during  their  lives, 
and  to  pay  over  the  principal  of  such  sums  at  their  death,  as  they 
should  appoint  by  will ;  in  the  ninth  clause,  that  the  persons  named  as 
executors  and  trustees  in  the  will  should  hold  $60,000  to  pay  the  net 
income  of  $20,000  to  his  wife  for  five  years,  and,  if  she  should  die 
before  the  end  of  that  time,  to  pay  over  the  principal  as  she  should 
appoint  by  will,  or  if  she  should  live  to  the  end  of  that  period,  to  pay 
it  over  to  her,  and  further  to  pay  to  each  son  the  net  income  of  $20,000 
for  ten  years,  and,  if  either  of  them  should  die  before  the  end  of  that 
time,  to  pay  over  that  amount  as  he  should  appoint  by  will,  or,  if 
either  of  them  should  live  to  the  end  of  that  period,  to  pay  it  over  to 
him  ;  and  in  the  eleventh  clause  as  follows : 

"Eleventh.  All  the  rest  and  residue  of  all  my  personal  estate  I 
give,  bequeath,  and  devise  to  William  Claflin,  James  A.  Woolson,  and 
Horatio  Newhall,  all  aforesaid,  and  to  the  survivors  of  them,  but  in 
trust  nevertheless  for  the  purposes  following,  viz. :  to  sell  and  dispose 
,  of  the  same,  and  to  divide  the  proceeds  equally  among  my  wife,  Mary 
A.  Claflin,  Clarence  A.,  Claflin,  my  son,  and  Adelbert  E.  Claflin,  my 
son,  or  their  heirs  by  representation." 

The  codicil,  which  was  dated  August  6, 1885,  provided  that, "  Whereas 
in  item  '  eleventh '  in  said  will  I  directed  the  three  trustees  therein 
•named,  viz.  William  Claflin,  James  A.  Woolson,  and  Horatio  Newhall, 
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•  to  sell  and  dispose  of  the  same,  and  to  divide  the  proceeds  equallj' 
among  my  wife,  Mary  A.  Claflin,  Clarence  A.  Clafliu,  my  son,  and 
Adelbert  E.  Claflin,  my  son,  or  their  heirs  by  representation,'  now  then 
I  revoke  and  annul  the  provision  of  said  will  as  above  set  forth,  and 
instead  thereof  I  declare  the  trust  in  the  words  following,  which  words 
are  to  be  taken  as  a  part  of  said  will  instead  of  the  words  revoked  and 
annulled,  viz. :  to  sell  and  dispose  of  the  same,  and  to  pay  to  my  wife, 
Mary  A.  Claflin,  one  third  part  of  the  proceeds  thereof,  and  to  pay  to 
my  son  Clarence.  A.  Claflin  one  third  part  of  the  proceeds  thereof,  and 
to  pay  the  remaining  one  third  part  thereof  to  my  son  Adelbert  E. 
Claflin,  in  the  manner  following,  viz.  ten  thousand  dollars  when  he  is 
of  the  age  of  twentj'-one  years,  ten  thousand  dollars  when  he  is  of  the 
age  of  twenty-five  years,  and  the  balance  when  he  is  of  the  age  of  thirty 
years."    - 

The  will  and  codicil  were  duly  admitted  to  probate,  and  the  executors 
proceeded  to  settle  the  estate  according  to  their  terms  ;  and  when  the 
plaintiflJ  reached  the  age  of  twenty-one  years  the  trustees  paid  over  to 
him  the  sum  of  810,000. 

The  plaintifl'  contended  that  he  had  the  entire  beneficial  interest  both 
in  the  income  of  the  third  part  of  the  rest  and  residue  of  the  estate  and 
in  the  property  itself,  and  that  no  reasons  existed  why  the  same  should 
be  longer  held  by  the  trustees,  as  such  further  holding  caused  him  un- 
necessary inconvenience  and  expense. 

S.  JV.  Aldrich  and  E.  G.  Mclnnes,  for  the  plaintifl'. 

U.  Baldwin,  for  the  defendants. 

Field,  J.  By  the  eleventh  article  of  his  will  as  modified  by  a  codicil, 
Wilbur  F.  Claflin  gave  all  the  residue  of  his  personal  estate  to  trustees, 
"  to  sell  and  dispose  of  the  same,  and  to  pay  to  my  wife,  Mary  A.  Claflin, 
one  third  part  of  the  proceeds  thereof,  and  to  pay  to  my  son  Clarence 
a!  Claflin  one  third  part  of  the  proceeds  thereof,  and  to  pay  the  re- 
maining one  third  part  thereof  to  my  son  Adelbert  E.  Claflin,  in  the 
manner  following,  viz.  ten  thousand  dollars  when  he  is  of  the  age  of 
twenty-one  years,  ten  thousand  dollars  when  lie  is  of  the  age  of  twenty- 
five  years,  and  the  balance  when  he  is  of  the  age  of  thirty  years." 

Apparently,  Adelbert  E.  Claflin  was  not  quite  twenty-one  j-ears  old 
when  his  father  died,  but  he  some  time  ago  reached  that  age  and  re- 
ceived ten  thousand  dollars  from  the  trust.  He  has  not  j-et  reached 
the  age  of  twentj'-five  years,  and  he  brings  this  bill  to  compel  the 
trustees  to  pay  to  him  the  remainder  of  the  trust  fund.  His  contention 
is,  in  effect,  that  the  provisions  of  the  will  postponing  the  payment  of 
the  money  beyond  the  time  when  he  is  twenty -one  years  old  are  void. 
There  is  no  doubt  that  his  interest  in  the  trust  fund  is  vested  and 
absolute,  and  that  no  other  person  has  any  interest  in  it,  and  the  weight  | 
of  authority  is  undisputed  that  the  provisions  postponing  payment  to 
him  until  some  time  after  he  reaches  the  age  of  twenty-one  years  would 
be  treated  as  void  by  those  courts  which  hold  that  restrictions  against 
the  alienation  of  absolute  interests  in  the  income  of  trust  property  are 
void.    There  has,  indeed,  been  no  decision  of  this  question  in  England 
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by  the  House  of  Lords,  and  but  one  by  a  Lord  Chancellor,  but  there 
are  several  decisions  to  this  effect  by  Masters  of  the  Bolls  and  by  Vice- 
Chancellors.  The  cases  are  collected  in  Gray's  Restraints  on  Aliena- 
tion, §§  106-112,  and  Appendix  II.  See  Josselyn  v.  Josselyn,  9  Sim. 
63  ;  Saunders  v.  Vautier,  4  Beav.  115,  and,  on  appeal,  Cr.  &  Ph.  240  ; 
Mocke  V.  Roche,  9  Beav.  66  -,  In  re  Young's  Settlement,  18  Beav.  199  ; 
In  re  Jacob's  Will,  29  Beav.  402  ;  Gosling  v.  Gosling,  H.  R.  V.  Johns. 
265  ;  Tumage  v.  Grreene,  2  Jones  Eq.  63  ;  JBattle  v.  Petway,  5  Ired. 
576. 

These  decisions  do  not  proceed  on  the  ground  that  it  was  the  inten- 
tion of  the  testator  that  the  property  should  be  conveyed  to  the  bene- 
ficiary on  his  reaching  the  age  of  twenty-one  years,  because  in  each 
case  it  was  clear  that  such  was  not  his  intention,  but  on  the  gi'ound 
that  the  direction  to  withhold  the  possession  of  the  property  from  the 
beneficiary  after  he  reached  his  majority  was  inconsistent  with  the 
absolute  rights  of  property  given  him  by  the  will. 

This  court  has  ordered  trust  property  to  be  conveyed  by  the  trustee 
to  the  beneficiary  when  "there  was  a  dry  trust,  or  when  the  purposes  of 
the  trust  had  been  accomplished,  or  when  no  good  reason  was  shown 
why  the  trust  should  continue,  and  all  the  persons  interested  in  it  were 
sui  juris  and  desired  that  it  be  terminated ;  but  we  have  found  no 
expression  of  any  opinion  in  our  reports  that  provisions  requiring  a 
trustee  to  hold  and  manage  the  trust  property  until  the  beneficiary 
reached  an  age  bej'ond  that  of  twenty-one  .years  ai'e  necessarily  void 
if  the  interest  of  the  beneficiary  is  vested  and  absolute.  See  Smith  v. 
Harrington,  4  Allen,  566  ;  Bowditch  v.  Andrew,  8  Allen,  339  ;  Russell 
v.  Grinnell,  105  Mass.  425  ;  Inches  v.  Hill,  106  Mass.  575  ;  Sears  v. 
Choate,  146  Mass.  395.  This  is  not  a  dry  trust,  and  the  purposes  of 
the  trust  have  not  been  accomplished  if  the  intention  of  the  testator  is 
to  be  carried  out. 

In  Sears  v.  Choate  it  is  said,  "  Where  property  is  given  to  certain 
persons  for  their  benefit,  and  in  such  a  manner  that  no  other  person 
has  or  can  have  any  Interest  in  it,  they  are  in  eflfect  the  absolute  owners 
of  it,  and  it  is  reasonable  and  just  that  they  should  have  the  control 
and  disposal  of  it  unless  some  good  cause  appears  to  the  contrary." 
In  that  case  the  plaintiff  was  the  absolute  owner  of  the  whole  propertj', 
subject  to  an  annuity  of  ten  thousand  dollars  paj-able  to  himself.  The 
whole  of  the  principal  of  the  trust  fund,  and  all  of  the  income  not  ex- 
pressly made  payable  to  the  plaintiff,  had  become  vested  in  him  when 
he  reached  the  age  of  twenty-one  years,  bj'  waj'  of  resulting  trust,  as 
property  undisposed  of  by  the  will  Apparently  the  testator  had  not 
contemplated  such  a  result,  and  had  made  no  provision  for  it,  and  the 
conrt  saw  no  reason  whj'  the  trust  should  not  be  terminated,  and  the 
property  conveyed  to  the  plaintiff. 

In  Inches  v.  Sill,  ubi  supra,  the  same  person  had  become  owner  of 
the  equitable  life  estate  and  of  the  equitable  remainder,  and  ' '  no  reason 
appearing  to  the  contrary,"  the  court  decreed  a  conveyance  by  the 
trustees  to  the  owner.     See  Whall\.  Converse,  146  Mass.  345. 
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In  the  case  at  bar  nothing  has  happened  which  the  testator  did  not 
anticipate,  and  for  which  he  has  not  made  provision.  It  is  plainly  his 
will  that  neither  the  income  nor  any  part  of  the  principal  should  now  be 
paid  to  the  plaintiff.  It  is  true  that  the  plaintiff's  interest  is  alienable 
by  him,  and  can  be  taken  by  his  creditors  to  pay  his  debts,  but  it  does 
not  follow  that,  because  the  testator  has  not  imposed  all  possible  re- 
strictions, the  restrictions  which  he  has  imposed  should  not  be  carried  I 
into  effect.  I 

The  decision  in  Broadway  National  Bank  v.  Adams,  133  Mass. 
170,  rests  upon  the  doctrine  that  a  testator  has  a  right  to  dispose  of 
his  own  property  with  such  restrictions  and  limitations,  not  repugnant 
to  law,  as  he  sees  fit,  and  that  his  intentions  ought  to  be  carried  out 
unless  they  contravene  some  positive  rule  of  law,  or  are  against  public 
policy.  The  rule  contended  for  by  the  plaintiff  in  that  case  was  founded 
upon  the  same  considerations  as  that  contended  for  by  the  plaintiff  in 
this,  and  the  grounds  on  which  this  court  declined  to  follow  the  English 
rule  in  that  case  are  applicable  to  this,  and  for  the  reasons  there  given 
we  are  unable  to  see  that  the  directions  of  the  testator  to  the  trustees, 
to  paj'  the  money  to  the  plaintiff  when  he  reaches  the  age  of  twentj'-five 
and  thirty  years,  and  not  before,  are  against  public  policy,  or  are  so 
far  inconsistent  with  the  rights  of  property  given  to  the  plaintiff  that 
they  should  not  be  cai-ried  into  effect.  It  cannot  be  said  that  these 
restrictions  upon  the  plaintiff's  possession  and  control  of  the  property 
are  altogether  useless,  for  there  is  not  the  same  danger  that  he  will 
spend  the  property  while  it  is  in  the  hands  of  the  trustees  as  there 
would  be  if  it  were  in  his  own. 

In  Sanfordy.  Lackland,  2  Dillon,  6,  a  beneficiary  who  would  have  I 
been  entitled  to  a  conveyance  of  trust  property  at  the  age  of  twentj'-six  ' 
became  a  bankrupt  at  the  age  of  twenty-four,  and  it  was  held  that  tlie  | 
trustees  should  convey  his  interest  immediately  to  his  assignee,  as  i 
"  the  strict  execution  of  the  trusts  in  the  will  have  been  thus  rendered  I 
impossible."     But  whether  a  creditor  or  a  grantee  of  the  plaintiff  in  / 
this  case  would  be  entitled  to  the  immediate  possession  of  the  property-,  ' 
or  would  only  take  the  plaintiff's  title  sub  modo,  need  not  be  decided. 
The  existing  situation  is  one  which  the  testator  manifestly  had  in  mindJ 
and  made  provision  for ;  the  strict  execution  oT  the  trust  has  not  becomel 
impossible ;  the  restriction  upon  the  plaintiff's  possession  and  controll 
is,  we  think,  one  that  the  testator  had  a  right  to  make  ;  other  provisions! 
for  the  plaintiff  are  contained  in  the  will,  apparently  sufficient  for  his 
support,  and  we  see  no  good  reason  whj'  the  intention  of  the  testator 
should  not  be  carried  out.     Bussell  v.  Grinnell,  105  Mass.  425.     See 
Toner  v.   Collins,  67  Iowa,  369  ;   Ehoads  v.  Bhoads,  43  111.   239  ; 
Bent  v.  Howard,  89  M.  Y.  169  ;  Barkley  v.  Dosser,  15  Lea,  529  ; 
CarmicJmel  v.  Thompson,  5  Cent.  Eep.  500 ;  Bampert  v.  Haydel,  20 
Mo.  App.  616. 

Decree  affirmed. 

1  Cf.  Gray,  Rule  against  Perpetuities,  §§  121c-121/:     See  also  Wallace  v.  Smith, 
113  Ky.  263  (1902) ;  Ex  parte  Watts,  180  N.  C.  237  (1902). 
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B.   Estates  for  Life  and  for  Tears, 

BRANDON  V.  ROBINSON. 
Chanceet.     1811. 
{Reported  1  Base,  197.] 

Stephen  Goom,  by  his  will,  bearing  date  the  1st  of  August,  1808, 
devised  and  bequeathed  to  the  defendants,  Robinson  and  Davies,  all 
his  real  and  personal  estate  upon  trust,  to  sell  and  dispose  of  the 
same ;  and  after  payment  of  his  debts,  and  some  few  legacies,  upon 
trust  to  divide  the  residue  of  the  produce  of  such  safe,  amongst 
his  children.  Thomas  Goom,  "William  Uoom,  Mary  Wright,  Esther 
Fuller,  Elizabeth  Goom,  Stephen  Goom,  and  Margaret  Goom;  and  he 
directed  that  the  eventual  share  and  interest  of  his  son  Thomas  Gooir^ 
of  and  in  his  estate  and  effects,  should  be  laid  out  in  the  "public  tund^ 
or  on  Government  securities  at  interest,  by  and  in  the  names  of  his 
trustees  during  his  life  ;^aTi(^  that,  t.ha  d'^idends.  interest,  and  produce 
Jhe.reof.  as  the  same  became  payable,  should  be  paid  by  them,  from  time 
to  time,  into  his  own  proper  hnn^^Sj  or  on  his  proper  order  and  receipt, 
subscribed  with  his  own  proper  hand ;  to  the  intent  that  the  same 
should  not  be  grantable,  transferable,  or  otherwise  assignable,  by  way 
of  anticipation  of  &ay  unreceived  payment  or  payments  thereof,  or  of 
any  part  thereof;  and  that  upon  his  decease,  the  principal  of  such 
share,  together  with  the  dividends  and  interest,  and  produce  thereof, 
should  be  paid  and  applied  by  his  trustees,  unto  and  amongst  such  per- 
son or  personSj_as_in  ^  nnryrac^  r,f  grimniist.iation  would  bc  entitled  to. 
a^^personal  estate  of  hia  sairl  ann  Thnmaa  r}-(y>Tn,  and  as  if  the  same 
had  been  personal  estate  belonging  to  his  said  son,  and  he  had  died 
intestate. 

The  testator  died  shortly  after  the  date  of  the  will. 

On  the  loth  of  June,  1811,  a  commission  of  bankrupt  issued  against 
Thomas  Goom,  under  which  the  plaintiff  was  the  surviving  assignee. 
The  bill  prayed,  that  the  will  might  be  established  ;  that  the  clear  resi- 
due of  the  estate  and  effects  might  be  ascertained  ;  and  that  the  plaintiff 
might  have  the  benefit  of  such  part,  as  in  the  character  of  assignee  he 
should  be  found  entitled  to.  To  this  bill  there  was  a  general  demurrer, 
\that  the  plaintiff  had  no  right  or  title. 

Mr.  Hart  and  Mr.  Home,  in  support  of  the  demurrer. 

Mr.  Leach,  and  Mr.  Roupdl,  in  support  of  the  bill. 

The  Lord  Chancellor.  [Lord  Eldon.]  Without  doubt  a  testator 
may  Umit  his  property',  until  the  object  of  his  bounty  shall  become  bank- 
rupt ;  but  it  is  equally  clear,  that  if  he  give  it  for  life,  he  cannot  take 
away  the  incidents  to  that  estate.  The  difference  is  very  great  between 
giving  an  interest  to  a  person  while  lie  shall  remain  solvent,  and  then 
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over ;  and  giving  it  for  life.  If  there  be  a  limitatioa,  over  in  the  event 
of  insolvency  or  bankruptcj',  then  neither  the  person  so  becoming  bank- 
rupt or  insolvent,  nor  his  assignees,  can  take  any  benefit  beyond  the 
terms  of  the  will.  In  the  case  which  arose  upon  Lord  Foley's  will,  6 
Ves.  364,  it  was  argued,  and  I  thought  admitted,  that  if  the  estate 
went  to  the  sons  as  property  in  them,  all  the  consequences  must  attach. 

In  regard  to  property  given  to  the  separate  use  of  married  women, 
the  directions  originally  were,  that  the  money  was  to  be  paid  into  their 
proper  hands,  and  their  receipts  alone  to  be  a  discharge ;  it  was  held 
that  a  married  woman  might  dispose  of  property  so  given  to  her,  and 
that  her  assignee  might  take  it,  as  this  court  would  compel  her  to  give 
her  own  receipt,  in  affirmance  of  her  own  contract.  In  Miss  Watso)i's 
Case,  the  woi-ds,  and  not  bj-  anticipation,  were  introduced  by  Lord 
Thurlow :  his  reasoning  was  this ;  I  do  not  hereby  take  awaj-  any  of 
the  incidents  of  property  at  law  ;  this  interest  which  a  married  woman 
is  suffered  to  take,  is  a  creature  of  equitj",  and  equity  may  modify  the 
power  of  alienation. 

But  it  is  quite  different  if  the  power  is  for  life ;  supposing  that  the 
bankrupt  makes  out,  that  he  never  has  an  interest,  till  he  attends  per- 
sonally ;  the  act  of  his  receipt  being  absolutely  necessarj- :  j-et  if  he 
was  never  to  attend,  or  to  give  that  receipt,  and  arrears  were  to  accu- 
mulate, it  is  clear  that  those  arrears  would  be  assets  for  his  debts.  It 
is  not  enough  that  the  testator  has  said,  the  fund  shall  not  be  trans- 
ferred ;  in  order  to  prevent  that,  it  must  be  given  over  to  somebody 
else.  Unless  therefore  by  implication,  it  falls  into  the  residue,  it  is  an 
equitable  interest,  to  which  the  assignees  are  entitled. 

As  to  the  principal  fund  after  the  death  of  the  bankrupt,  the  conclu- 
sion is  different;  the  intention  of  the  testator  is,  "this  is  my  gift,  my  I 
personal  estate,"  not  that  of  the  bankrupt's  -,  to  go  as  my  propertj'  to  | 
certain  persons  whom  I  point  out  bj'  the  description  of  his,  the  bank- 
rupt's, next  of  kin.     This  demdrrer  must  be  overruled.^ 


JACKSON  V.  HOBHOUSE. 

Chancery.     1817- 

[Reported  2  Mer.  483.] 

The  defendant  Mary  Cox  being  entitled  to  the  sum  of  £G000  under 
the  will  of  Samuel  Neate  (her  late  husband),  of  which  will  the  defend- 
ants Hobhouse,  Moggridge,  and  Perkins  were  executors,  by  a  settle- 
ment made  subsequent  to  her  marriage  with  the  defendant  George  Cox, 
this  sum  was  assigned  to  the  executors,  upon  trust  to  permit  the  wife 
to  receive  the  interest  during  her  life  to  her  separate  use,  and  after  her 

1  8.  0.  18  Ves.  429. 

Cf.  Bobbs  V.  Smith,  15  Ohio  State,  419  (1864),  a  case  of  a  term  for  years. 
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death,  in  case  her  husband  should  survive  her,  upon  trust  to  pay  the 
same  to  him  during  his  life,  and  after  the  decease  of  the  survivor  in 
trust  for  the  children  of  the  marriage,  and  in  case  there  should  be  no 
children,  then  for  the  survivor,  his  or  her  executors,  &c;  The  settle- 
ment contained  a  proviso  against  the  wife  assigning  or  otherwise  dis- 
posing of  the  interest  of  the  said  sum  in  any  mode  of  anticipation. 

Cox  and  his  wife  being  afterwards  desirous  to  raise  money  by  way  of 
annuity,  and  the  defendant  Leeke  having  agreed  to  purchase  of,  them 
an  annuity,  to  be  secured  on  the  £6000,  provided  some  person  to  be 
approved  of  by  him  would  join  witli  him  in  covenanting  for  the  pay- 
ment, they  applied  to  the  plaintiff,  who  agreed  to  join  them  accord- 
ingly, and  by  indenture  dated  the  29th  of  July,  1813,  to  which  the 
plaintiff  was  a  party,  it  was  witnessed  that,  in  pursuance  of  such  agree- 
ment, and  for  the  considerations  therein  mentioned,  Cox  and  the  plain- 
tiff covenanted  with  Leeke  for  payment  to  him  of  the  annuity  of  £153, 
during  the  joint  lives  of  Cox  and  his  wife,  and  the  life  of  the  survivor, 
Mary  Cox,  the  wife,  appointing  that  the  defendants  (the  trustees  in  the 
settlement)  should  pay  and  apply  the  j'early  interest  of  the  £6000 
during  her  life  to  Leeke,  upon  the  trusts  thereinafter  mentioned.  And 
Cox  and  his  wife  thereby  bargained  and  sold  to  Leeke  the  said  j'early 
interest  during  their  respective  lives,  and  the  principal  sum  to  which 
the  survivor  would  be  entitled  in  the  event  of  there  being  no  issue  of 
the  marriage :  upon  trust,  in  the  first  place,  to  pay  himself  (Leeke)  the 
said  annuity,  and  subject  thereto  upon  the  trusts  of  the  settlement. 

JNotice  of  this  assignment  was  given  to  the  executors,  and  the  an- 
nuity  was  paid  up  to  the  29th  of  October,  1813,  only,  since  which  time 
no  further  payments  were  made,  and  the  defendant  Leeke  brought  his 
action  against  the  plaintiff  upon  the  covenant,  and  recovered  against 
him  the  sum  of  £356  for  arrears  of  the  annuity  and  costs. 

The  plaintiff  by  his  bill  representing  that  the  proviso  in  the  settle- 
ment against  assigning  bj'  waj-  of  anticipation  had  been  concealed  from 
his  knowledge  previous  to  his  becoming  a  party  to  ther  deed  of  assign- 
ment (he  having  been  induced  to  enter  into  the  covenant  therein  con- 
tained by  an  opinion  of  counsel  taken  upon  an  abstract  in  which  no 
mention  was  made  of  the  proviso,  and  the  deed  of  assignment  itself 
omitting  to  state  it) ;  moreover  charging  the  defendant  Mrs.  Cox  with 
being  privy  to  such  fraudulent  misrepresentation  and  concealment; 
prayed  an  account  of  what  had  accrued  due  on  the  £6000  since  the 
date  of  the  indenture  of  the  29th  of  July,  1813,  and  that  the  defend- 
ants Cox  and  his  wife  (who  were  out  of  the  jurisdiction),  and  the 
executors  might  be  compelled  to  pay  to  the  plaintiff  the  £356  so  recov- 
ered against  him  in  the  said  action,  and  to  paj'  to  the  defendant  Leeke 
the  residue  of  the  interest  of  the  £6000  upon  the  trusts  of  the  indenture, 
and  an  injunction  to  restrain  the  defendants  (the  executors)  from  part- 
ing with,  or  in  any  manner  disposing  of,  the  said  principal  sum  of 
£6000,  or  the  interest  thereof,  and  from  making  any  payment" on  ac- 
count thereof  to  the  defendants  Cox  and  >is  wife,  or  to  any  person  for 
their  use. 
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The  injunction  was  obtained  upon  an  affidavit  verifying  the  principal 
allegations  in  the  bill,  but  not  to  the  extent  of  charging  Mrs.  Cox  as  a 
partj-  to  the  fraud  committed ;  and  the  charge  was  positively  and  ex- 
pressly denied  by  her  answer  which  came  in  afterwards.  A  motion  was 
now  made,  on  behalf  of  Mrs.  Cox,  to  dissolve  the  injunction. 

Iteach,  in  support  of  the  motion. 

Sir  S.  Romilly  and  Blake,  for  the  plain tiflf. 

Sugden,  for  the  defendant  Leeke. 

Abercrombi/,  for  the  executors. 

The  Lord  Chancellor.  [Lord  Eldon.]  For  many  years  after  1 
entered  into  the  profession,  no  such  thing  was  known  as  a  clause  of 
restraint  upon  alienation  of  a  wife's  separate  propertv  by  way  of  antici- 
pation. The  terms  of  the  power  in  Hvlme  v.  Tenant^  1  Bro.  16,  will 
be  remembei'ed ;  and  there  Lord  Tharlow  held,  that  the  bond  being 
executed,  the  creditor  was  entitled  to  the  benefit  of  its  execution.  Yet 
it  is  obvious  that  such  a  determination  must  defeat  the  intention  with 
which  the  power  was  given.  It  was  afterwards  attempted,  in  cases  like 
Pybus  V.  Smith,  3  Bro.  340,  to  be  established  that  the  alienation  must 
be  eo  modo  with  the  power  given  •,  that  the  circumstance  of  a  direction 
to  pay  the  interest  from  time  to  time  into  the  proper  hands  of  a  married 
woman  was  enough  to  prevent  her  from  having  any  absolute  disposing 
power  over  the  property,  or  any  part,  before  the  time  of  her  own  proper 
receipt  of  it  But  this  attempt  also  was  overruled.  Lord  Thurlow  still 
continued  to  struggle  hard  that  the  wife  might  be  brought  into  a  situa- 
tion consistent  with  the  manifest  intention  of  the  settlor ;  but  he  thought 
the  decisions  too  strong  against  it.  At  last,  he  began  to  alter  his 
opinion,  first,  in  the^case  of  Miss  Watson  (see  Parkes  v.  White,  11 
Ves.  221,  &c.),  where  he  reasoned  thus  :  —  a.  feme  covert,  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the  extent  to  which  the  settle- 
ment constitutes  her  a  feme  sole,  and  no  farther ;  and  he  therefore 
thought  that  the  court  might  modify  the  power  of  alienation  by  such  a 
clause  as  that  now  under  consideration.  Lord  Alvanley,  who  followed, 
thought  it  a  valid  clause  (in  Sockett  v.  Wray,  4  Bro.  483,  &c.),  and  so 
it  has  been  considered  ever  since.  It  is  too  late  now  to  contend  against 
the  validity  of  a  clause  in  restraint  of  anticipation. 

We  come  then  to  the  question  of  fraud  ;  and  that  which  is  alleged  in 
the  present  case  consists  in  the  statement  which  was  made  for  counsel's 
opinion,  containing  no  notice  of  the  clause  in  question,  the  plaintiff 
being  alleged  to  have  acted  upon  the  opinion  so  taken.  But,  supposing 
the  omission  to  be  clearly  the  wife's  personal  fraud,  the  question  has 
reference,  not  only  to  her  interest,  but  to  the  intention  of  the  author  of 
the  settlement ;  and  it  becomes  a  very  material  point  to  determine, 
whether  the  court  will  suffer  the  fraud  of  the  wife  to  give  her  a  power 
of  alienation  against  the  intention  of  the  settlor.  I  am  strongly  in- 
clined to  think  that  it  never  could  have  this  effect.  If  it  were  to  be  so 
held,  it  would  tend  to  induce  husbands  to  compel  their  wives  to  join  in 
a  fraud,  for  the  purpose  of  giving  them  such  a  power  of  alienation, 
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since  the  wife  maj-  then,  at  any  time,  acquire  that  power  b}-  virtue  of 
her  own  fraudulent  act.  In  the  cases  referred  to,  of  a  married  woman 
having  a  power,  and  of  an  infant,  thej-  are  capable  bj-  law  of  convey- 
ing ;  the  act  of  the  latter  being  only  voidable  on  his  attaining  full  age. 
But  the  present  case  is  different,  the  married  woman  having  no  power 
to  make  a  conveyance.  If,  therefore,  the  fact  of  fraud  were  fully 
established,  it  would  be  difficult  to  make  out  the  inference  attempted 
to  be  derived  from  those  cases.  But,  in  this  case,  the  charge  of  fraud 
is  not  established,  and  the  wife  cannot  be  considered  as  &fenie  sole  to 
the  extent  required  by  the  plaintiff.  The  negligence  of  the  plaintiff,  in 
not  requiring  an  inspection  of  the  settlement,  has  lost  him  the  benefit 
which  he  might  have  derived  from  knowing  of  its  provisions.  There  is, 
therefore,  not  enough  to  support  the  injunction. 

Injunction  dissolved} 


BARTON  V.  BRISCOE. 

Chancery.    1822. 

{Eeparted  Jac.  603.] 

By  indentures  dated  in  August  1811,  made  upon  the  occasion  of  the 
sale  of  certain  estates  belonging  to  James  Barton,  in  which  Marian 
Barton  his  wife  joined  for  the  purpose  of  relinquishing  her  right  of 
dower,  two  sums  of  £14,000  and  of  £5833  3  per  cent.  Consols  were 
paid  and  transferred  to  trustees,  upon  trust  to  lay  out  the  same  in 
the  funds,  or  on  real  or  Government  securities,  with  the  consent  of 
Marian  Barton,  signified  by  some  writing  signed  by  her,  notwithstand- 
ing her  coverture,  and  from  time  to  time,  with  her  consent,  during  her 
life  to  varj'  the  securities,  and  upon  trust  to  pay  the  dividends,  interest, 
and  annual  produce  to  such  person  or  persons,  and  for  such  intents 
and  purposes,  as  she  should  from  time  to  time,  notwithstanding  her 
coverture,  bj'  any  writing  or  writings  signed  bj'  her  with  her  name,  in 
her  own  handwriting,  appoint ;  but  not  so  as  to  deprive  herself  of  the 
intended  use  or  benefit  thereof  by  sale,  mortgage,  charge,  or  other- 
wise, in  the  way  of  anticipation ;  and  for  want  of  such  direction,  into 
her  own  proper  hands  for  her  own  separate  and  peculiar  use  and  bene- 
fit, independently  and  exclusively  of  the  said  James  Barton,  who  was 
not  to  intermeddle  therewith,  nor  was  the  same  to  be  liable  to  his  .con- 
trol, debts,  or  interference ;  and  it  was  declared  that  her  receipts  for 
the  dividends  should,  notwithstanding  her  coverture,  be  sufficient  dis- 
charges ;  and  after  her  death,  upon  trust  to  transfer  the  same  to  such 
person  or  persons,  &c.,  as  the  said  Marian  Barton  by  her  will  or 
codicil  signed  by  her,  and  attested  bj'  two  witnesses,  should  appoint ; 

1  See  Clive  v.  Carew,  IJ.  &  H.  199  (1869) ;  Bateman  v.  Faber,  [1897]  2  Ch.  223; 
[1898]  1  Ch.  (C.  A.)  144. 
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and  in  default  of  snch  appointment,  to  transfer  the  same  to  Marian 
Millieent  Barton,  the  only  child  of  the  said  Marian  Barton  and  her 
husband,  for  her  own  use  and  benefit. 

James  Barton  had  since  died.  Marian  Millieent  Barton  had  attained 
twentj--one.  The  bill  was  filed  by  her  and  her  mother  Marian  Barton ; 
stating  that  they  had  the  absolute  interest  in  the  funds,  and  were  desir- 
ous that  the  trusts  of  the  indentures  of  August  1811  should  be  deter- 
mined, and  praying  that  tlie  funds  might  be  transferred  into  the  sole 
name  of  Marian  Barton. 

Mr.  Shadwell  and  Mr.  Pemberton,  for  the  plaintiff's. 

Mr.  Kindersley,  for  the  trustees. 

The  Master  of  the  Rolls.  [Sir  Thomas  Plumer.]  The  single 
point  in  this  case  Is,  whether  upon  the  consent  of  the  plaintiff's,  the 
motlier  and  daughter,  a  transfer  of  the  fund  comprised  in  the  settle- 
ment can  be  made,  the  trustees  requiring  the  sanction  of  the  court 
before  paj-ing  it  over  to  purposes  not  strictly  according  to  the  letter  of 
the  deed.  It  may  be  urged  against  it,  that  there  are  words  forbidding 
anticipation,  directing  that  the  mother  shall  not  deprive  herself  of  the 
use  of  the  fund,  and  that  she  sliall  have  during  her  whole  life  the  power 
of  disposing  of  it  by  will  and  not  otherwise ;  and  that  to  transfer  it 
now  would  be  directly  contrary  to  these  provisions.  I  have  not  been 
able  to  find  any  authority  ;  and  the  question  is,  therefore,  to  be  decided, 
whether  a  clause  against  anticipation,  which  is  considered  an  obligatory 
and  valid  mode  of  preventing  a  married  woman  from  depriving  herself 
of  the. benefit  of  property  settled  (for  it  is  too  late  to  argue  that  now), 
becomes  of  no  effect  by  the  coverture  being  determined,  and  the  parties 
interested  consenting  to  a  transfer. 

In  the  case  of  a  male,  a  similar  attempt  to  restrain  alienation  would 
be  of  no  effect;  that  was  decided  in  Brandon  v.  Jiobinson,  18  Ves. 
429,  where  the  words  were  nearly  the  same  as  here.  The  testator 
directed  the  interest  to  be  paid  to  his  son  for  life,  and  that  he  should 
not  have  power  to  anticipate  the  growing  paj-ments ;  but  the  Lord 
Chancellor  was  of  opinion,  that  the  son  taking  a  life  interest,  it  fol- 
lowed as  an  incident,  that  he  had  an  uncontrolled  power  of  disposition 
over  it,  unless  it  was  given  over  upon  alienation,  or  upon  an  attempt  to 
alienate.  In  this  case  there  is  no  gift  over,  no  other  person  having  anj' 
interest ;  the  equitable  interest  is  absolute  in  the  plaintiffs.  It  is  not 
distinguishable  from  Brandon  v.  Robinson,  except  by  the  sex  and  cover- 
ture ;  and  It  cannot  be  «aid  that  the  law  will  permit  restraints  upon  the 
rights  of  property  in  the  case  of  females  which  it  will  not  permit  in  the 
case  of  males.  It  is,  however,  to  be  considered,  that  this  is  a  case  of 
separate  property ;  and  that  restraints  may  be  imposed  on  the  aliena- 
tion of  separate  property  is  now  settled,  more  upon  authority  than 
principle,  beginning  with  what  was  done  by  Lord  Thurlow  in  the  case 
of  Miss  Watson's  settlement.  At  that  time,  however,  there  was  con- 
siderable doubt  about  it ;  for  if  a  feme  covert  is  permitted  to  hold  sep- 
arate property  in  the  same  manner  as  if  she  were  a  feme  sole,  it  would 
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seem  that  it  ought  in  equity  to  have  those  incidents  which  all  other 
property  has.  It  is  difficult  to  conceive  how  thej'  can  be  taken  awaj' 
from  it,  particularlj'  when  it  is  remembered,  that  the  protection  which 
courts  of  equitj^  afford  to  married  women  with  respect  to  their  property 
not  in  settlement,  they  maj'  if  thej'  please  give  up.  Whj',  then,  should 
a  larger  protection  be  extended  as  to  that  over  which  a  power  of  dis- 
position is  given  them?  It  is,  however,  too  late  to  doubt  the  validity 
of  these  restraints  :  the  question  is,  whether  they  must  not  be  confined 
to  the  coverture.  The  power  over  separate  propertj'  being  a  creature 
of  equit)-,  it  is  said  that  equity  may  modify  that  power ;  that  reasoning, 
however,  only  applies  during  the  coverture ;  when  the  married  woman 
becomes  discovert,  she  has  -the  same  power  over  her  property  as  other 
persons :  the  restraint,  therefore,  ought  not  to  continue.  The  attempt 
to  impose  upon  the  power  of  alienation  a  fetter  unknown  to  the  com- 
mon law  of  England  maj-  be  permitted  to  the  extent  to  which  that 
power  is  created  by  equity,  but  not  further;  when  the  coverture  is 
gone,  the  reason  on  which  the  restraint  is  founded  no  longer  exists. 

Supposing  that  to  be  so  generall}',  is  it  not  pretty  plain  that  it  was  in 
this  case  the  intent  of  the  parties  so  to  confine  the  clause?  The  object 
was  to  exclude  the  power  of  the  husband  ;  her  receipts  are,  therefore, 
to  be  discharges  during  the  coverture :  it  is  not  to  be  liable  to  his 
debts ;  and  it  seems  as  if  all  the  anxiety  was  to  protect  her  from  his 
control,  which,  by  her  having  survived  him,  is  now  at  an  end. 

Another  point  to  be  considered  is  with  respect  to  the  power  the  set- 
tlement gives  to  the  mother  of  disposing  of  these  funds  by  will.  The 
question  is,  whether  she  can  now  deprive  herself  of  it,  and  abdicate  it. 
Now  the  case  of  Smith  v.  Deaths  5  Mad.  371,  and  others  of  that  kind, 
have  decided  that  a  power  of  this  description  may  be  parted  with  ;  and 
there  is,  therefore,  I  apprehend,  nothing  to  prevent  her  from  now 
releasing  it,  and  thereby  prScluding  herself  from  the  exercise  of  it.' 

1  In  TulUtt  V.  Armstrong,  4  Myl.  &  Cr.  377  (1840),  Lord  Cottenham,  C,  affirm- 
ing the  decree  of  Lord  Langdale  (1  Beav.  1),  and  In  contradiction  to  his  own  de- 
cision, as  Master  of  the  Rolls,  in  Massey  y.  Parker,  2  Myl.  &  K.  174  (1834),  held 
that  a  clause  against  anticipation  in  a  gift  to  a  feme  sole  became  operative  upon  mar- 
riage. This  has  been  generally  followed,  except  in  Pennsylvania.  As  to  the  law  in 
that  State,  see  Gray,  Restraints  on  Alienation,  §  276. 
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GRAVES  V.  DOLPHIN. 
Chancery.     1826. 
[Rrportcd  1  Sim.  66.] 

The  testator,  Benjamin  Graves,  gave  his  real  and  personal  estates 
to  trustees  upon  trust  (amongst  other  things)  to  pa)-  an  annuity  of 
£500  to  his  son  John  Graves,  for  the  term  of  his  natural  life,  and  then 
proceeded  thus :  — 

"And  m}-  will  further  is,  and  I  do  direct  and  declare  that  the  said 
annuity-,  or  yearly  sum  of  £500,  bj-  nie  given  to  my  son  John  Graves 
for  his  life  as  aforesaid,  is  by  me  intended  for  his  personal  mainten- 
ance and  support  during  the  whole  term  of  his  natural  life,  and  shall 
not,  nor  shall  anj'  part  thereof,  on  an3-  account  or  pretence  whatsoever, 
be  subject  or  liable  to  the  debts,  engagements,  charges  or  encumbrances 
of  him,  mj'  said  son  ;  but  that  the  same  shall  be,  for  the  purpose  afore- 
said, from  time  to  time,  as  and  when  the  same  shall  from  time  to  time 
become  due  and  payable,  be  paid  over  into  the  proper  hands  of  him,  my 
said  son,  onh*,  and  not  to  an)' other  person  or  persons  whomsoever; 
and  I  do  further  direct  that  the  receipt  or  receipts  of  him  my  said  son 
only  for  such  annuity  shall  be  a  good  and  sufficient  discharge,  and 
several  good  and  sufficient  discharges  to  my  said  trustees  for  the 
same."  John  Graves  having  become  a  bankrupt,  his  assignees  sold 
the  annuity  to  the  defendant  Freshfield  :  and  the  question  in  the  cause 
was  whether  the  annuity  passed  to  the  assignees  by  the  assignment  of 
the  commissioners. 

Mr.  Hart  and  Mr.  Wakefield,  for  John  Giaves. 

The  Vice-Chancellor.  [Sir  John  Leach.J  The  testator  might, 
if  he  had  thought  fit,  have  made  the  annuity  determinable  by  the  bank- 
ruptcj'  of  his  son ;  but  the  policy  of  the  law  does  not  permit  property 
to  be  so  limited  that  it  shall  continue  in  the  enjoyment  of  the  bank- 
rupt, notwithstanding  his  bankruptcy.  Declare  that  the  defendant 
Freshfield  is  well  entitled  to  the  annuity  in  question. 


GREEN  V.  SPICER. 

Chancery.     1830. 

[Beported  1  Buss.  Sr  M.  395.] 

Robert  Pinning  the  elder,  by  his  will,  devised  certain  real  estates 
to  John  Spicer  and  Daniel  Robertson,  and  their  heirs  and  assigns, 
"  upon  trust  to  let  and  manage  the  same,  and  receive  the  rents,  issues, 
and  profits  thereof,  and  to  paj'  and  applj'  the  same  rents,  issues,  and 
profits  to  or  for  the  board,  lodging,  maintenance,  and  support,  and 
benefit  of  my  son  Robert  Finning  at  such  times  and  in  such  manner  as 
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they  shall  think  proper,  for  and  during  the  term  of  his  natural  life  ;  it 
being  my  wish  that  the  application  of  the  rents  and  profits  for  the  bene- 
fit of  my  said  son  may  be  at  the  entire  discretion  of  the  said  John 
Spicer  and  Daniel  Robertson,  and  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivor,  and  tliat  my  said  son  shall  not  have  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same  rents, 
issues,  and  profits,  or  any  rents,  issues,  and  profits,  dividends  or 
interests,  derived  under  this  my  will." 

Robert  Pinning  the  younger  had  taken  the  benefit  of  tlie  Act  for  the 
Relief  of  Insolvent  Debtors ;  and  the  bill  was  filed  by  the  assignee, 
praying  that  he  might  be  declared  entitled  to  the  rents  and  profits 
of  the  devised  hereditaments  during  the  life  of  Robert  Pinning  the 
younger. 

Mr.  Bickersteth  and  Mr.  Girdlestone,  Jim.,  for  the  plaintifl!". 

Mr.  Agar  and  Mr.  Parker,  contra. 

The  Master  of  the  Rolls.  [Sfk  John  Leach.]  The  question  iti 
the  cause  is,  whether  the  testator's  son  Robert  Pinning  takes  any 
estate  or  interest,  under  the  will,  other  than  by  the  exercise  of  the 
discretion  of  the  trustees. 

Robert  Pinning  takes  a  vested  life  estate  of  which  the  trustees  can- 
not  deprive  him  b\'  any  exercise  of  their  discretion  :  they  are  bound  to 
apply  the  rents,  issues,  and  profits  for  the  benefit  of  Robert  Pinning, 
and  their  discretion  applies  only  to  the  manner  of  the  application. 

Decree  for  the  plaintiff. 


LORD  V.  BUNN. 

Chancery.     1843. 

ISeported  2  V.  &  0.  C.  0.  98.] 

Br  an  indenture  of  settlement  dated  the  30th  March,  1822,  Thomas 
Lord  duly  appointed  and  conveyed  a  freeiiold  messuage  and  lands  situ- 
ate in  the  Edgeware-road  to  Matliew  Norton  and  David  Henderson 
and  their  heirs,  upon  trust  for  the  settlor  for  his  life,  with  remainder  to 
his  wife  for  her  life,  and  after  the  decease  of  the  survivor  of  them  upon 
trust  to  pay  or  permit  Thomas  Lord,  the  son  of  the  settlor,  to  receive 
the  clear  rents  and  profits  of  the  premises  for  his  life  ;  provided  alwaj's 
that,  in  case  any  commission  of  bankrupt  should  be  issued  against  the 
said  Tliomas  Lord  the  son,  whereupon  he  should  be  found  or  declared 
a  bankrupt,  or  in  case  he  should  make  any  composition  with  his  credi- 
tors for  tiie  payment  of  his  debts,  though  a  commission  of  bankrupt 
should  not  issue,  or  should  make  any  conveyance  of  his  estate  and 
effects  for  the  benefit  of  his  creditors,  or  should  be  discharged  under 
any  insolvent  or  other  Act  or  Acts  of  Parliament  then  already  or  there- 
after to  be  made  or  passed  for  the  relief  or  benefit  of  insolvent  debtors, 
then  and  in  such  case  notwithstanding  the  trusts  aforesaid  they  the  said 
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trustees,  their  heirs  or  assigns,  should,  during  the  life  of  the  said 
Thomas  Lord  the  son  (subject  to  the  life  estates  of  the  said  Thomas 
Lord  the  settlor  and  Amelia  Elizabeth  his  wife),  stand  and  be  possessed 
of  the  said  hereditaments  and  premises  upon  trust  to  apply,  lay  out,  and 
expend  the  clear  surplus  rents.  Issues  and  profits  thereof  in  and  towards 
the  maintenance,  clothing,  lodging  and  support  of  the  said  Thomas 
Lord  the  son,  and  his  then  present  or  any  future  wife,  and  his  children, 
or  any  of  them,  or  otherwise  for  his,  her,  their  or  any  of  their  use  and 
benefit,  in  such  manner  as  they  the  said  trustees,  or  the  sunavor  of 
them,  or  the  heirs  or  assigns  of  the  survivor,  should  in  their  or  his  dis- 
cretion think  proper ;  and  from  and  immediately  after  the  decease  of 
the  survivor  of  them  the  said  Thomas  Lord  the  settlor,  and  Amelia 
Elizabeth  his  wife,  and  Thomas  Lord  the  son,  upon  trust  that  thej-  the 
said  trustees,  their  heirs  and  assigns,  should,  during  the  life  of  the 
widow  of  the  said  Thomas  Lord  the  son,  if  he  should  leave  any,  pay, 
apply  and  dispose  of  the  surplus  of  the  said  rents,  issues  and  profits 
unto  such  person  or  persons,  and  for  such  intents  and  purposes  as  anj' 
such  widow,  notwithstanding  an}-  future  covertqre,  should  from  time  to 
time  (but  not  bj-  way  of  anticipation)  by  anj-  writing,  as  therein  men- 
tioned, under  her  signature  appoint ;  and  in  default  of  suCh  appoint- 
ment, into  her  own  proper  hands  for  her  sole  and  separate  use ;  her 
receipts  to  be  sufficient  discharges :  and  from  and  immediately  after 
the  decease  of  the  survivor  of  them,  the  said  Thomas  Lord  the  settlor, 
and  Amelia  Elizabeth  his  wife,  and  the  said  Thomas  Lord  the  son,  and 
his  widow,  if  he  should  leave  a  widow,  upon  trust  for  all  and  everj-  the 
children  of  the  said  Thomas  Lord  the  son,  who  beijg  a  son  or  sons 
should  live  to  attain  the  age  of  twentj-one  j-ears,  or  who  being  a 
daughter  or  daughters  should  live  to  attain  that  age  or  be  married, 
which  should  first  happen,  in  equal  shares  and  proportions,  if  more 
than  one,  as  tenants  in  common  and  not  as  joint  tenants,  and  for  their 
several  and  respective  heii's  and  assigns  forever ;  and  in  case  there 
should  be  but  one  such  child,  then  upon  trust  for  such  one  or  only 
child,  his  or  her  heirs  and  assigns  forever. 

By  an  indenture  bearing  even  date  with  the  preceding  indenture, 
certain  leasehold  property  situate  in  the  New  Road  was  dulj-  assigned 
b}-  Thomas  Lord,  the  settlor,  to  the  same  trustees,  their  executors,  ad- 
ministrators, and  assigns,  to  hold  upon  trusts  similar  to  those  declared 
by  the  before-mentioned  indenture,  allowing  for  the  difference  of  tenure 
of  the  respective  properties. 

Thomas  Lord  the  settlor,  and  Amelia  Elizabeth  his  wife,  died  many 
years  since,  leaving  Thomas  Lord,  the  son,  surviving  them.  Thomas 
Lord,  the  son,  married,  and  had  several  children. 

The  original  trustees,  under  the  indentures  of  settlement,  having  been 
discharged  from  their  trusts,  two  persons,  named  respectively  Bunn  and 
Burgoyne,  were  duly  appointed  trustees  in  their  room. 

Some  time  after  the  Stat.  1  &  2  Vict.  c.  110  came  into  operation, 
Thomas  Lord,  the  son,  was  committed  to  the  Queen's  Bench  prison, 
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charged  in  execution  for  debt,  at  the  suit  of  one  Silver.  Satisfaction 
not  having  been  made  for  the  debt  within  twenty-one  daj's  after  such 
committal,  application  in  pursuance  of  the  above-mentioned  Act  was 
made  by  the  creditor  to  the  Court  for  Relief  of  Insolvent  Debtors 
for  the  usual  vesting  order,  and  such  order  was  accordingly  made  in 
July,  1841.  Silver  was  a  few  months  afterwards  appointed  by  the 
Insolvent  Debtors'  Court  assignee  of  the  estate  and  effects  of  the 
insolvent. 

The  trustees  having,  under  these  circumstances,  refused  to  paj-  to 
any  person  the  rents  and  profits  of  the  property  comprised  in  the  in- 
dentures of  settlement,  a  biU  was  filed  in  Januarj',  1842,  by  the  children 
of  the  insolvent,  one  of  whom,  a  daughter,  had  attained  her  age  of 
twenty-one,  and  the  insolvent's  wife,  the  mother  of  those  children, 
against  the  trustees,  the  assignee  under  the  Insolvent  Act  (Silver),  and 
the  insolvent,  praying  that  the  trusts  of  the  indentures  of  settlement 
might  be  carried  into  execution,  the  rights  of  all  parties  therein  ascer- 
tained, and  the  rents  and  profits  secured. 

By  an  order  of  the  Insolvent  Debtors'  Court,  dated  the  19th  May, 
1842,  the  insolvent,  having  duly  complied  with  the  provisions  of  the 
■75th  section  of  the  Statute  1  &  2  Vict.  c.  110,  was  discharged  from 
custody  ;  and  the  fact  of  such  discharge  was  brought  before  this  court 
b^'  supplemental  bill. 

The  cause  now  came  on  for  hearing,  the  principal  question  being  as 
to  the  manner  in  which  the  rents  and  profits  of  the  settled  property 
were  to  be  disposed  of  during  the  lifetime  of  Thomas  Lord,  the  son, 
from  the  time  of  his  insolvency. 

Mr.  Wigram  and  Mr.  Craig,  for  the  plaintiffs. 

Mr.  Selwyn,  for  the  defendants,  the  trustees. 

Mr.  Russell  and  Mr.  Sidebotham,  for  the  defendant,  the  assignee. 

The  Vice-Chancellor.  [Sir  J.  L.  Knight  Bruce.]  According 
to  m^'  construction  of  the  instruments  and  the  Act  of  Parliament,  the 
right  of  those  who  were  to  take  in  substitution  for  the  husband's  life 
estate,  does  not  arise  till  the  actual  discharge  of  the  husband  under 
the  Insolvent  Act.  The  rents  of  the  propertj',  therefore,  until  such 
discharge,  formed  part  of  the  husband's  estate,  and  belong  to  his 
assignee. 

It  has  been  admitted  on  the  part  of  the  assignee,  and  the  admission 
must  be  entered  by  the  registrar,  that  what  was  required  under  the  Act 
of  Parliament  to  be  done  to  obtain  the  order  of  the  19th  May,  1842, 
was  done,  and  that  thereupon  Thomas  Lord  obtained  his  discharge. 
That  being  admitted,  I  am  of  opinion,  that  the  trust  from  the  time  of 
the  discharge  took  effect  in  favor  of  the  husband,  wife,  and  children,  or 
some  of  them. 

With  regard  to  the  question  which  has  been  agitated,  whether  the 
discretionary  power  created  bj'  the  settlement  j-et  remains  in  the  trus- 
tees, I  am  of  opinion  that  it  does.  In  the  first  place,  I  think  that, 
upon  the  true  construction  of  the  whole  settlement  together,  the  mean- 
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ing  to  be  collected  is,  that  a  discretion  was  to  be  vested  in  the  trustees 
of  the  settlements  for  the  time  being.  It  would,  I  think,  be  Acesio  in 
Ktera  if  I  were  to  hold  otherwise.  Assuming  that  these  trustees  were 
dulj-  appointed  in  the  room  of  the  former  trustees,  I  think  that  the  dis- 
cretionary power  created  by  the  settlements  is  vested  in  them.  It  has 
been  suggested,  that,  as  one  of  the  objects  who  are  to  take  in  default 
of  the  execution  of  the  power,  has  become  an  insolvent,  the  discretion- 
ary power  is  gone.  I  apprehend,  however,  that  the  discretionary-  power 
has  not  gone  from  the  trustees.  If  an  individual  have  a  power  over  an 
estate,  which  estate,  in  default  of  execution  of  the  power,  is  vested  in 
others  —  as,  if  the  person  having  the  power  be  A.,  and  the  persons  to 
take  in  default  of  execution  be  B.  and  C,  it  is  immaterial  in  the  con- 
sideration of  A.'s  right  to  execute  the  power,  what  may  have  become 
of  the  interest  of  B.  and  C,  because  it  is  a  mere  defeasible  interest. 
The  assignee  can  only  take  such  defeasible  interest  as  the  bankrupt 
had.  No  iauthoritj'  has  been  stated  to  me  which  seems  to  have  pro- 
ceeded upon  a  contrary  notion,  and  I  think  that  the  trustees  have  a 
right  under  the  power  to  appoint  in  favor  of  the  insolvent  and  his  wife, 
or  in  favor  of  the  children,  or  anj'  of  them,  with  or  without  the  Insol- 
vent and  his  wife  or  either  of  tliem. 

I  am  also  of  opinion  upon  these  settlements  (without  saying  what 
might  be  done  under  other  settlements),  that  any  benefit  which  the 
bankrupt  may  take  will  belong  to  his  assignee. 


YOUNGHUSBAND  v.  GISBORNE. 
Chancery.     1844. 

[Bepm-ted  1  Coll.  400.] 

Francis  DuoKiNFiELD,  by  his  will,  dated  the  17th  June,  1823,  gave 
certain  real  estates  to  trustees,  upon  trust  to  levj'  and  raise  yearly, 
during  the  life  of  his  brother  John  William  Astley,  one  annuity  or 
yearly  sum  of  £400  ;  and,  in  case  of  his  death  in  the  interval  between 
any  of  the  days  therein  mentioned  for  payment  thereof,  then  a  propor- 
tional part  thereof  up  to  the  time  of  death.  And  he  directed,  that  the 
annuity  and  proportional  part  aforesaid  should  be  held  by  his  said 
trustees,  upon  trust  for  the  personal  support,  clothing,  and  maintenance 
of  his  said  brother,  so  as  not  to  be  subject  or  liable  to  the  claims  of 
anv  person  or  persons  to  whom  he  should  attempt  to  charge,  anticipate, 
or  otherwise  encumber  the  same,  nor  to  his  creditors  under  a  commis- 
sion of  bankruptcy  or  any  Act  for  the  relief  of  insolvent  debtors,  or  to 
his  own  control,  contracts,  debts,  or  other  engagements.  And  the 
testator  declared,  that  the  said  annuity  should  be  paid  to  his  said 
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brother  himself  from  time  to  time,  when  and  after  the  same  should  be- 
come due,  until  he  should  attempt  to  charge,  anticipate,  or  otherwise 
encumber  the  same,  or  until  any  other  person  or  persons  might  claim 
the  same ;  and  from  and  after  such  attempt  or  claim,  the  same  should 
be  applied  by  his  said  trustees,  or  some  person  under  their  direction, 
for  or  towards  the  personal  support,  clothing,  and  maintenance  of  his 
said  brother,  and  for  no  other  purpose  whatsoever. 

The  testator  died  in  Jnly,  1835,  and  the  trustees  dulj'  paid  the  an- 
nuity to  John  William  Astley  up  to  the  25th  December,  1841. 

On  the  31st  of  May,  1842,  John  William  Astley  took  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  the  plaintiffs,  as  his  assignees,  instituted 
this  suit  for  the  purpose  of  obtaining  the  annuity. 

Mr.  Wigram  and  Mr.  Sallett,  for  the  plaintiff,  mentioned  Lord  v. 
Bunn,  2  Y.  &  C.  C.  C.  98. 

Mr.  Beales,  for  the  insolvent,  contended,  that  this  was  a  mere  per- 
sonal trust  for  him ;  and,  not  being  either  an  absolute  interest  or  an 
interest  for  life,  did  not  pass  to  the  assignees.  He  cited  Twopeny  v. 
Peyton,  10  Sim.  487,  and  Godden  v,  Crowhurst,  Id.  642.  [The  Vice- 
Chancellor.  If  I  create  a  trust  for  the  maintenance  and  clothing 
of  a  male  adult  of  sound  mind,  is  it  anything  more  than  a  general 
trust  for  his  benefit?] 

Mr.  James  Parker  and  Mr.  Colvile,  for  the  trustees. 

In  the  course  of  the  argument,  the  Vice-Chancellor  noticed,  that, 
in  Twopeny  v.  Peyton,  the  gift  was  to  a  man  who,  at  the  time  of  the 
gift,  was  bankrupt  and  insane. 

The  Vice-Chancellor.  [Sir  J.  L.  Knight  Bruce.]  I  wish  to 
be  understood  as  not  giving  any  opinion,  whether  the  two  cases  cited 
bj'  Mr.  Beales  are,  or  are  not,  materially  distinguishable  from  the 
present.  If  thej-  are  not  so,  then  I  must  respectfully  dissent  from 
them.  In  the  present  case,  I  must  say  that  I  have  no  doubt.  There 
is  no  clause  of  forfeiture,  no  clause  of  cesser,  no  limitation  over.  It  is 
merely  a  wordj'  trust  for  the  benefit  of  the  insolvent,  attempted  to  be 
guarded  from  alienation,  but  vainly  and  ineffectuallj'. 

Considering  the  language  of  the  will  and  the  state  of  the  authorities, 
I  think  it  reasonable  that  the  costs  shoald  be  paid  out  of  the  fund.^ 
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Chancery.     1888. 

[Reported  39  Ck.  Div.  443.] 

Alfred  Coleman,  by  will  dated  the  5th  of  August,  1875,  gave  his 
residuary  estate  to  trustees  upon  trast  to  pay  the  income  to  his  wife 
during  widowhood,  "  but  in  the  event  of  her  death  or  second  marriage 
»  Cf.  Bland  v.  Bland,  90  Ky.  400  (1890). 
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then  I  direct  my  said  trustees  to  applj-  such  rents,  interest,  dividends, 
and  annual  proceeds  in  and  towards  the  maintenance,  education,  and 
advancement  of  my  children  in  such  manner  as  they  shall  deem  most 
expedient  until  the  youngest  of  my  said  children  attains  the  age  of 
twenty-one  years,  and  on  his  or  her  attaining  that  age  then  I  direct  my 
said  trustees  to  distribute  the  whole  of  my  said  estate  between  my  said 
children  in  such  shares  and  proportions  as  ray  said  wife,  if  then  living, 
shall  by  deed  or  will  appoint,  or  if  dead,  then  equally  between  all  my 
children  then  living,  the  shares  of  any  females  to  be  for  their  sole  and 
separate  use  and  free  from  the  control,  debts,  or  engagements  of  any 
husband." 

The  testator  died  on  the  17th  of  May,  1880,  leaving  a  wife  and  four 
children.  The  widow  died  in  May,  1884,  without  exercising  the  power 
of  appointment.  At  her  death  two  of  the  children,  of  whom  John  Soy 
Coleman  was  the  eldest,  had  attained  twentj'-one.  The  other  two  were 
minors  at  the  time  of  these  proceedings,  the  youngest  being  in  the 
seventh  year  of  his  age  at  the  widow's  death. 

On  the  13th  of  April,  1886,  John  So^'  Coleman,  who  was  resident  in 
Australia,  sold  and  assigned  absolutely-  to  David  Henrj'  ' '  all  and  singu- 
lar the  part  or  share,  and  all  the  income,  property,  monej's,  securities, 
estates,  and  interests  to  which  the  said  J.  S.  Coleman  was  or  is  entitled 
to,  or  which  he  may  at  any  time  hereafter  become  entitled  to  under  the 
said  will  of  his  said  father,  the  said  Alfred  Coleman,  deceased,  or  in 
any  other  manner  howsoever  bj-  reason  of  his  decease,  and  all  stocks, 
funds,  and  securities  in  or  upon  which  the  same,  or  anj'  part  thereof, 
were  or  are,  or  is  now,  or  shall  or  may  at  any  time  hereafter  be  invested, 
and  all  interest  to  become  due  in  respect  thereof." 

From  the  death  of  the  widow  the  trustees  had  applied  the  income  in 
equal  shares  for  the  benefit  of  the  four  children,  paying  one-fourth 
directly  to  each  of  the  two  adults.  In  June,  1886,  formal  notice  of  the 
above  assignment  was  given  to  the  trustees,  with  a  request  by  D.  Henry 
and  by  J.  S.  Coleman  that  the  payments  might  thenceforth  be  made  to 
Henry.  The  trustees  were  advised  not  to  make  any  further  payments  in 
respect  of  J.  S.  Coleman  without  the  sanction  of  the  court.  They  con- 
tinued to  apply  three-fourths  of  the  income  for  the  benefit  of  the  children 
other  than  J.  S.  Coleman,  and  kept  the  remaining  fourth  in  hand. 

In  March,  1887,  Henry  took  out  an  originating  summons  to  have  it 
decided  whether  the  gift  of  capital  to  the  children  was  contingent  on  their 
being  alive  at  the  period  of  distribution,  and  if  so,  whether  J.  S.  Coleman 
had  an  interest  in  the  income  which  would  pass  by  his  assignment. 

The  summons  were  heard  before  Mr.  Justice  North  on  the  8th  of 
February,  1888. 

Mieritt,  Q.  C,  and  Clayton,  for  Ilenry:  There  is  a  complete  trust 
for  the  benefit  of  a  person  sui  juris,  the  benefit  of  that  is  capable  of 
assignment  notwithstanding  that  the  trustees  here  are  under  the  terms 
to  apply  the  subject  of  the  trust  themselves :  Bippon  v.  Norton,  2 
Beav.  63 ;  Green  v.  Spicer,  1  Euss.  &  My.  395 ;  Kearsley  v.  Wood- 
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cock,  3  Hare,  185 ;  Younghusband  y.  Gisbome,  1  Coll.  400.  Here 
the  trustees  have  in  eflfect  appropriated  the  income  of  three  quarters  to 
three  of  the  children,  and  one  quarter  to  J.  S.  Coleman ;  if  appropri- 
ation is  required  to  complete  the  title  of  the  assignee  nothing  more  can 
be  necessary  than  what  has  been  done. 

S.  Dickinson,  for  the  infant  children,  was  not  called  on. 

Page,  for  the  trustees. 

North,  J.  I  think  here  the  trust  created  was  a  good  trust,  and  that 
the  assign,  until  the  youngest  child  attains  the  age  of  twenty-one,  is  not 
entitled  to  have  anj'thing  paid  over  to  him. 

I  am  asked,  on  the  authority  of  certain  cases,  to  deal  with  the  ques- 
tion as  if  there  had  been  a  separate  single  trust  for  one  person,  but  I 
think  the  cases  referred  to  have  nothing  whatever  to  do  with  the  pres- 
ent. In  Kearsley  v.  Woodcock  and  Younghusband  v.  Gisbome  there 
was  a  trust  for  the  benefit  of  the  persons  entitled,  and  that  being  so, 
there  was  an  interest  which  passed  to  the  assignees.  The  present  case 
seems  to  me  entirely  distinct.  Here  there  is  a  gift  after  the  death  or 
the  second  marriage  of  the  widow,  in  these  words,  "  to  applj-  such  rents, 
dividends,  interest,  and  annual  proceeds  in  and  towards  the  mainte- 
nance, education  and  advancement  of  my  children  in  such  manner  as 
they  shall  deem  most  expedient,  until  the  youngest  of  my  said  chil- 
dren attains  the  age  of  21  years,"  and  then  there  is  a  trust  for  division, 
when  that  time  comes,  among  those  who  are  living  at  that  time.  It 
seems  to  me  there  is  a  trust  there  under  which  the  trustees  maj',  if 
they  like,  exclude  one  person  altogether;  and  they  certainlj'  have 
power,  if  they  please,  to  applj'  unequal  portions  of  the  income  for  the 
maintenance  of  the  children  as  thej'  may  deem  necessary'  or  desirable. 
There  is  a  trust  to  do  this  in  such  manner  as  they  shall  deem  most 
expedient,  and  "  most  expedient"  means  most  for  the  benefit  of  the 
children  for  whose  benefit  the  income  is  to  be  applied.  In  mj'  opinion 
it  is  necessary  to  apply  the  rents  for  these  children's  benefit,  and  if  the 
trustees  think  it  expedient  to  apply  more  for  a  daughter  than  a  son,  or 
more  for  an  elder  child  than  for  a  younger  child,  it  is  in  their  discretion 
to  do  so,  and  in  such  manner  as  is  most  expedient. 

There  are  some  observations  of  Vice-Chancellor  Shadwell  in  the  case 
of  Godden  v.  Crowhurst,  10  Sim.  642, 656,  which  seem  to  me  to  apply. 
He  says  :  "  Then  the  property  is  given  for  '  the  maintenance  and  sup- 
port of  my  said  son,  and  any  wife  and  child  or  children '  (which  is  the 
event  that  has  happened)  '  he  may  have,  and  for  the  education  of  such 
issue  or  any  of  them,  as  they,  mj'  said  trustees  for  the  time  being, 
shall,  in  their  discretion,  think  fit'  Now  there  is  nothing,  in  point  of 
law,  to  invalidate  such  a  gift,  that  I  am  aware  of.  It  does  not  follow 
that  anything  was,  of  necessity,  to  be  paid ;  but  the  property  was  to  be 
applied  ;  and  there  might  have  been  a  maintenance  of  the  son,  and  of 
the  wife  and  of  the  children,  without  their  receiving  any  monej-  at  all. 
For  instance,  the  trustees  might  take  a  house  for  their  lodging,  and 
they  might  give  directions,  to  tradesmen,  to  supply  the  son  and  the 
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wife  and  the  children  with  all  that  was  necessary  for  maintenance; 
and,  therefore,  my  opinion  is  that  I  am  not  at  liberty  to  take  this  as  a 
mere  gift  for  the  benefit  of  the  son,  simply ;  but  it  is  a  gift  for  his 
benefit  in  the  shape  of  maintenance  and  support  of  himself  jointly  with 
his  wife  and  children,  and,  if  that  is  the  true  construction  of  the  gift 
in  question,  the  result  is  that  the  assignees  are  not  entitled  to  anj-- 
thing ;  but  the  consequence  is  that,  if  the  trust  was  a  perfect  trust  for 
accumulation,  for  the  second  period,  the  whole  of  the  accumulated  fund 
will,  at  the  end  of  that  period,  be  applicable  for  the  maintenance  and 
support  of  the  son,  the  wife  and  the  children  collectively,  and  the  as- 
signees have  no  interest  at  all." 

Under  these  circumstances  I  am  of  opinion  that  the  assign  is  not  en- 
titled to  call  upon  the  trustees  to  hand  over  to  him  the  one-fourth  share 
of  the  income.  It  is  said  that  it  has  been  appropriated  to  the  share  of 
the  son.  I  do  not  so  understand  from  the  evidence.  There  is  no  dis- 
pute about  the  application  of  three-fourths  of  the  income.  That  has 
been  applied  for  the  benefit  of  the  persons  as  to  whose  interest  there 
is  no  dispute,  who  have  not  assigned,  but  inasmuch  as  a  question  has 
been  raised  as  to  anything  that  maj'  be  coming  to  the  son,  who  has 
assigned,  that  money  has  been  verj'  properly  and  wisely  kept  in  hand 
until  that  dispute  has  been  settled. 

Under  these  circumstances  it  seems  to  me  that  there  is  a  good  and 
valid  trust  to  apply  such  part  of  the  income  as  the  trustees  may  think 
fit  for  the  maintenance,  education,  and  advancement  of  the  children 
(including  the  son  in  question,  if  they  think  it  expedient).  Then  I 
think  this  further  follows  —  if  they  in  the  exercise  of  that  discretion 
appropriate  a  part  of  it  to  him  for  his  benefit,  and  propose  to  apply  it 
for  his 'benefit  by  handing  it  over  to  him,  I  think  that  would  be  an  in- 
terest which  would  pass  bj-  the  assignment,  but  if,  instead  of  doing 
that,  thej-  think  fit  to  apply  it  in  some  other  way  for  his  benefit,  then  in 
mj'  opinion  the  assignee  does  not  take  the  benefit  of  that  provision  by 
way  of  maintenance,  or  whatever  it  is,  at  all. 

The  order  as  drawn  up  declared  that  no  child  of  the  testator  is  en- 
titled, prior  to  the  time  when  the  youngest  of  his  children  attains  the 
age  of  twentj'-one  j'ears,  to  payment  of,  or  has  a  transmissible  interest 
in,  one-fourth  share  or  an3'  part  of  the  income  of  the  residuarj-  estate  of 
the  said  A.  Coleman,  or  the  proceeds  thereof,  and  that  the  plaintiff  has 
no  claim,  present  or  future,  prior  to  that  event,  against  the  trustees  of 
the  will  of  the  said  A.  Coleman  for  income,  and  that  the  trustees  are 
entitled  to  employ  the  income  for  the  benefit  and  maintenance  of  the 
children,  including  the  said  J.  S.  Coleman,  at  their  absolute  discretion. 

Henry  appealed  from  this  decision.  The  appeal  was  heard  on  the 
10th  of  August,  1888. 

JEveritt,  Q.  C,  and  Clayton,  for  the  appellant :  We  say  that  each 
child  takes  a  vested  interest  in  one-fourth  of  the  income,  and  whatever 
comes  in  the  way  of  property-  to  an  adult  who  is  sui  juris  can  be  as- 
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signed.  In  Rippon  v.  Norton,  2  Beav.  63,  under  a  very  similar  trust 
to  the  present,  the  assignee  in  insolvency  of  one  of  the  beneficiaries 
was  held  entitled  to  an  aliquot  share. 

[Cotton,  L.  J.     That  case  does  not  help  us,  for  no  reasons  are  given, 

Fky,  L.  J.     I  do  not  see  raj'  way  to  supporting  the  decision.] 

In  Zord  v.  Bunn,  2  Y.  &  C.  (Ch.)  98,  it  was  held  that  the  trustees 
had  a  discretion,  and  they  had  a  power  of  excluding  any  of  the  objects 
of  the  trust,  but  that  so  far  as  the  insolvent  took  anything  it  would  go 
to  his  assignee. 

[The  Cocet  here  intimated  a  doubt  whether  more  was  meant  than 
that  whatever  interest  the  insolvent  had  if  the  trustees  did  not  exercise 
anj'  discretion  would  go  to  the  assignee.] 

In  Godden  v.  Orowhurst,  10  Sim.  642,  the  power  was  not  exclusive, 
but  the  provision  was  for  a  man  and  his  wife  and  children,  who  were 
aU  living  together,  and  it  was  held  that  the  man's  assignee  in  bank- 
ruptcy was  not  entitled  to  anything,  but  this  was  on  the  ground  that 
the  provision  was  not  severable.  In  Twopeny  v.  Peyton,  Ibid.  487, 
the  trustees  had  power  not  to  give  the  bankrupt  anything,  and  on  that 
ground  his  assignees  could  not  take.  In  Younghusband  v.  Gisborne, 
1  Coll.  400,  a  trust  of  income  for  the  support,  clothing,  and  mainte- 
nance of  an  adult  was  held  to  be  a  trust  for  his  benefit,  and  to  entitle 
his  assignee  in  bankruptcy  to  the  income.  In  this  case  Godden  v. 
Orowhurst  and  Twopeny  v.  Peyton  were  disapproved  of.  There  can- 
not be  an  inalienable  provision  for  an  adult  sui  juris. 

[Fry,  L.  J.  Suppose  a  person  elected  as  an  inmate  to  an  almshouse 
with  an  allowance  of  provisions.] 

That  is  not  property  coming  under  a  deed  or  will.  In  Green  v. 
Spicer,  1  Russ.  &  Mj'.  395,  where  there  was  no  power  to  applj'  other- 
wise than  for  the  benefit  of  one  person,  the  manner  only  being  left  dis- 
cretionary, the  income  was  held  to  pass  to  the  assignee  in  insolvency. 
In  Hayes's  Conveyancing,  5th  ed.  vol.  1.  p.  506,  it  is  stated  that  some 
conveyancers  had  thought  that  there  could  be  an  inalienable  trust  for 
the  personal  maintenance  of  a  person  sui  juris,  but  the  cases  to  which 
he  refers  show  that  there  must  be  a  power  to  give  the  property  to  some 
one  else  or  it  will  pass  to  an  assignee.  The  policy  of  the  law  is  against 
inalienable  trusts.  To  allow  maintenance  to  be  inalienable  would  be 
against  the  policy  of  the  law  :  Tudor's  Leading  Cases  on  Real  Property-, 
3d  ed.  p.  978. 

Decimus  Sturges,  for  the  infant  children :  The  order  does  not  seem 
to  be  happily  worded,  for  a  transmissible  interest  there  certainly  is, 
though  onlj'  a  contingent  one.  The  case  I  make  is  this,  that  the  as- 
signor has  no  present  property  under  the  will,  his  interest  in  the  capital 
is  contingeijt,  and  until  the  j'onngest  child  attains  twenty-one  the  in- 
come is  held  by  the  trustees  upon  trust  to  applj'  it  for  the  benefit  of 
the  children  as  they  think  fit,  so  that  no  child  is  entitled  to  anything 
but  what  the  trustees  choose  to  give  him.  This  is  not  like  the  cases 
where  there  was  a  vested  gift  with  a  discretionary  power  to  take  it 
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away,  still  less  is  it  like  cases  where  there  was  a  gift  with  a  discretion 
as  to  the  mode  of  its  application. 

[Fry,  L.  J.  An  assignment  for  value  of  whatever  A.  B.  may  take 
under  the  will  of  C.  D.,  who  is  still  living,  passes  whatever  A.  B.  ulti- 
mately takes  under  the  will  of  C.  D.  "Why  may  not  this  assignment 
pass  whatever  J.  S.  Coleman  may  take  under  the  exercise  of  the  dis- 
cretion of  the  trustees?] 

I  do  not  dispute  that  if  the  trustees  pay  him  anything  it  would  pass 
by  the  assignment,  and  that  the  payment  therefore  would  be  made  to 
the  wrong  person,  but  I  contend  that  the  trustees  might  apply  it  for 
his  benefit  in  other  ways  without  being  interfered  with,  e.  g.  in  paying 
his  bills.  The  case,  I  submit,  is  covered  by  authority- :  Oodden  v. 
Crowhurst;  Wallace  v.  Anderson,  16  Beav.  533.  The  cases  cited 
against  me  do  not  affect  my  position.  Lord  v.  Bvnn  only  decides 
that  the  assignee  takes  whatever  the  trustees  determine  to  give  to  the 
assignor. 

[Frt,  L.  J.     Should  j'ou  be  satisfied  with  the  following  declarations  : 

1.  That  no  child  is  entitled  prior  to  the  attainment  of  twenty-one  by 
the  3-oungest  of  the  testator's  children  to  the  payment  of  anj-  part  of 
the  income  of  the  residuary  estate. 

2.  Tliat  the  trustees  are  entitled  to  applj'  the  said  income  for  the 
maintenance,  education,  or  advancement  of  the  children,  including 
J.  S.  Coleman,  in  their  absolute  discretion. 

3.  That  the  plaintiff  is  entitled  to  no  interest  in  the  said  income  ex- 
cept such  moneys  or  property,  if  any,  as  maj-  be  paid  or  delivered,  or 
appropriated  for  payment  or  delivery  by  the  trustees  to  the  said  J.  S. 
Coleman.] 

I  should  be  satisfied  with  those  declarations. 

Page,  for  the  trustees :  We  wish  it  to  be  decided  whether  we  can 
send  out  goods  to  J.  S.  Coleman,  and  I  submit  that  we  maj'.  Where 
a  gift  of  income  is  for  the  benefit  of  the  whole  class  with  a  discretion 
how  it  is  to  be  applied,  it  has  never  been  held  that  members  of  the 
class  take  a  vested  interest. 

[Fry,  L.  J.  A  man  maj-  assign  what  he  has  not  got,  and  the  assign- 
ment becomes  effectual  if  he  gets  it.  If  you  send  out  goods  to  J.  S. 
Coleman,  whj-  should  not  his  assignee  take  them?] 

No  case  goes  so  far  as  to  make  an  assignment  operate  on  what  trus- 
tees may  in  their  discretion  allot  to  one  of  the  objects  of  the  trust : 
In  re  Clarke,  36  Cli.  D.  348  ;  Official  Receiver  v.  Tailhy,  18  Q.  B.  D. 
25  ;  18  App.  Cas.  523.  The  interest  of  J.  S.  Coleman  in  the  capital 
is  contingent :  Hilliard  v.  Fulford,  42  L.  J.  (Ch.)  624 ;  and  In  re 
Parker,  16  Ch.  D.  44,  is  against  vesting  by  reason  of  such  a  trust  for 
maintenance  as  this. 

Clayton,  in  reply.  In  In  re  Parker  the  trust  was  to  applj'  the  in- 
come or  such  part  thereof  as  the  trustees  should  think  fit  —  here  the 
trust  is  to  apply  the  whole  income. 

CoTTOK,  L.  J.    This  is  an  appeal  from  an  order  of  Mr.  Justice  North, 
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and  we  tliink  that  some  alteration  in  its  term3  is  requisite.  The  con- 
tention of  the  appellant  was  that  each  of  the  four  children  took  a  vested 
interest  in  one-fourth  of  the  income  till, the  youngest  child  attained 
twenty-one.  I  am  of  opinion  that  no  child  has  a  right  to  anj'  share 
of  the  income.  The  trustees  have  a  discretion  to  apply  the  income  for 
the  maintenance  of  the  children  in  such  manner  as  they  think  fit.  This 
excludes  the  notion  of  the  children  being  entitled  to  aliquot  shares.  I 
will  assume,  though  I  do  not  decide,  that  the  trustees  have  no  power 
to  exclude  a  child,  but  I  am  clearly  of  opinion  that  under  this  power 
they  could  make  unequal  allowances  for  the  benefit  of  the  children,  and 
might  allow  only  half-a-crown  to  one  of  them.  This  is  not  a  void  at- 
tempt to  make  shares  given  to  children  inalienable,  so  as  to  exclude 
their  creditors,  it  is  a  power  to  the  trustees  to  give  to  each  child  what 
they  think  fit,  and  if  they  cannot  altogether  exclude  a  child  who  has 
become  bankrupt  or  assigned  his  interest,  they  can  allot  to  him  as 
little  as  they  think  desirable.  Then  does  the  assignment  include  every 
benefit  which  the  trustees  give  to  J.  S.  Coleman  out  of  the  income? 
I  think  not.  If  the  trustees  were  to  pay  an  hotel-keeper  to  give  him  a 
dinner  he  would  get  nothing  but  the  right  to  eat  a  dinner,  and  that  is 
not  property  which  could  pass  by  assignment  or  bankruptcy".  But  if 
they  pay  or  deliver  money  or  goods  to  him,  or  appropriate  money  or 
goods  to  be  paid  or  delivered  to  him,  the  money  or  goods  would  pass 
by  the  assignment.  I  think  that  the  declaration  proposed  by  Lord 
Justice  Fry  is  right,  and  I  am  of  opinion  that  the  trustees  will  not  be 
at  liberty  to  send  over  money  or  goods  to  J.  S.  Coleman. 

The  strongest  cases  referred  to  bj'  the  counsel  of  the  appellant  were 
Gheen  v.  Spicer  and  Younghusband  v.  Gisborne,  but  in  these  cases 
the  income  was  directed  to  be  applied  solely  for  the  benefit  of  the  in- 
solvent, which  made  it  his  property,  and  an  attempt  was  then  made  to 
prevent  its  being  dealt  with  as  his  property  if  he  became  bankrupt. 
Here  no  property  is  given  to  J.  S.  Coleman,  but  only  a  discretion  to 
the  trustees  to  apply  such  part  as  they  think  fit  of  the  income  for  his 
benefit.  This  case,  therefore,  does  not  come  within  the  principle  of 
those  cases,  and  I  think  that  the  declaration  proposed  by  the  Lord 
Justice  Fry  is  right. 

Fey  and  Lopes,  L.JJ.,  concurred.* 

1  Cf.  Be  Bullock,  60  L.  J.  Ch,  N.  S.  341  (1891). 
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FISHER  V.  TAYLOR. 

Sdpremk  Court  of  Pennstlvakia.     1829. 

[Reported  2  Ravile,  33.] 

Ejectment  in  the  Court  of  Common  Pleas  of  Mifflin  Countj',  removed 
to  this  court  by  writ  of  error. 

Matthew  Taylor,  by  his  last  will  and  testament,  dated  the  16th  of 
Jul3-,  1821,  directed  as  follows  :  — 

"  I  will  and  direct,  that  my  son,  John  Taj'lor,  pay  out  of  the  land 
devised  to  him  six  hundred  and  fift3'  dollars  ;  and  that  raj-  son,  Henry 
Taylor,  pay  out  of  the  land  devised  to  him,  thirteen  hundred  and  fifty 
dollars,  to,  and  for  the  following  use  and  purpose: — My  executors 
hereinafter  mentioned  shall,  within  one  j'ear  after  mj-  decease,  purchase 
a  tract  of  land,  at  the  price  of  two  thousand  dollars,  four  hundred  dol- 
lars to  be  paid  in  hand,  and  the  residue  to  be  paid  in  four  equal  annual 
payments ;  and,  the  tract  of  land  so  purchased,  shall  be  conve3-ed  to 
my  executors  in  trust  for  mj'  son.  Sample  Taylor,  the  said  Sample  to 
have  the  rents,  issues,  and  profits  thereof,  but  the  same  not  to  be  liable 
to  an}-  debts  contracted,  or  which  may  be  contracted  by  the  said 
Sample,  and  at  the  death  of  the  said  Sample,  the  tract  of  land  afore- 
said, to  vest  in  the  heirs  of  the  body  of  the  said  Sample,  in  fee ;  and  if 
the  said  Sample  shall  die  without  heirs  of  his  body,  then  the  tract  of 
land  aforesaid,  to  vest  in  mj-  right  heirs." 

The  testator  appointed  his  sons,  John  Taylor,  and  Henry  Taylor,  and 
his  nephew,  Samuel  W.  Taylor,  his  executors;  and,  letters  testamentary 
were  issued  to  them  on  the  20th  of  November,  1823.  The  executors, 
in  pursuance  of  the  said  will,  purchased,  in  the  year  1824,  of  John 
Graham  and  wife,  a  tract  of  land,  situate  in  Wayne  township,  Mifflin 
County,  containing  one  hundred  and  eighteen  acres,  with  a  house, 
barn,  and  orchard  thereon ;  for  which  a  deed  was  made  to  the  said 
executors,  their  heirs,  and  assigns,  in  trust,  for  Sample  Taylor,  to 
have  the  rents,  issues,  and  profits,  during  life,  but  not  subject  to  his 
debts ;  remainder  to  the  heirs  of  his  body,  in  fee ;  reversion  to  the 
heirs  of  Matthew  Taylor. 

The  plaintiff  in  error,  who  was  plaintifl'  below,  had  a  judgment  in 
the  Court  of  Common  Pleas  of  Mifflin  County  of  August  Term,  1825, 
on  which  a  Jieri  facias  was  issued,  and  levied,  by  his  directions,  on 
the  life  estate  of  the  defendant.  Sample  Taylor,  in  this  tract  of  land. 
By  virtue  of  a  venditioni  exponas,  to  November  Term,  1825,  the 
estate  thus  levied  upon,  was  sold  by  the  sherifl'  of  Mifflin  County  to  the 
plaintiff,  and  a  deed  for  the  same  was  duly  executed  and  acknowledged. 
The  plaintiff  thereupon  brought  an  ejectment  against  the  defendant,  to 
recover  the  estate  sold  and  conveyed  to  him.    In  this  action,  Henry 
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Taj-lor,  John  Taylor,  and  Samuel  W.  Taylor,  executors  of  Matthew 
Taylor,  deceased,  came  into  court,  and  prayed  to  be  admitted,  and 
were  admitted,  as  co-defendants. 

On  the  trial  of  the  cause,  the  Court  charged  the  jury  as  follows :  — 

BuRNSiDE,  President.  The  plaintiff's  counsel  contend,  that  Sample 
Taylor  had  a  life  estate  in  the  premises,  which  could  be  sold  and  con- 
veyed by  the  sheriff,  and  he  let  into  possession  to  take  the  rents  and 
profits  of  the  estate  during  the  life  of  Sample  Taylor,  and  insists, 
1.  That  a  judgment  is  a  lien  on  every  possible  interest  which  a  debtor 
has  in  land.  2.  That  a  lease  is  subject  to  a  judgment.  3.  That  a  trust 
estate  is  liable  for  debts,  and  that  this  devise  is  within  the  Statute  of 
Uses,  and  is  subject  to  all  the  incidents  of  anj' other  estate  for  life. 
4.  That  the  limitation  is  inconsistent  with  the  estate  granted,  and  that 
it  is  subject  to  the  debts  of  Sample  Taylor.  These  among  others  em- 
brace the  arguments  of  the  plaintiff;  and,  however  generally  correct 
his  propositions  are,  this  court  deny  their  application  to  the  case  before 
us.  Matthew  Taj'lor  had  a  right  to  devise  his  estate  to  whom,  and  in 
what  manner  he  pleased.  He  had  a  right  to  make  a  provision  for  his 
son,  and  such  a  provision  as  would  not  be  subject  to  the  claim  of  cred- 
itors ;  and,  in  the  opinion  of  the  court,  by  his  will  he  has  done  so.  The 
executors  take  the  estate  upon  the  special  trust,  to  let  Sample  have  the 
rents,  issues,  and  profits  for  his  life.  They  have  a  riglit  to  the  occupar 
tion  of  the  estate,  to  rent  it,  to  have  it  farmed  and  worked,  and  to  pay 
over  the  rents,  issues,  and  profits  to  Sample  —  the}'  may  permit  him  to 
use  it.  This  is  not  a  use  executed  by  the  Statute.  Trust  estates  have 
been  recognized  by  our  own  legislature ;  thej'  are  excepted  out  of  the 
Statute  respecting  joint  tenanc}'.  Trusts  are  often  created  for  the  best 
purposes  :  for  the  support  of  infants,  the  protection  of  females,  and  the 
maintenance  of  the  unfortunate.  This  court  deny  the  right  of  the  plain- 
tiff to  recover;  and,  they  instruct  you,  that  the  sheriffs  sale  did  not 
devest  the  executors  of  Matthew  Taylor  of  their  legal  right  to  use  and 
occupy  this  estate,  and  to  pa}'  over  the  rents,  issues,  and  profits,  to 
Sample  Taylor,  and  that  the  defendants  are  entitled  by  law  to  j'our 
verdict. 

The  jury  accordingly  found  for  the  defendants,  and  the  court  there- 
upon entered  judgment.  To  reverse  that  judgment,  the  plaintiff'  sued 
out  the  present  writ  of  error. 

The  errors  assigned  were  :  — 

"1.  The  Court  erred  in  charging  the  jurj',  that  the  estate  of  Sample 
Taylor,  was  not  executed  by  the  Statute  of  Uses. 

"2.  The  Court  erred  in  saj'ing,  that  it  was  not  subject  to  the  claim 
of  creditors. 

"  3.  The  Court  erred  in  charging,  that  the  executors  of  Matthew 
Taylor  had  a  riglit  to  the  occupation  of  the  estate,  to  rent  it,  to  have  it 
farmed  and  worked,  and  paj'  over  the  rents  and  profits  to  Sample 
Taylor. 

"  4.  The  Court  erred  in  saying,  that  the  executors  of  Matthew  Taj- 
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lor  had  the  legal  right  to  use  and  occupy  the  estate,  and  that  the 
sheriffs  sale  did  not  devest  them  of  it. 

"  5.    The  Court  erred  in  denying  the  right  of  the  plaintiff  to  recover." 

The  cause  was  argued  in  this  court  by  W.  M.  Hall  and  Blythe,  for 
the  plaintiff  in  error. 

Banks  and  Potter,  for  the  defendants  in  error. 

Smith,  J.  The  only  question  before  the  court  below  was,  and  it  is 
the  only  question  here,  whether  Sample  Taylor  had  such  an  interest  in 
the  land  mentioned  in  this  ejectment,  under  the  above-mentioned  will 
and  deed,  as  is  by  law  subject  to  the  lien  of  a  judgment,  and  sqeh  as 
may  be  sold  by  execution  against  him  for  the  payment  of  his  debts? 
There  never  has  been  a  question,  or  doubt,  as  to  the  intention  of  the 
testator.  He  manifestly  designed  to  secure  to  his  son,  Sample  Taylor, 
the  enjoyment  of  the  rents,  issues,  and  profits  of  the  land,  during  his 
life,  in  such  a  manner,  that  they  should  not  be  subject  to  be  sold  for 
the  paj'ment  of  his  debts ;  and,  he  constituted  his  executors  special 
trustees,  to  carrj-  that  intention  into  effect.  The  Court  of  Common 
Pleas  correctly  decided,  that  this  was  not  a  case  within  the  Statute  of 
Uses.  It  was  necessary-  that  the  executors  should  take  the  legal  estate 
for  the  purposes  of  the  trust,  in  order  to  give  effect  to  the  testator's 
intention ;  and,  thej'  were,  therefore,  properly  held  to  be  'entitled  to 
use  and  occupy  the  land,  to  let  it,  or  to  have  it  tilled  and  worked,  so  as 
to  enable  them  to  comply  with  the  disposition  of  the  testator,  in  regard 
to  the  application  of  the  rents,  issues,  and  profits  to  Sample  Taylor.  A 
different  construction  would  make  the  beneficial  interest,  which  the 
testator  intended  to  provide  for  his  son,  subject  to  be  sold  for  his 
debts,  when  he  expressly  declared,  that  it  should  not  be  so  subject, 
and  would  thus  set  up  a  new  will  in  place  of  that  which  it  affected  to 
interpret. 

The  intention  of  the  testator  ascertained,  the  only  question  is, 
whether  his  disposition  is  contrarj-  to  law.  A  man  may,  undoubtedlj', 
so  dispose  of  his  land  as  to  secure  to  the  object  of  his  bounty,  and  to 
him  exclusively,  the  annual  profits.  The  mode  in  which  he  accom- 
plishes such  a  purpose,  is  by  creating  a  trust  estate,  explicitly  desig- 
nating the  uses,  and  defining  the  powers  of  the  trustees.  All  this,  we 
think,  has  been  sufficiently  effected  in  the  case  under  consideration. 
Nor  is  such  a  provision  contrarj-  to  the  policy  of  the  law,  or  to  any  Act 
of  Assembly'.  Creditoi's  cannot  complain,  because  they  are  bound  to 
know  the  foundation  upon  which  they  extend  their  credit.  The  Act  of 
Assembly-,  cited  from  1  Smith's  Laws,  7,  does  not  applj-,  the  land  in 
question  not  being  the  land  of  Sample  Taylor,  the  defendant.  He  has 
no  life  estate  in  it,  nor  any  interest  which  is  subject  to  be  sold  for  the 
payment  of  his  debts.  The  benefit  he  derives  under  the  will  of  his 
father,  is  merely  the  right  of  receiving  from  the  trustees,  the  rents 
and  profits  of  the  premises,  which  they  hold  under  the  deed  from  John 
Graham  and  wife  ;  to  the  perception  of  those  rents  and  profits,  they  are 
in  the  first  place  entitled,  for  the  purpose  of  fulfilling  their  trust. 
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We  are  of  opinion,  that  the  judgment  of  the  Court  of  Common  Pleas, 
was  correct,  and  ought  to  be  affirmed. 
Tod,  J.,  dissented. 

Judgment  affirmed.^ 


TILLINGHAST   v.   BRADFORD. 

SuPKEME  Court  of  Rhode  Island.     1858. 

[Reported  5  M.  I.  205.] 

Demurrek  to  a  bill  in  equity,  filed  by  the  plaintiff  as  assignee,  under 
the  "  Poor  Debtor's  Act,"  of  Hezekiah  Sabin  the  j-ounger,  against  him, 
and  against  Nicholas  H.  Bradford,  trustee  under  the  will  of  Hezekiah 
Sabin,  Sen.,  of  certain  real  estate  situated  in  Westminster  Street  in 
Providence,  held  by  said  Bradford  in  trust  for  the  benefit  of  said  Heze- 
kiah the  younger. 

The  bill,  in  subs/tance,  set  forth  the  will  of  Hezekiah  Sabin,  Sen.,  of 
the  date  of  February  6, 1853,  and  his  subsequent  death  ;  and  it  appeared, 
that  in  and  by  said  will,  the  testator  devised  a  certain  undivided  share 
of  the  real  estate  in  question  to  Charles  F.  Tillinghast,  Esq.  —  whose 
successor  in  the  trust  Bradford  was  stated  to  be,  —  '■'■In  trust,  to  hold 
the  same,  for  the  said  trustee  to  receive  the  rents  and  profits  thereof, 
and  after  paying  therefrom  all  the  taxes,  repairs,  insurance,  and  other 
charges  thereon,  to  pay  to  mj'  said  son  Hezekiah  the  net  income  thereof 
during  his  natural  life,  for  his  own  use,  and  from  and  after  his  decease 
to  convey  the  said  portion  of  said  real  estate  according  to  the  provisions 
of  the  last  will  and  testament  of  the  said  Hezekiah  Sabin,  Jr.,  and  in 
default  of  such  will,  to  his  heirs  at  law ; "  and  that  after  creating  other 
trusts,  in  like  terms,  of  his  propert3%  real  and  personal,  to  be  adminis- 
tered by  the  same  trustee  for  the  benefit  of  his  children,  male  and 
female,  including  said  Hezekiah,  Jr.,  the  testator,  in  the  10th  clause 
of  his  will,  declared  as  follows :  "  Section  10th,  I  hereby  declare  it  to 
be  m^'  will,  that  the  paj-ment  of  the  rents,  income,  interest,  or  divi- 
dends, to  be  made  by  the  trustee  to  my  children  in  pursuance  of  the 
provisions  of  my  will,  shall  be  made  to  them  from  time  to  time,  as  the 
said  rents,  income,  interest,  or  dividends  accrue  or  may  be  received, 
and  not  in  the  way  of  anticipation,  nor  to  their  assigns,  and  that  such 
payments  shall  be  for  their  sole  and  separate  use."     The  bill  further 

1  "The  fact  that  the  conveyance  was  made  to  assume  the  form  of  a  trust,  and  for 
the  special  purpose  of  keeping  John's  creditors  at  bay,  makes  nothing  against  its  valid- 
ity, so  far  as  the  latter  are  concerned,  for  neither  policy  nor  equity  prohibits  a  parent 
to  make  such  provision  for  the  maintenance  and  comfort  of  an  insolvent  child.  6ft  the 
contrary,  these  trusts  are  favored  and  sustained  by  the  law,  as  suggested  by  the  best 
feelings  of  our  nature,  and  doing  harm  to  no  one." — Per  Bell,  J.,  in  Eyrick  7. 
Heirkk,  13  Pa.  488  (1850).  , 
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set  forth,  that  whilst  said  Hezekiah  Sabin,  Jr.,  was  entitled  as  aforesaid 
under  the  will  of  his  father  —  being  in  danger  of  being  committed  to 
jail  in  a  certain  execution  for  rent,  then  out  against  him  —  he  cited  his 
creditors  to  appear  to  show  cause  why  he  should  not  take  the  poor 
debtor  s  oath ;  and,  as  the  condition  upon  which  he  was  entitled  to  be 
admitted  to  take  the  same,  on  the  24th  day  of  November,  1856,  execu- 
ted to  the  plaintiff  in  fee  an  assignment  of  "  all  mj'  (his)  estate,  both 
real  and  personal,  not  exempt  from  attachment  by  law ;  to  have  and  to 
hold  the  same  in  trust  for  the  benefit  of  all  my  creditors  in  proportion 
to  their  respective  demands." 

The  bill  prayed,  that  Bradford  might  be  decreed  to  pay  the  rents  and 
profits  of  the  trust  property,  as  the  same  might  accrue,  to  the  plaintiff, 
for  the  benefit  of  the  creditors  of  Hezekiah  Sabin  the  younger,  and  that 
the  plaintiff  might  be  decreed  to  be  entitled  to  receive  the  same  for 
such  purpose  ;  that  Bradford  might  be  enjoined  from  paying  over  such 
rents  and  profits  to  Hezekiah  Sabin  the  younger,  or  to  others,  and  for 
further  relief. 

Currey,  in  support  of  the  demurrer. 

TiUinghast  and  Sradley,  for  the  plaintiff. 

Ames,  C.  J.  The  demurrer  to  this  bill  is  attempted  to  be  supported, 
substantiallj',  upon  two  grounds  :  First,  that  Hezekiah  Sabin,  Jr. ,  had 
not  such  an  equitable  interest,  under  his  father's  will,  in  the  trust 
propert}'  in  question,  that  he  could  aliene  the  same  to  the  plaintiff  in 
trust  for  his  creditors ;  and,  second,  that  in  legal  intendment  he  did 
not,  by  the  assignment  executed  by  him  under  the  Poor  Debtor's  Act, 
aliene  the  same  to  the  plaintiff,  upon  such  trust. 

The  nature  of  the  debtor's  interest  in  the  trust  property,  under  his 
father's  will,  was  an  equitable  estate  for  life,  with  a  power  of  disposing 
of  the  remainder  in  fee  hy  will ;  in  default  of  such  disposition,  such 
remainder  to  be  conveyed  to  his  heirs  at  law  ;  there  being  also  a  clause 
in  the  will  against  anticipation  and  alienation  of  the  rents  and  profits 
during  the  debtor's  life.  It  is  quite  clear,  that  it  was  the  intention  of 
the  testator  to  make  an  alimentary  provision  for  his  son  during  life, 
which  should  give  him  all  the  advantages  of  an  estate  in  fee,  without 
the  legal  incidents  of  such  an  estate,  — alienability,  unless  by  will,  and 
subjectiveness  to  the  payment  of  the  son's  debts.  Such  restraints, 
however,  are  so  opposed  to  the  nature  of  property, — and,  so  far  as 
subjectiveness  to  debts  is  concerned,  to  the  honest  policy  of  the  law,  — 
as  to  be  totally  void,  unless,  indeed,  which  is  not  the  case  here,  in  the 
event  of  its  being  attempted  to  be  aliened,  or  seized  for  debts,  it  is 
given  over  by  the  testator  to  some  one  else.  This  has  been  the  settled 
doctrine  of  a  court  of  chancer}-,  at  least  since  Brandon  v.  Robinson, 
18  Ves.  429  ;  and  in  application  to  such  a  case  as  this,  is  so  honest 
and  just,  that  we  would  not  change  it  if  we  could.  Certainly,  no  man 
should  have  an  estate  to  live  on,  but  not  an  estate  to  pay  his  debts 
with.  Certainly,  property  available  for  the  purposes  of  pleasure  or 
profit,  should  be  also  amenable  to  the  demands  of  justice. 
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The  other  ground  of  demurrer  taken,  is  equally  without  support. 
The  difference  between  the  prescribed  terms  of  the  assignment  of  an 
insolvent  and  a  poor  debtor,  remarked  upon  by  tlie  counsel  for  the 
respondent,  is  verbal  merely  :  the  words  "  all  my  estate,  both  real  and 
personal,  not  exempt  from  attachment  by  law,"  prescribed  for  the  latter 
as  descriptive  of  the  subject  of  convej-ance,  being  quite  ample  enough 
to  include  every  equitable  as  well  as  legal  interest  in  the  real  or  personal 
property  of  the  assigning  debtor.  The  property  excepted  from  the 
assignment  by  the  words  "  exempt  from  attachment,"  is  clearly  that 
expressly  exempted  from  attachment  by  our  Statute  relating  to  that 
subject.  It  can  hardly  be  supposed  that  the  General  Assembly-  intended 
that  a  man  should  be  admitted  to  the  poor  debtor's  oath,  whilst  rolling 
in  the  wealth  of  a  trust  estate,  applicable,  bj'  law  to  the  payment  of  his 
debts. 

It  has  been  suggested,  that  if  the  points  taken  on  demurrer  be  decided 
against  the  respondents,  they  will  decline  to  answer  over,  and  will  sub- 
mit to  the  decree  asked ;  and  we  are  requested,  under  such  eircuip- 
stances,  by  the  respondent,  Bradford,  to  allow  him  his  costs  and 
necessary  expenses  of  defence  out  of  the  trust  fund.  As  this  is  the 
first  time  that  this  question  has  come  before  the  court,  and  the  trustee 
has  taken  the  speediest  mode  of  bringing  the  question  of  his  duty, 
under  the  circumstances,  to  a  decision,  we  think  it  but  reasonable,  that 
submitting  now  to  the  decree  asked  bj'  the  plaintiff,  he  should  be'made 
whole  out  of  the  trust  fund  for  his  costs,  and  for  necessary  expenses  in 
endeavoring  to  keep  it  applied  according  to  the  will  of  his  testator. 

Demurrer  overruled. 


NICHOLS  V.   EATON. 

Supreme  Court  of  the  United  States.     1875. 

[Reported  91  U.  S.  716.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Rhode  Island. 

The  controversy  in  this  case  arises  on  the  construction  and  legal 
effect  of  certain  clauses  in  the  will  of  Mrs.  Sarah  B.  Eaton.  At  the 
time  of  her  death,  and  at  the  date  of  her  will,  she  had  three  sons  and 
a  daughter ;  being  herself  a  widow,  and  possessed  of  large  means  of 
her  own.  By  her  will,  she  devised  her  estate,  real  and  pei-sonal,  to 
three  trustees,  upon  trusts  to  pay  the  rents,  profits,  dividends,  interest, 
and  income  of  the  trust-property  to  her  four  children  equally,  for  and 
during  their  natural  lives,  and,  after  their  decease,  in  trust  for  such 
of  their  children  as  shall  attain  the  age  of  twenty-one,  or  shall  die 
under  that  age  having  lawful  issue  living ;  subject  to  the  condition,  that 
if  any  of  her  children  should  die  without  leaving  any  child  who  should 
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survive  the  testatrix  and  attain  the  age  of  twenfy-one  years,  or  die 
under  that  age  leaving  lawful  issue  living  at  his  or  her  decease,  then, 
as  to  the  share  or  respective  shares,  as  well  original  as  accruing,  of 
such  chilil'or  children  respectivel3-,  upon  the  trusts  declared  in  said  will 
concerning  the  other  share  or  respective  shares.  The  will  also  con- 
tained a  provision,  that  if  her  said  sons  respectively  should  alienate  or 
dispose  of  the  income  to  which  they  were  entitled  under  the  trusts  of 
the  will,  or  if,  by  reason  of  bankruptcy  or  insolvenc}',  or  an}'  other 
means  whatsoever,  said  income  could  no  longer  be  personally  enjo^-ed 
by  them  respectively,  but  the  same  would  become  vested  in  or  payable 
to  some  other  person,  then  the  trust  expressed  in  said  will  concerning 
so  much  thereof  as  would  so  vest  should  immediately  cease  and  de- 
termine. In  that  case,  during  the  residue  of  the  life  of  such  son,  tliat 
part  of  the  income  of  the  trust-fund  was  to  be  paid  to  the  wife  and 
children,  or  wife  or  child,  as  the  case  might  be,  of  such  son ;  and,  in 
default  of  anj'  objects  of  the  last-mentioned  trust,  the  income  was  to 
accumulate  in  augmentation  of  the  principal  fund. 

There  is  another  proviso,  which,  as  it  is  the  main  ground  of  the 
present  litigation,  is  here  given  verbatim,  as  follows  :  — 

"  Provided  also,  that  in  case  at  anj'  future  period  circumstances 
should  exist,  which,  in  the  opinion  of  mj'  said  trustees,  shall  justify 
or  render  expedient  the  placing  at  the  disposal  of  mj-  said  children 
respectivelj-  anj'  portion  of  mj'  said  real  and  personal  estate,  then  it 
shall  be  lawful  for  my  said  trustees,  in  their  discretion,  but  without  its 
being  in  any  manner  obligator}-  upon  them,  to  transfer  absolutely  to 
my  said  children  respectivel}-,  for  his  or  her  own  proper  use  and  benefit, 
any  portion  not  exceeding  one-half  of  the  trust-fund  from  whence  his 
or  her  share  of  the  income  under  the  preceding  trusts  shall  arise ;  and, 
immediately  upon  such  ti'ansfer  being  made,  the  trusts  hereinbefore 
declared  concerning  so  much  of  the  trust-fund  as  shall  be  so  transferred 
shall  absolutely  cease  and  determine ;  and  in  case  after  the  cessation 
of  said  income  as  to  my  said  sons  respectively,  otherwise  than  by  death, 
as  hereinbefore  provided  for,  it  shall  be  lawful  for  my  said  trustees,  in 
their  discretion,  but- without  its  being  obligatory  upon  them,  to  pay  to 
or  apply  for  the  use  of  my  said  sons  respectively,  or  for  the  use  of  such 
of  my  said  sons  and  his  wife  and  family,  so  much  and  such  part  of  the 
income  to  which  my  said  sons  respectively  would  have  been  entitled 
under  the  preceding  trusts  in  case  the  forfeiture  hereinbefore  provided 
for  had  not  happened." 

The  daughter  died  soon  after  the  mother,  without  issue,  and  unmar- 
ried. Amasa  M.  Eaton,  one  of  the  sons  of  the  testatrix,  failed  in 
business,  and  made  a  general  assignment  of  all  his  property  to  Charles 
A.  Nichols  for  the  benefit  of  his  creditors,  in  March,  1867 ;  and  in  De- 
cember, 1868,  was,  on  his  own  petition,  defflared  a  bankrupt,  and  said 
Nichols  was  duly  appointed  his  assignee  in  bankruptcy.  Said  Amasa 
was  then,  and  during  the  pendency  of  this  suit,  unmarried,  and  without 
children.    He,  William  M.  Bailey,  and  George  B.  Euggles  (a  son  of 
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testatrix  by  a  former  husband),  were  the  executors  and  trustees  of 
the  will. 

It  will  be  seen  at  once,  that  whether  regard  be  had  to  the  assignment 
before  bankrnptcj',  or  to  the  effect  of  the  adjudication  of  bankruptcj', 
and  the  appointment  of  Nichols  as  assignee  in  that  proceeding,  one  of 
the  conditions  had  occurred  on  which  the  will  of  Mrs.  Eaton  had  de- 
clared that  the  devise  of  a  part  of  the  income  of  the  trust  estates  to 
Amasa  M.  Eaton  should  cease  and  determine ;  and,  as  he  had  no  wife 
or  children  in  whom  it  could  vest,  it  became,  by  the  alternative  pro- 
vision of  the  will,  a  fund  to  accumulate  until  his  death,  or  until  he 
should  have  a  wife  or  child  who  could  take  under  the  trust. 

But  Nichols,  the  assignee,  construing  the  whole  of  the  will  together, 
and  especially  the  proviso  above  given  verbatim,  to  disclose  a  purpose, 
under  cover  of  a  discretionary  power,  to  secure  to  her  son  the  right  to 
receive  to  his  own  use  the  share  of  the  income  to  which  he  was  entitled 
before  the  bankruptcy,  in  the  same  manner  afterwards  as  if  that  event 
had  not  occurred,  brought  this  bill  against  the  said  executors  and 
trustees  to  subject  that  income  to  administration  bj-  him  as  assignee  in 
bankruptcy  for  the  benefit  of  the  creditors. 

Upon  a  final  hearing  the  Circuit  Court  dismissed  the  bill,  and  Nichols 
appealed  to  this  court. 

Mr.  Horatio  Mogers  and  Mr.  O.  S.  Bradley,  for  the  appellant. 

Mr.  Abraham  Payne  and  Mr.  Samuel  Carrey,  for  the  appellees. 

Mr.  Justice  Millke,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  claim  of  the  assignee  is  founded  on  the  proposition,  ablj-  pre- 
sented here  by  counsel,  that  a  will  which  expresses  a  purpose  to  vest 
in  a  devisee  either  personal  property,  or  the  income  of  personal  or  real 
property,  and  secure  to  him  its  enjoyment  free  from  liabilitj-  for  his 
debts,  is  void  on  grounds  of  public  policj',  as  being  in  fraud  of  the 
rights  of  creditors ;  or  as  expressed  by  Lord  Eldon  in  Brandon  v. 
Mobinson,  18  Ves.  433,  "  If  property  is  given  to  a  man  for  his  life, 
the  donor  cannot  take  awaj-  the  incidents  of  a  life-estate." 

There  are  two  propositions  to  be  considered  as  arising  on  the  face  of 
this  will,  as  applicable  to  the  facts  stated :  1 .  Does  the  true  construc- 
tion of  the  will  bring  it  within  that  class  of  cases,  the  provisions  of 
which  on  this  point  are  void  under  the  principle  above  stated?  and  2. 
If  so,  is  that  principle  to  be  the  guide  of  a  court  of  the  United  States 
sitting  in  chaneerj'  ? 

Taking  for  our  guide  the  cases  decided  in  the  English  courts,  the  doc- 
trine of  the  case  of  Brandon  v.  Robinson  seems  to  be  pretty  well 
established.  It  is  eqnall3-  well  settled  that  a  devise  of  the  income  of 
propertj-,  to  cease  on  the  insolvenc}'  or  bankruptcj-  of  the  devisee,  is 
good,  and  that  the  limitation  is  valid.  Demmill  v.  Bedford,  3  Ves.  149  ; 
Brandon  v.  Robinson,  18  Id.  429  ;  Rochford  v.  Hackman,  9  Hare ; 
Lewin  on  Trusts,  80,  ch.  vii.,  sect.  2;  Tillinghast  v.  Bradford,  5 
R.  I.  205. 
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If  there  had  been  no  further  provision  in  regard  to  the  matter  in  this 
will  than  that  on  the  bankruptcy  or  insolvency-  of  the  devisee,  the  trust 
as  to  him  should  cease  and  determine ;  or  if  there  had  been  a  simple 
provision,  that,  in  such  event,  that  part  of  the  income  of  the  estate 
should  go  to  some  specified  person  other  than  the  bankrupt,  there 
would  be  no  difflcultj'  in  the  case.  But  the  first  trust  declared  after 
the  bankruptcj'  for  this  part  of  the  income  is  in  favor  of  the  wife,  child, 
or  children  of  such  bankrupt,  and  in  such  manner  as  said  trustees  in 
their  discretion  shall  think  proper.  If  the  bankrupt  devisee  had  a  wife 
or  child  living  to  take  under  this  branch  of  the  will,  there  does  not 
seem  to  be  anj-  doubt  that  there  would  be  nothing  left  which  could  go 
to  his  assignee  in  bankruptcj-.  The  cases  on  this  point  are  well  con- 
sidered in  Lewin  on  Trusts,  above  cited ;  and  the  doctrine  ma3'  be 
stated,  that  a  direction  that  the  trust  to  the  first  taker  shall  cease  on 
his  bankruptcy,  and  shall  then  go  to  his  wife  or  children,  is  valid,  and 
the  entire  interest  passes  to  them  ;  but  that  if  the  devise  be  to  Mm  and 
his  wife  or  children,  or  if  he  is  in  any  wa^'  to  receive  a  vested  interest, 
that  interest,  whatever  it  may  be,  may  be  separated  from  those  of  his 
wife  or  children,  and  be  paid  over  to  his  assignee.  Page,  v.  TFay, 
3  Beav.  20 ;  Perry  v.  Roberts,  1  Myl.  &  K.  4 ;  Rippon  v.  Norton, 
2  Beav.  63  ;  Zord  v.  Bunn,  2  You.  &  Coll.  Ch.  98.  Where,  however, 
the  devise  over  is  for  the  support  of  the  bankrupt  and  his  family,  in 
such  manner  as  the  trustees  maj-  think  proper,  the  weight  of  authority 
in  England  seems  to  be  against  the  proposition  that  anything  is  left  to 
which  the  assignee  can  assert  a  valid  claim.  2'wopeny  v.  Peyton,  10 
Sim.  487 ;    Godden  v.  Crowhurst,  Id.  642. 

In  the  case  before  us,  the  trustees  are  authorized,  in  the  event  of  the 
bankruptcy  of  one  of  the  sons  of  testatrix  without  wife  or  children 
(which  is  the  condition  of  the  trust  as  to  Amasa  M.  Eaton),  to  loan 
and  reinvest  that  portion  of  the  income  of  the  estate  in  augmentation 
of  the  principal  sum  or  capital  of  the  estate  until  his  decease,  or  until 
he  shall  have  wife  or  children  capable  of  receiving  the  trust  of  the  tes- 
tatrix forfeited  by  him. 

There  does  not  seem,  thus  far,  any  intention  to  secure  or  revest  in 
the  bankrupt  anj-  interest  in  the  devise  which  he  had  forfeited ;  and 
there  can  be  no  doubt,  that,  but  for  the  subsequent  clauses  of  the  will, 
there  would  be  nothing  in  which  the  assignee  could  claim  an  interest. 
But  there  are  the  provisions,  that  the  trustees  may,  at  their  discretion, 
transfer  at  any  time  to  either  of  the  devisees  the  half  or  any  less  pro- 
portion of  the  share  of  the  fund  itself  which  said  devisee  would  be  en- 
titled to  if  the  whole  fund  were  to  be  equally  distributed  ;  and  the  fur- 
ther provision,  that,  after  the  cesser  of  income  provided  for  in  case  of 
bankruptcy  or  other  cause,  it  shall  be  lawful,  but  not  obligatory  on  her 
said  trustees,  to  paj'  to  said  bankrupt  or  insolvent  son,  or  to  apply  for 
the  use  of  his  famil3',  such  and  so  much  of  said  income  as  said  son 
would  have  been  entitled  to  in  case  the  forfeiture  had  not  happened. 

It  is  strongly  argued  that  these  provisions  are  designed  to  evade  the 
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policj'  of  the  law  already  mentioned ;  that  the  discretion  vested  in  the 
trustees  is  equivalent  to  a  direction,  and  that  it  was  well  known  it  would 
be  exercised  in  favor  of  the  bankrupt. 

The  two  cases  of  Twopeny  v.  Peyton  and  Godden  v.  Crowhurst, 
above  cited  from  10  Sim.,  seem  to  be  in  conflict  with  this  doctrine ; 
while  the  cases  cited  in  appellant's  brief  go  no  farther  than  to  hold, 
that  when  there  is  a  right  to  support  or  maintenance  in  the  bankrupt, 
or  the  bankrupt  and  his  family,  a  right  which  he  could  enforce,  then 
such  interest,  if  it  can  be  ascertained,  goes  to  the  assignee. 

No  case  is  cited,  none  is  known  to  us,  which  goes  so  far  as  to  hold 
that  an  absolute  discretion  in  the  trustee —  a  discretion  which,  by  the 
express  language  of  the  will,  he  is  under  no  obligation  to  exercise  in 
favor  of  the  bankrupt  —  confers  such  an  interest  on  the  latter,  that  he 
or  his  assignee  in  bankruptcy  can  successfully  assert  it  in  a  court  of 
equity  or  anj-  other  court. 

As  a  proposition,  then,  unsupported  by  any  adjudged  case,  it  does 
not  commend  itself  to  our  judgment  on  principle.  Conceding  to  its 
fullest  extent  the  doctrine  of  the  English  courts,  their  decisions  are  all 
founded  on  the  proposition,  that  there  is  somewhere  in  the  instrument 
which  creates  tlie  trust  a  substantial  right,  a  right  which  the  appropriate 
court  would  enforce,  left  in  the  bankrupt  after  his  insolvencj-,  and  after 
the  cesser  of  the  original  and  more  absolute  interest  conferred  b\-  the 
earlier  clauses  of  the  will.  This  constitutes  the  dividing-line  in  the 
cases  which  are  apparently*  in  conflict.  Applj-ing  this  test  to  the  will 
before  us,  it  falls  short,  in  our  opinion,  of  conferring  anj*  such  right  on 
the  bankrupt.  Neither  of  the  clauses  of  the  provisos  contain  anything 
more  than  a  grant  to  the  trustees  of  the  purest  discretion  to  exercise 
their  power  in  favor  of  testatrix's  sons.  It  would  be  a  suflBcient  answer 
to  anj'  attempt  on  the  part  of  the  son  in  any  court  to  enforce  the  ex- 
ercise of  that  discretion  in  his  favor,  tliat  the  testatrix  has  in  express 
terms  said  that  such  exercise  of  this  discretion  is  not  "in  any  manner 
obligatorj-  upon  them,"-^  words  repeated  in  both  these  clauses.  To  com- 
pel them  to  paj'  any  of  this  income  to  a  son  after  bankruptcy,  or  to  his 
assignee,  is  to  make  a  will  for  the  testatrix  which  she  never  made  ;  and 
to  do  it  by  a  decree  of  a  court  is  to  substitute  the  discretion  of  the 
chancellor  for  the  discretion  of  the  trustees,  in  whom  alone  she  reposed 
it.  When  trustees  are  in  existence,  and  capable  of  acting,  a  court  of 
equity  will  not  interfere  to  control  them  in  the  exercise  of  a  discretion 
Vested  in  them  bj'  the  instrument  under  which  they  act.  Hill  on  Trus- 
tees, 486 ;  Lewin  on  Trusts,  538 ;  Boss  v.  Goodsall,  1  Younge  & 
Collier,  617 ;  Maddison  v.  Andrew,  1  Ves.  Sr.  60.  And  certainly 
the}'  would  not  do  so  in  violation  of  the  wishes  of  the  testator. 

But,  while  we  have  thus  attempted  to  show  that  Mrs.  Eaton's  will  is 
valid  in  all  its  parts  upon  the  extremest  doctrine  of  the  English  Chan- 
cery Court,  we  do  not  wish  to  have  it  understood  that  we  accept  the 
limitations  which  that  court  has  placed  upon  the  power  of  testamentary 
disposition  of  property  by  its  owner.    We  do  not  see,  as  implied  in  the 


SECT.  III.]  NICHOLS   V.   EATON.  197 

remark  of  Lord  Eldon,  that  the  power  of  alienation  is  a  necessary  in- 
cident to  a  life-estate  in  real  property-,  or  that  the  rents  and  profits  of 
real  property  and  the  interest  and  dividends  of  personal  property  ma)' 
not  be  enjoyed  by  an  individual  without  liability  for  his  debts  being 
attached  as  a  necessary  incident  to  such  enjoyment.  This  doctrine  is 
one  which  the  English  Chancery  Court  has  engrafted  upon  the  common 
law  for  the  benefit  of  creditors,  and  is  comparatively  of  modern  origin. 
We  concede  that  there  are  limitations  which  public  policy  or  general 
Statutes  impose  upon  all  dispositions  of  property,  such  as  those  de- 
signed to  prevent  perpetuities  and  accumulations  of  real  estate  in  cor- 
porations and  ecclesiastical  bodies.  We  also  admit  that  there  is  a  just 
and  sound  policy  peculiarly  appropriate  to  the  jurisdiction  of  courts  of 
equity  to  protect  creditors  against  frauds  upon  their  rights,  whether 
they  be  actual  or  constructive  frauds.  But  the  doctrine,  that  the  owner 
of  property-,  in  the  free  exercise  of  his  will  in  disposing  of  it,  cannot 
so  dispose  of  it,  but  that  the  object  of  his  bounty-,  who  parts  with 
nothing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors, 
though  that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  con- 
ferred by  the  testator's  affection  or  generosity-,  is  one  which  we  are  not 
prepared  to  announce  as  the  doctVine  of  tiiis  court. 

If  the  doctrine  is  to  be  sustained  at  all,  it  must  rest  exclusively  on 
the  rights  of  creditors.  Whatever  may  be  the  extent  of  those  riglits 
in  England,  the  policy  of  the  States  of  this  Union,  as  expressed  botli 
by  their  Statutes  and  the  decisions  of  their  courts,  has  not  been  carried 
so  far  in  that  direction. 

It  is  believed  that  every  State  in  the  Union  has  passed  Statutes  by 
which  a  part  of  the  property  of  the  debtor  is  exempt  from  seizure  on 
execution  or  other  process  of  the  courts  ;  in  short,  is  not  by  law  liable 
to  the  payment  of  his  debts.  This,  exemption  vanes  in  its  extent  and 
nature  in  the  different  States.  In  some  it  extends  only  to  the  merest 
implements  of  household  necessity ;  in  others  it  includes  the  library  of 
the  professional  man,  however  extensive,  and  the  tools  of  the  mechanic  ; 
and  m  many  it  embraces  the  homestead  in  which  the  family  resides. 
This  has  come  to  be  considered  in  this  country  as  a  wise,  as  it  certainly 
may  be  called  a  settled,  policy  in  all  the  States.  To  property  so  ex- 
empted the  creditor  has  no  right  to  look,  and  does  not  look,  as  a  means 
of  payment  when  his  debt  is  created ;  and  while  this  court  has  steadily 
held,  under  the  constitutional  provision  against  impairing  the  obliga- 
tions of  contracts  by  State  laws,  that  such  exemption  laws,  when  first 
enacted,  were  invalid  as  to  debts  then  in  existence,  it  has  always  held, 
that,  as  to  contracts  made  there'after,  the  exemptions  were  valid. 

This  distinction  is  well  founded  in  the  sound  and  unanswerable 
reason,  that  the  creditor  is  neither  defrauded  nor  injured  by  the  ap- 
plication of  the  law  to  his  case,  as  he  knows,  when  he  parts  with  the 
consideration  of  his  debt,  that  the  property  so  exempt  can  never  be 
made  liable  to  its  payment.  Nothing  is  withdrawn  from  this  liability 
which  was  ever  subject  to  it,  or  to  which  he  had  a  right  to  look  for  its 
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discharge  in  paj-ment.  The  analogy  of  this  principle  to  the  devise  of 
the  income  from  real  and  personal  property  for  life  seems  perfect.  In 
this  country,  all  wills  or  other  instruments  creating  such  trust-estates 
are  recorded  in  public  offices,  where  thej'  may  be  inspected  by  every 
one  ;  and  the  law  in  such  cases  imputes  notice  to  all  persons  concerned 
of  all  the  facts  which  they  might  know  by  the  inspection.  When, 
therefore,  it  appears  by  the  record  of  a  will  that  the  devisee  holds  this 
life-estate  or  income,  dividends,  or  rents  of  real  or  personal  property, 
payable  to  him  alone,  to  the  exclusion  of  the  alienee  or  creditor,  the 
latter  knows,  that,  in  creating  a  debt  with  such  person,  he  has  no  right 
to  look  to  that  income  as  a  means  of  discharging  it.  He  is  neither 
misled  nor  defrauded  when  the  object  of  the  testator  is  carried  out  by 
excluding  him  from  any  benefit  of  such  a  devise. 

Nor  do  we  see  any  reason,  in  the  recognized  nature  and  tenure  of 
property  and  its  transfer  by  will,  why  a  testator  who  gives,  who  gives 
without  any  pecuniary  return,  who  gets  nothing  of  property  value  from 
the  donee,  may  not  attach  to  that  gift  the  incident  of  continued  use,  of 
uninterrupted  benefit  of  the  gift,  during  the  life  of  the  donee.  Why  a 
parent,  or  one  who  loves  another,  and  wishes  to  use  his  own  property 
in  securing  the  object  of  his  affection,  as  far  as  property  can  do  it, 
from  the  ills  of  life,  the  vicissitudes  of  fortune,  and  even  his  own  im- 
providence, or  incapacity  for  self-protection,  should  not  be  permitted  to 
do  so,  is  not  readily  perceived. 

These  views  are  well  supported  by  adjudged  cases  in  the  State  courts 
of  the  highest  character. 

In  the  case  of  Fisher  v.  Taylor,  2  Eawle,  33,  a  testator  had  directed 
his  executors  to  purchase  a  tract  of  land,  and  take  the  title  in  their 
name  in  trust  for  his  son,  who  was  to  have  the  rents,  issues,  and  profits 
of  it  during  his  life,  free  from  liability  for  any  debts  then  or  thereafter 
contracted  by  him.  The  Supreme  Court  of  Pennsylvania  held  that  this 
life-estate  was  not  liable  to  execution  for  the  debts  of  the  son.  "  A 
man,"  says  the  court,  "  may  undoubtedly  dispose  of  his  land  so  as  to 
secure  to  the  object  of  his  bounty,  and  to  him  exclusivelj',  the  annual 
profits.  The  mode  in  which  he  accomplishes  such  a  purpose  is  by  cre- 
ating a  trust  estate,  explicitly  designating  the  uses  and  defining  the 
powers  of  the  trustees.  .  .  .  Nor  is  such  a  provision  contrary  to  the 
policy  of  the  law  or  to  any  Act  of  Assembly.  Creditors  cannot  com- 
plain, because  they  are  bound  to  know  the  foundation  on  which  they 
extend  their  credit." 

In  the  subsequent  case  of  Holdship  v.  Patterson,  7  Watts,  547, 
where  the  friends  of  a  man  made  contributions  by  a  written  agreement 
to  the  support  of  himself  and  famih',  the  court  held  that  the  instal- 
ments which  they  had  promised  to  pay  could  not  be  diverted  by  his 
creditors  to  the  payment  of  his  debts ;  and  Gibson,  C.  J.,  remarks, 
that  "  the  fruit  of  their  bounty-  could  not  have  been  turned  from  its 
object  by  the  defendant's  creditors,  had  it  been  applicable  by  the  terras 
of  the  trust  to  his  personal  maintenance  ;  for  a  benefactor  may  certainly 
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provide  for  the  maintenance  of  a  friend,  without  exposing  his  bounty 
to  the  debts  or  imprudence  of  the  beneficiary." 

In  the  same  court,  as  late  as  1864,  it  was  held  that  a  devise  to  a  son 
of  the  rents  and  profits  of  an  estate  during  his  natural  life,  without 
being  subject  to  his  debts  and  liabilities,  is  a  valid  trust ;  and,  the 
estate  being  vested  in  tiustees,  the  son  could  not  alienate.  Shank- 
land's  Appeal,  47  Penn.  St.  113. 

The  same  proposition  is  either  expressly  or  impliedly  asserted  by  that 
court  in  the  cases  of  Ashhurst  v.  Given,  5  W.  &  S.  323 ;  Brown  v. 
Williamson,  36  Penn.  St.  338 ;  Still  v.  Spear,  45  Id.  168. 

In  the  case  of  Z,eavitt  v.  £ierne,  21  Conn.,  Waite  J.,  in  delivering 
the  opinion  of  the  court,  saj's,  "  "We  think  it  in  the  power  of  a  parent 
to  place  property  in  the  hands  of  trustees  for  the  benefit  of  a  son 
and  his  wife  and  children,  with  full  power  in  them  to  manage  and  apply 
it  at  their  discretion,  without  anj-  power  in  the  son  to  interfere  in  that 
management,  or  in  the  disposition  of  it  until  it  has  actuallj'  been  paid 
over  to  him  by  the  trustees ; "  and  he  proceeds  to  argue  in  favor  of  the 
existence  of  this  power,  from  the  vicious  habits  or  intemperate  char- 
acter of  the  son,  and  the  right  of  the  father  to  provide  against  these 
misfortunes. 

In  the  case  of  NickeU  et  al.  v.  Handly  et  al.,  10  Gratt.  336,  the 
court  thus  expresses  its  view  on  the  general  question,  though  not,  per- 
haps, strictly  necessarj'  to  the  judgment  in  that  case  :  "  There  is  nothing 
in  the  nature  or  law  of  propertj'  which  would  prevent  the  testatrix, 
when  about  to  die,  from  appropriating  her  property  to  the  support  of 
her  poor  and  helpless  relatives,  according  to  the  different  conditions  and 
wants  of  such  relatives ;  nothing  to  prevent  her  from  charging  her 
property  with  the  expense  of  food,  raiment,  and  shelter  for  such  rela- 
tives. There  is  nothing  in  law  or  reason  which  should  prevent  her  from 
appointing  an  agent  or  trustee  to  administer  her  bounty." 

In  the  case  of  Pope's  Executors  v.  £Jlliott  <&  Co.,  8  Ben.  Monr.  56, 
the  testator  had  directed  his  executors  to  pay  for  the  support  of  Robert 
Pope  the  sum  of  $25  per  month.  Robert  Pope  having  been  in  the 
Rockj-  Mountains  until  the  sum  of  $225  of  these  monthly  payments 
had  accumulated  in  the  hands  of  the  executors,  his  creditors  filed  a  bill 
in  chancery,  accompanied  bj'  an  attachment,  to  subject  this  fund  to  the 
payment  of  their  debt. 

The  Court  of  Appeals  of  Kentucky  say  that  it  was  the  manifest 
intent  of  the  testator  to  secure  to  Robert  the  means  of  support  during 
his  life  to  the  extent  of  $25  per  month,  or  $300  per  year ;  and  that 
this  intent  cannot  be  thwarted,  either  by  Robert  himself  by  assignment 
or  alienation,  or  by  his  creditors  seizing  it  for  his  debts,  unless  the 
provision  is  contrary  to  law  or  public  policy.  After  an  examination 
of  the  Statutes  of  Kentucky  and  the  general  principles  of  equitj'  juris- 
prudence on  this  subject,  they  hold  that  neither  of  these  are  invaded 
by  the  provision  of  the  will. 
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,     The  last  case  we  shall  refer  to  specially  is  that  of  Campbell  v.  Foster, 
35  N.  Y.  Court  of  Appeals,  361. 

In  that  case  it  is  held,  after  elaborate  consideration,  that  the  interest 
of  a  beneficiary  in  a  trust-fund,  created  b}-  a  person  other  than  the 
debtor,  cannot  be  reached  by  a  creditor's  bill ;  and,  while  the  argument 
is  largely  based  upon  the  special  provision  of  the  Statute  regulating  the 
jurisdiction  of  the  court  in  that  class  of  cases,  the  result  is  placed  with 
equal  force  of  argument  on  the  general  doctrines  of  the  Court  of 
Chancery,  and  the  right  of  the  owner  of  property  to  give  it  such  direc- 
tion as  he  may  choose  without  its  being  subject  to  the  debts  of  those 
upon  whom  he  intends  to  confer  his  bounty. 

We  are  not  called  upon  in  this  connection  to  saj-  how  far  we  would 
feel  bound,  in  a  case  originating  in  a  State  where  the  doctrine  of  the 
English  courts  had  been  adopted  so  as  to  become  a  rule  of  propertj-,  if 
such  a  proposition  could  be  predicated  of  a  rule  like  this.  Nor  has  the 
time  which  the  pressure  of  business  in  this  court  authorizes  us  to 
devote  to  this  case  permitted  any  further  examination  into  the  de- 
cisions of  the  State  courts.  We  have  indicated  our  views  in  this 
matter  rather  to  forestall  the  inference,  that  we  recognize  the  doctrine 
relied  on  by  appellants,  and  not  much  controverted  by  opposing  counsel, 
than  because  we  have  felt  it  necessary  to  decide  it,  though  the  judg- 
ment of  the  court  may  rest  equally  well  on  either  of  the  propositions 
which  we  have  discussed.  We  think  the  decree  of  the  court  below  may 
be  satisfactorily  affirmed  on  both  of  them. 

Other  objections  have  been  urged  by  counsel ;  such  as  that  the  bank- 
rupt is  himself  one  of  the  trustees  of  the  will,  and  will  exercise  his 
discretion  favorably'  to  himself  But  there  are  two  other  trustees,  and 
it  requires  their  joint  action  to  confer  on  him  the  benefits  of  this  trust. 
It  is  said  that  one  of  them  is  mentally  incompetent  to  act ;  but  this  is 
not  established  by  the  testimony.  It  is  said  also  that,  since  his  bank- 
ruptc}',  the  defendant,  Amasa,  has  actually  received  $25,000  of  this 
fund ;  and  that  should  go  to  the  assignee,  as  it  shows  conclusivelj-  that 
the  objections  to  the  validity  of  the  will  were  well  founded. 

But  the  conclusive  answer  to  all  these  objections  is,  that,  by  the  will 
of  decedent,  —  a  will  which,  as  we  have  shown,  she  had  a  lawful  right 
to  make,  —  the  insolvency  of  her  son  terminated  all  his  legal  vested 
right  in  her  estate,  and  left  nothing  in  him  which  could  go  to  his  cred- 
itors, or  to  his  assignees  in  bankruptcy,  or  to  his  prior  assignee ;  and 
that  what  maj-  have  come  to  him  after  his  bankruptcy  through  the  vol- 
nutarj'  action  of  the  trustees,  under  the  terms  of  the  discretion  reposed 
in  them,  is  his  lawfully,  and  cannot  now  be  subjected  to  the  control  of 
bis  assignee. 

Decree  affirmed} 

^  "It  is  a  settled  rule  of  law,  that  the  heneficial  interest  of  the  cestui  que  trvjit, 
whatever  it  may  be,  is  liable  for  the  payment  of  his  debts,  It  cannot  be  so  fenced 
about  by  inhibitions  and  restrictions  as  to  secure  to  it  the  inconsistent  characteristics 
of  right  and  enjoyment  to  the  beneficiary  and  immunity  from  his  creditors.     A  condi- 
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OVERIHAN'S  APPEAL. 

Supreme  Court  of  Pennsylvania.     1879. 

[Eeported  88  Pa.  276.] 

May  8th,  1878.  Before  Agnew,  C.  J.,  Mercur,  Gordon,  Paxson, 
Woodward  and  Trunkey,  JJ.     Sharswood,  J.,  absent. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  County :  Of  January 
Term  1878,  No.  91.     Certified  from  the  Eastern  District. 

Appeal  of  Mary  B.  Overman  from  the  decree  of  the  court  dismissing 
her  exceptions  to  the  report  of  the  auditor  to  whom  was  referred  the 
accounts  of  the  surviving  executors  of  William  Richardson,  deceased. 

William  Richardson  died  in  1866,  leaving  a  will,  of  which  the 
following  are  the  material  clauses :  — 

Item  Ninth.  —  The  said  income  so  directed  to  be  paid  by  my  said 
executors  shall  be  paid  to  my  said  children  and  grandchild,  in  such  way 
and  manner  that  the  same  shall  be  free  from  the  control,  contracts, 
debts,  liabilities  or  engagements  of  either  or  any  of  my  said  children  or 
grandchild,  or  the  debts,  liabilities  or  engagements  of  either  of  the 
husbands  of  mj'  said  daughters. 

Item  Tenth.  — It  is  mj'  will,  and  I  do  hereby  direct,  that  my  execu- 
tors hereinafter  named^  and  the  trustees  of  an^'  portion  of  m}'  estate, 
shall  not  be  personalh'  liable  or  responsible  for  an}-  moneys  except 
such  as  shall  be  actuall}'  received  by  them  individuallj' ;  nor  shall  either 
of  them  be  responsible  or  liable  for  the  acts  of  their  co-executors  or 
co-trustees  to  which  they  do  not  consent,  but  each  of  them  liable  for 
their  own  individual  acts  and  deeds,  and  for  such  moneys  as  shall  come 
into  their  hands. 

The  eleventh  clause  of  the  will  authorized  the  executors  to  make  par- 
tition of  lands  in  Schuylkill  and  other  counties ;  to  purchase  the 
moieties  or  interests  of  co-tenants,  and  to  raise  the  means  of  purchase 
by  mortgage  or  otherwise  on  the  lands ;  and,  if  deemed  expedient 
in  their  opinion,  to  create  a  joint-stock  company  to  manage  the  lands  ; 
or,  "  in  any  way  or  manner  to  take  action  with  regard  to  them  "  which 
they  should  "  deem  to  be  manifestly  to  the  interest  of  the  estate." 

Of  the  five  appointed,  the  three  surviving  and  acting  executors,  being 
George  J.  Richardson,  a  son  of  the  testator,  and  one  of  the  annuitants 
under  the  will,  and  two  sons-in-law,  filed  several  accounts,  all  of  which 
were  referred  to  Charles  Gilpin,  Esq.,  as  auditor.     After  a  protracted 

tion  precedent  that  the  provision  shall  not  vest  until  his  debts  are  paid,  and  a  condition 
6uhs«qnent  that  it  shall  be  divested  and  forfeited  by  his  insolvency,  with  a  limitation 
over  to  another  person,  are  valid,  and  the  law  will  give  them  full  effect.  Beyond  this, 
protection  from  the  claims  of  creditors  is  not  allowed  to  go."  —  Per  Swayne,  J.,  in 
Nichols  V.  Levy,  5  Wall.  433,  ii\  (1866). 
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series  of  meetings,  the  auditor  found,  in  an  amended  report,  that  tlie 
executors  had  unlawfully*  loaned  to  the  firm  of  Lucas  &  Co.  the  sum  of 
$271,759.40,  which,  owing  to  the  insolvency  of  that  firm,  was  totally 
lost :  that  such  books  of  accounts  as  had  been  kept,  were  claimed  to 
have  been  lost  or  mislaid ;  that  further  diflflcultj'  was  offered  to  the 
investigation  by  the  prolonged  absence  of  George  J.  Richardson  in 
North  Carolina,  on  business  of  his  own  ;  "  that  after  Lucas  &  Co.  be- 
came embarrassed  and  loans  were  made  lo  them,  the  business  of  the 
estate  was  loosely  and  carelessly  managed  bj-  the  accountants.  Har- 
mon}' did  not  prevail  between  them  at  all  times.  Sometimes  two  acted 
for  the  three,  and  at  other  times  the  monej'  affairs  were  largely  under 
the  control  of  one  of  them,  George  J.  Richardson.  It  is  impossible  to 
say  how  far  the  monej-s  of  the  estate  were  mixed  with  his  own,  as  there 
were  no  regular  books  of  the  estate  or  his  own  to  enable  anj'  one  to 
decide  that  question. 

"  Your  auditor  is  of  opinion  that  all  three  are  equally  blamable  for 
acts  of  commission  and  omission,  which  should  not  be  tolerated  in 
trustees.  He  does  not  mean  to  charge,  any  one  of  them  with  taking 
and  using  the  funds  of  the  estate.  He  assumes,  in  the  absence  of  evi- 
dence, that  they  acted  honestly  in  this  respect ;  but  he  does  say  and 
decide,  that  trustees  who  act  so  inharmoniously  and  carelessly,  and  bj' 
want  of  proper  care  of  the  trust  fund  cause  such  losses  to  the  estate, 
cannot  be  considered  as  having  earned  commissions.  .  '.  ." 

The  auditor  found  an  over-paj'ment  to  the  life-interest  of  income,  or 
what  was  supposed  by  them  to  be  income,  and  surcharged  them  with 
the  sum  of  $579,120.44. 

At  this  stage  of  the  proceedings,  the  Philadelphia  Life,  Trust  and 
Insurance  Company  was  appointed  executor,  and  their  account -was 
referred  to  the  same  auditor.  Thereupon,  Mary  B.  Overman,  one  of 
the  annuitants,  claimed  the  right  to  have  sequestrated  in  the  hands  of 
the  accountant  the  income  of  George  J.  Richardson,  to  meet  over-pay- 
ments of  the  income  or  any  other  indebtedness  to  the  'estate  incurred 
by  him.  The  auditor,  deciding  against  this  claim,  held  that:  "The 
case  of  George  J.  Richardson,  one  of  the  annuitants  or  life  interests, 
presents  features  not  found  in  the  cases  of  the  other  children  and 
grandchild.  He  was  co-executor  and  trustee,  first,  with  four  others, 
and  afterwards  with  two  others.  It  was  contended  that  neither  the 
trust  nor  the  law  applicable  to  voluntary  payments  protected  him.  It 
was  argued  that  the  trust  did  not  protect  him,  because  he  was  payee 
with  others  and  receiver  himself,  and  overpaid  himself,  and  became 
otherwise  largely  indebted  to  the  estate.  There  is,  in  the  opinion  of 
your  auditor,  a  full  answer  to  this  line  of  argument. 

"  The  trust  is,  within  the  authorities  in  Pennsylvania,  what  is  called 
a  spendthrift  trust :  Fisher  v.  Taylor,  2  Rawlo  33  ;  Holdship  v.  Pat- 
terson, 7  Watts  547  ;  Rees  v.  Lioingston,  5  Wright  113  ;  Ashhurst  v. 
Given,  5  W.  &  S.  323 ;  Vaux  v.  Parke,  7  Id.  19 ;  Bife  v.  Gei/er,  9 
P.  F.  Smith  393  ;  Keyser  v.  Mitchell,  17  Id.  473. 
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"This  trust  is  sustained  bj- these  authorities.  The  trust  is  good 
against  all  strangers  to  the  estate.  It  was  not  contended  that  it  was 
not  good  against  all  strangers,  and  the  authorities  fully  sustain  this 
view.  If  so,  why  not  good  against  a  debt  due  to  the  estate  or  to  other 
life-interests  or  parties  in  remainder? 

"  He  was  not  indebted  to  the  testator  or  his  estate  at  the  death  ;  the 
trust  was  created  by  the  testator;  after  his  death  the  indebtedness 
to  the  estate  originated;  how  can  this  new  debt  rise  any  higher,  occupy 
any  higher  plane  for  any  purpose,  than  any  old  or  new  debt  of  George 
J.  Richardson,  as  to  its  effect  on  tlie  trust  created  by  the  testator? 
The  opportunity  was  afforded  to  incur  a  debt  to  the  estate,  and 
whether  this  was  foreseen  or  unexpected  by  the  testator  it  gave  no 
power  to  the  debt  to  the  estate,  greater  than  any  other  debt,  to  impugn 
and  overthrow  the  trust. 

"  Your  auditor  is,  therefore,  of  the  opinion  that  the  income  of 
George  J.  Richardson  in  the  hands  of  the  present  trustee  cannot  be 
sequestrated  to  meet  over-payments  to  income  or  any  other  indebtedness 
to  the  estate  incurred  by  him,  and  so  decides. 

"  He  therefore  decides  that  all  income  received  and  receivable  by  the 
new  trustee  is  payable  to  and  divisible  among  the  annuitants  named  in 
the  will  in  the  proportion  therein  specified." 

The  Orphans'  Court  dismissed  the  exceptions  to  this  ruling,  where- 
upon Mrs.  Overman  took  this  appeal,  assigning  for  error  the  action 
of  the  court  in  sustaining  the  decision  of  the  auditor  on  her  claim. 

E.  Spencer  Miller  (with  whom  was  P.  F.  Hothermel),  for  the 
appellant. 

Samuel  Dickson  (with  whom  was  tT.  C.  JBullitt),  for  the  appellee. 

Chief-Justice  Agnew  delivered  the  opinion  of  the  court,  June  24th, 
1878. 

We  must  take  the  facts  of  this  case  as  found  by  the  auditor.  They 
exhibit  a  devastavit  bj'  George  J.  Richardson,  one  of  the  executors 
and  trustees,  of  a  gross  kind.  Want  of  harmony  in  the  execution  of 
the  trust,  loose  and  careless  management,  failure  to  keep  proper  ac- 
counts of  their  doings,  great  delay,  absence  from  the  trust,  improvident 
loans  of  ver}'  large  sums  of  mone}',  and  gross  mismanagement,  seem  to 
have  characterized  their  transactions.  It  is  upon  such  a  case,  the 
question  arises,  whether  under  the  will  of  William  Richardson,  his 
father,  George  J.  Richardson,  one  of  the  trustees,  guilt\-  of  this  gross 
mismanagement,  is  entitled,  as  a  legatee,  to  his  portion  of  the  income 
set  apart  to  himself  and  the  other  children  of  the  testator;  or  whether 
it  or  so  much  as  is  necessary,  should  be  retained  to  answer  the  portions 
of  his  co-legatees.  It  was  held  in  the  court  below  that  he  was  entitled 
to  his  share  of  the  income,  notwithstanding  his  devastavit,  on  the 
ground  that  the  trust  for  him  and  them  was  a  spendthrift  trust.  This 
was  a  mistake  resulting  from  two  errors,  —  one,  giving  to  such  a  trust 
a  scope  unsupported  by  equitj',  the  other  overlooking  the  plain  intent 
of  the  testator. 
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That  a  trust  for  a  spendthrift,  as  it  is  termed,  will  be  upheld  in 
equit}-,  is  a  settled  doctrine  of  this  State,  and  rests  on  the  donor's  right 
of  dominion  over  his  own  property  for  a  reasonable  time.  But  it  is 
exceptionable  in  its  very  nature,  because  it  contravenes  that  general 
policy,  which  forbids  restraints  on  alienation  and  the  non-payment  of 
honest  debts.  In  order  to  support  it,  resort  is  had  to  a  trust,  which 
equit}-  will  enforce,  and  equity  necessarily  regards  its  reasonableuess 
and  the  clearly  defined  intent  of  the  donor.  Without  such  a  trust 
upheld  in  equity-,  title  in  the  devisee  or  legatee  claims  to  itself  control 
and  liability  to  creditors.  As  this  is  a  trust  resting  in  equity,  it  is  clear 
that  equity  will  support  it  only  so  long  as  it  rests  on  the  well-defined 
intention  of  the  donor.  When  that  is  gone,  the  trust  falls  with  the  loss 
of  this,  the  only  true  basis.  A  trust  to  pay  income  for  life  may  last  for 
the  longest  period  of  human  existence,  and  ma^'  run  for  seventj'  or 
eighty  years.  While  the  law  simply  tolerates  such  a  trust,  it  cannot 
approve  of  it  as  contributing  to  the  general  public  interest.  Property 
tied  up  for  half  a  century  contributes  nothing  to  the  general  wealth, 
while  it  is  a  great  stretch  of  liberality  to  the  ownership  of  it  to  suffer  it 
to  remain  in  this  anomalous  state  for  so  many  years  after  its  owner  has 
left  it  behind  him.  Clearly  it  is  against  public  interest  that  the  prop- 
erty of  an  after  generation  shall  be  controlled  by  the  deed  of  a  former 
period,  or  that  the  non  payment  of  debts  should  be  encouraged. 

The  argument  of  the  appellee  attributes  to  a  spendthrift  trust  an 
inviolability-,  which  transcends  all  proper  notions  of  equity,  in  holding 
that  a  trustee,  because  he  is  also  a  legatee  of  a  single  share,  shall  be 
exempt  from  that  valuable' rule  of  equity-,  which  requires  a  strict  per- 
formance of  duty  as  essential  to  the  interest  of  his  trust.  Indeed,  it  is 
a  rule  of  morality  as  well.  Besides,  it  elevates  a  single  special  intent  of 
the  testator  above  the  general  interests  of  his  estate,  and  subordinates 
the  welfare  of  others,  equal  objects  of  his  bountj-  to  that  of  the  faithless 
trustee,  the  object  of  the  single  intent.  On  what  principle  of  equity, 
which  guards  this  trust  for  others  as  well  as  for  him,  shall  the  control 
of  the  fund  by  the  defaulting  trustee  enable  him  to  enjo^-  his  own  por- 
tion at  tlieir  expense  without  accountability?  Shall  five  others  go 
a-begging  to  enable  'aim  to  enjoy  that  which  the  testator  gave  him,  free 
from  creditors  only  when  it  accrues  to  him,  as  we  shall  see  was  the 
special  intent  of  the  testator?  There  is  neither  good  law  nor  sound 
morals  in  such  a  proposition. 

The  express  will  of  the  testator  in  this  instance  coincides  with  the 
general  intent.  Two  things  of  equal  strength  are  declared  in  the  tenth 
item.  1st.  That  the  executors  or  tru.stees  shall  not  be  liable  for  eacli 
other,  or  one  for  money  received  by  the  other.  2d.  But  each  shall  be 
liable  only  for  his  own  individual  acts  and  deeds,  and  for  such  mone3-s 
as  shall  come  into  his  hands.  After  this  declaration,  can  it  be  doubted 
that  the  testator  intended  that  each  should  be  liable  for  his  own  breach 
of  trust?  If  not,  on  what  principle  can  it  be  .held  he  meant  that  his 
liability  should  be  less  than  the  loss  he  has  caused  ?    His  portion  is  a 
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part  of  the  estate,  and  how  shall  it  be  exempt  from  a  devastavit,  which 
affects  the  portions  of  others  equally  the  objects  of  the  testator's  bounty, 
and  who  have  no  part  in  the  fault  which  causes  the  loss?  If  the 
whole  estate  is  lost  by  the  fault  of  the  trustee,  what  becomes  of  his  own 
portion?  It  is  gone  with  that  of  the  others,  and  that  is  tlie  result  of 
the  act  of  the  testator,  who  made  him  a  trustee  for  himself  as  well  as 
others.  Now,  did  the  testator,  in  thus  clothing  him  with  a  power  over 
his  whole  estate,  intend  he  should  not  be  responsible  to  any  one?  If, 
as  trustee,  he  shall  have  spent  it  for  his  individual  use  and  thus  had  its 
benefit,  because  of  his  control  as  trustee,  can  it  be  said  that  the  testator 
meant  that  he  should  enjoy  his  own  wholly,  while  the  others  should  get 
nothing?  The  will  itself  distinguishes  between  the  trustees  and  the 
legatees  in  the  very  clause  conferring  protection  over  the  shares  given 
to  the  latter.  Item  9th  :  "  The  said  income  so  directed  to  be  paid  hy 
my  said  executors,  shall  be  paid  to  my  said  children  and  grandchild, 
in  such  way  and  manner  that  the  same  shall  be  free  from  the  control, 
contracts,  debts,  liabilities  or  engagements  of  either  or  anj'  of  my  said 
children  or  grandchild,"  &c.  Thus  the  trustees  are  to  secure  the  pay- 
ment to  the  legatees  in  such  way  that  neither  creditors  nor  they  shall 
control  the  testator's  bounty.  Thus  it  is  the  thing  paid  or  ready  to  be 
paid  over,  which  is  to  be  protected,  and  it  is  the  trustee  who  must  per- 
form the  duty  of  protection  ,when  he  pays  over,  and  the  protection  is  to 
be  against  others.  The  will  presupposes  that  the  executor  has  per- 
formed his  duty  and  is  ready  to  pay  over  the  legacy.  Then  comes  in 
the  idea  of  protection  against  creditors  and  the  legatee  himself.  But 
what  warrant  of  intention  on  the  part  of  the  testator  is  there  that  this 
protection  is  to  be  carried  backward  to  protect  the  trustee  who  fails  to 
produce  the  legacy?  Clearly  he  stands  before,  and  if  he  fails  to  pro- 
duce the  things  to  be  protected,  he  must  answer  for  it  both  in  equity 
and  according  to  the  intent  of  this  testator.  If  the  trustee,  having  it 
in  his  own  hands,  has  squandered  his  own  legacy,  it  is  gone  ;  if  that  of 
others,  his  own  must  share  in  the  loss,  if  partial,  or  make  it  up  if  en- 
tire. Neither  reason  nor  the  intent  of  the  testator  relieves  it  from  the 
effect  of  a  devastavit.  But  if  the  trustee  may  squander  the  shares  of 
others  and  yet  save  his  own,  it  will  carry  the  doctrine  of  a  spendthrift 
trust  beyond  all  our  notions  of  equity  and  honesty,  and  fasten  upon 
the  testator  a  special  intent  in  favor  of  a  faithless  trustee,  and  in  viola- 
'  tion  of  the  same  protection  he  intends  for  the  benefit  of  the  other 
objects  of  his  bounty.  This  is  unjust.  The  decree  of  the  Orphans' 
Court  is  therefore  reversed,  and  the  record  ordered  to  be  remitted  to 
carr}-  out  the  views  expressed  in  the  foregoing  opinion. 

Sharswood,  Mercur  and  Paxson,  JJ.,  dissented. 

The  court,  on  motion,  ordered  a  re-argument  before  a  full  bench. 

On  the  re-argument  at  Philadelphia  on  January  8th  1879,  before  a 
full  bench,  S.  Dickson  submitted  an  additional  brief. 

On  May  5th  1879,  Mr.  Justice  Woodward  delivered  the  following 
opinion :  — 
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Notwithstanding  the  fact  stated  by  the  auditor  in  his  first  report  that 
one  hundred  and  thirty-three  meetings  were  held  before  him,  and  the 
fact  that  in  the  final  decree  surcharges  were  made  against  the  trustees 
under  Mr.. Richardson's  wiU,  amounting  to  the  sum  of  $579,000,  only  a 
single  point  is  in  issue  in  this  appeal.  That  is  raised  by  the  assignments 
of  error  in  which  the  appellant  complains  that  her  exceptions  to  the 
report  were  overruled  by  the  Orphans'  Court.  The  first  of  these  excep- 
tions covers  the  whole  field  of  this  controversy.  It  was  in  tliese 
words ;  "  She  excepts  because  said  auditor  has  reported  in  effect  tliat 
George  J.  Richardson  is  entitled  to  receive  from  time  to  time,  equally 
or  rateably  with  the  other  children  of  said  William  Richardson, 
deceased,  a  full  share  of  the  income  of  said  estate  from  the  said 
trustees." 

By  the  ninth  section  of  the  will  of  Mr.  Richardson,  the  residue  of  his 
estate  was  vested  in  his  executors  in  trust,  to  collect  and  pay  over  the 
income  to  his  wife,  children,  and  a  grandchild,  during  their  lives.  This 
provision  was  made  in  the  concluding  clause  of  the  section:  "The 
said  income  so  directed  to  be  paid  by  my  executors  shall  be  paid  to  my 
said  children  and  grandchild  in  such  way  and  manner  that  the  same 
shall  be  free  from  the  control,  contracts,  liabilities  or  engagements  of 
either  or  any  of  my  said  children  or  grandchild,  or  debts,  liabilities,  or 
engagements  of  either  of  the  husbands  of  my  said  daughters."  Fiv^e 
gentlemen,  including  George  J.  Richardson,  his  son,  and  two  of  his 
sons-in-law,  were  appointed  executors  and  trustees,  no  one  of  whom, 
it  was  directed  by  the  tenth  section  of  the  will,  should  be  liable  for  any 
money's  received,  or  any  acts  done  by  either  or  any  of  his  co-executors 
or  co-trustees,  but  only  for  moneys  received  or  acts  done  by  himself. 
After  the  first  account  was  confirmed,  Mr.  Sparks,  one  of  the  trustees, 
resigned,  and  Mr.  Smethurst,  another  of  them,  died,  and  the  estate 
was  thenceforth  left  under  the  management  of  the  testator's  son  and 
sons-in-law. 

Mr.  Richardson  died  on  the  24th  of  January  1866,  and  soon  after- 
wards the  trustees  undertook  the  development  and  improvement  of  the 
coal  lands  belonging  to  the  estate  in  the  count}'  of  Schuylkill.  A  lease 
was  made  to  John  Lucas  &  Co.,  and  the  advances  made  to  the  lessees 
by  the  trustees  began  about  the  25th  of  March  1867,  and  were  con- 
tinued until  they  amounted  to  $271,759.40,  with  which  sum  the  trustees 
were  surcharged  bj-  the  auditor.  The  enterprise  was  ruinous  from  the 
outset.  Lucas  &  Co.  finally  failed.  The  report  found  that  the  trustees 
"  bad  no  power  under  the  will  to  make  such  loans,"  and  that  no  law 
existed  "  to  sustain  such  use  of  trust  funds."  It  found  also  that 
"after  Lucas  &  Co.  became  embarrassed  and  loans  were  made  to 
them,  the  business  of  the  estate  was  loosely  and  carelessly  managed  bj' 
the  accountants ;  that  sometimes  two  acted  for  the  three,  and  at  other 
times  the  money  affairs  were  largely  under  the  control  of  George  J. 
Richardson,"  and  that  it  was  "  impossible  to  say  how  far  the  moneys 
of  the  estate  were  mixed  with  his  own,  as  there  were  no  regular  books 
of  the  estate  or  his  own  to  enable  any  one  to  decide  that  question." 
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Under  these  facts,  it  has  been  stronglj'  urged  on  behalf  of  the  appel- 
lant, that  the  right  of  George  J.  Richardson  to  receive  his  share  of  the 
current  and  prospective  income  of  the  estate  has  become  forfeit.  The 
allegation  was  that  he  joined  with  the  other  trustees  in  a  negligent  or 
fraudulent  waste  of  a  sum,  the  interest  on  which  would  largely  exceed 
the  income  of  what  remained. 

The  argument  was  pressed  with  some  feeling  and  much  force.  Anal- 
ogies that  were  more  or  less  apt  were  suggested.  But  analogies  are 
as  likely  to  misguide  as  to  guide  safely.  Just  the  facts  as  they  stand 
in  this  record  are  to  be  fairly  met.  The  auditor  said  that  while  there 
had  been  carelessness,  mismanagement  and  mistake  on  the  part  of  the 
trustees,  he  did  "  not  mean  to  charge  any  of  them  with  taking  and 
using  the  funds  of  the  estate,"  and  he  assumed,  in  the  absence  of  evi- 
dence, that  they  acted  honesth'  in  this  respect,  and  disastrous  as  the 
results  of  the  effort  to  develop  the  Schuylkill  lands  proved  to  be,  the 
general  powers  conferred  by  the  will  on  the  trustees  were  very  large. 
By  the  eleventh  section  they  were  authorized  to  make  partition  of  lands 
in  Schuylkill  or  other  counties,  to  purchase  the  moieties  or  interest  of 
co-tenants,  and  to  raise  the  means  of  purchase  by  mortgage  or  other- 
wise on  the  lands.  They  were  authorized  also,  if  expedient  in  their 
opinion,  to  create  a  joint-stock  company  to  manage  the  lands,  "  or  in 
any  way  or  manner  to  take  action  with  regard  to  them "  which  they 
should  "  deem  to  be  manifestly  to  the  interest "  of  the  estate.  Under 
a  charter  so  broad  as  this  they  entered  into  the  Lucas  lease  and  made 
advance  after  advance,  upon  assurances  of  certain  and  near  success 
that  are  always  given,  and  with  the  glowing  hopes  and  firm  faith  which 
often  unhinge  or  cloud  the  judgment  of  very  prudent  men  when  they 
are  searching  for  sources  of  wealth  that  are  hidden  in  the  earth.  Be- 
sides, the  income  to  be  paid  to  George  J.  Richardson  was  to  be  free 
from  his  own  "  control,  contracts,  debts,  liabilities,  or  engagements." 
He  has  not  anticipated  his  income,  for  the  auditor  found  that  no  charge 
of  "taking  and  using  the  funds  of  the  estate"  was  made  out  against 
him.  It  is  true  that  the  tenth  section  of  the  will  made  him,  as  well  as 
each  of  the  other  trustees,  responsible  for  his  own  acts.  But  as  was 
said  in  the  very  able  argument  of  his  counsel,  that  section  "  did  not 
create  any  other  liability  than  such  as  the  law  would  create  without  it. 
Had  it  been  omitted,  his  liability  to  the  estate  would  have  been  what  it 
is  now  —  neither  more  or  less."  It  happens  that  he  has  become  liable 
to  his  father's  estate,  and  not  to  a  stranger.  But  it  was  from  "  liabil- 
ities "  of  all  kinds  that  the  income  given  him  was  to  be  protected. 

Nothing  is  better  settled  than  the  rule  which  sustains  such  trusts  as 
this.  It  has  produced  beneficent  and  just  results.  And  it  ought  not  to 
be  evaded  or  infringed  in  any  case  that  is  fairly  within  its  scope. 

Decree  affirmed  at  the  cost  of  the  appellants,  and  appeal  dismissed. 

»  Cf.  Jones'  Estate,  199  Pa.  143  (1901). 
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BROADWAY  BANK  v.   ADAMS. 

Supreme  Judicial  Court  of  Massachusetts.     1882. 

[Reported  133  Mass.  170.] 

Morton,  C.  J.  The  object  of  this  bill  in  eqnitj-  is  to  reach  and  apply 
in  payment  of  the  plaintiff's  debt  due  from  the  defendant  Adams  the 
income  of  a  trnst  fund  created  for  his  benefit  bj-  the  will  of  his  brotlier. 
The  eleventh  article  of  the  will  is  as  follows  :  "  I  give  the  sum  of  sevent}-- 
flve  thousand  dollars  to  my-  said  executors  and  the  survivors  or  survivor 
of  them,  in  trust  to  invest  the  same  in  such  manner  as  to  them  may 
seem  prudent,  and  to  pay  the  net  incoing^bereo£sctni:a,nnuaIly,-tQ-my 
said  brother_Cliarle8  W.  Adams,  during  hia  natural  life,  an^h  payTxientH 
to  be  made  to  him  personally  when  convenient,  otherwise,  upon  his 
order  or  receipt  in  writing  ;  in  either  case  free  from  the  interference  or 
control  of  bis  creditors,  my  infpnf.inn  hning  that  t.hp  use  of  said  income 
shall  not  be  anticipated  by  assignment.  At  the  decease  of  my  said 
brother  Charles,  my  will  is  that  the  net  income  of  said  seventy-flvfe 
thousand  dollars  shall  be  paid  to  his  present  wife,  in  case  she  survives 
him,  for  the  benefit  of  herself  and  all  the  children  of  said  Charles,  in 
equal  proportions,  in  the  manner  and  upon  the  conditions  the  same  as 
herein  directed  to  be  paid  him  during  his  life,  so  long  as  she  shall 
remain  single.  And  my  will  is,  that,  after  the  decease  of  said  Charles 
and  the  decease  or  second  marriage  of  his  said  wife,  the  said  seventy- 
five  thousand  dollars,  together  with  any  accrued  interest  or  income 
thereon  which  may  remain  unpaid,  as  herein  above  directed,  shall  be 
divided  equally  among  all  the  children  of  my  said  brother  Charles,  by 
any  and  all  his  wives,  and  the  representatives  of  any  deceased  child  or 
children  by  right  of  representation." 

There  is  no  room  for  doubt  as  to  the  intention  of  the  testator.  It  is 
clear  that,  if  the  trustee  was  to  pay  the  income  to  the  plaintiff  under  an 
order  of  the  court,  it  would  be  in  direct  violation  of  the  intention  of  the 
testator  and  of  the  provisions  of  his  will.  The  court  will  not  compel 
the  trustee  thus  to  do  what  the  will  forbids  him  to  do,  unless  the  pro- 
visions and  intention  of  the  testator  are  unlawful. 

The  question  whether  the  founder  of  a  trust  can  secure  the  income  of 
it  to  the  object  of  his  bounty,  by  providing  that  it  shall  not  be  alienable 
by  him  or  be  subject  to  be  taken  by  his  creditors,  has  not  been  directly 
adjudicated  in  this  Commonwealth.  The  tendency  of  our  decisions, 
however,  has  been  in  favor  of  such  a  power  in  the  founder.  Iranian 
V.  Stiles,  2  Pick.  460 ;  Perkins  v.  ffays,  3  Gray,  405 ;  Russdl  v. 
Grinnell,  105  Mass.  425;  Hall  v.  Williams,  120  Mass.  344;  Spar- 
hawk  v.  Cloon,  125  Mass.  263. 

I  It  is  true  that  the  rule  of  the  common  law  is,  that  a  man  cannot 
attach  to  a  grant  or  transfer  of  property,  otherwise  absolute,  the  con- 
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dition  that  it  shall  not  be  alienated ;  such  condition  being  repugnant  to 
the  nature  of  the  estate  granted.  Co.  Lit.  223  a ;  Blackstone  Bank  v. 
Davis,  21  Pick.  42. 

Lord  Coke  gives  as  the  reason  of  the  rule,  that  "it  is  absurd  and 
repugnant  to  reason  that  he,  that  hath  no  possibility  to  have  the  land 
revert  to  him,  should  restrain  his  feoffee  in  fee  simple  of  all  his  power 
to  alien,"  and  that  this  is  "against  the  height  and  purity  of  a  fee 
simple."  By  such  a  condition,  the  grantor  undertakes  to  deprive  the 
property  in  the  hands  of  the  grantee  of  one  of  its  legal  incidents  and 
attributes,  namel}',  its  alienability,  which  is  deemed  to  be  against  public 
policy-.  But  the  reasons  of  the  rule  do  not  apply  in  the  case  of  a  transfer 
ofpropertv  in  trust.  By  the  creation  of  a  trust  like  the  one  before  us, 
the  trust  property  passes  to  the  trustee  with  all  its  incidents  and  attri- 
butes unimpaired.  He  takes  the  whole  legal  title  to  the  property,  with 
the  power  of  alienation  ;  the  cestui  que  trust  takes  the  whole  legal  title 
to  the  accrued  income  at  the  moment  it  is  paid  over  to  him.  Neither 
the  principal  nor  the  income  is  at  any  time  inalienable. 
T.'he  question  whether  the  rule  of  the  common  law  should  be  applied 
to  equitable  life  estates  created  by  will  or  deed,  has  been  the  subject  of 
conflicting  adjudications  by  different  courts,  as  is  fully  shown  in  the 
able  and  exhaustive  arguments  of  the  counsel  in  this  case.  As  is  stated 
in  Sparhawk  v.  Cloon,  above  cited,  from  the  time  of  Lord  Eldon  the 
rule  has  prevailed  in  the  English  Court  of  Chancery,  to  the  extent  of 
holding  that  when  the  income  of  a  trust  estate  is  given  to  any  person 
(other  than  a  married  woman)  for  life,  the  equitable  estate  for  life  is 
alienable  bj',  and  liable  in  equitj-  to  the  debts  of,  the  cestui  que  trust, 
and  that  this  quality  is  so  inseparable  from  the  estate  that  no  provision, 
however  express,  which  does  not  operate  as  a  cesser  or  limitation  of  the 
estate  itself,  can  protect  it  from  his  debts.  Brandon  v.  Bobinson,  18 
Ves.  429  ;  Green  v.  Spicer,  1  Euss.  &  Myl.  395  ;  Bochford  v.  Back- 
man,  9  Hare,  475  ;  Trappes  v.  Meredith,  L.  R.  9  Eq.  229  ;  Snowdon  v. 
Bales,  6  Sim.  524 ;  Bippon  v.  Norton,  2  Beav.  63. 

The  English  rule  has  been  adopted  in  several  of  the  courts  of  this 
countrj-.  Tillinffhast  v.  Bradford,  5  R.  I.  205  ;  Heath  v.  Bishop,  4 
Rich.  Eq.  46  ;  Bick  v.  Pitchford,  1  Dev.  &  Bat.  Eq.  480  ;  Mebane  v. 
Mebane,  4  Ired.  Eq.  131. 

Other  courts  have  rejected  it,  and  have  held  that  the  founder  of  a 
trust  may  secure  the  benefit  of  it  to  the  object  of  his  bounty,  by  pro- 
viding that  the  income  shall  not  be  alienable  by  anticipation,  nor  subject 
to  be  taken  for  his  debts.  Holdship  v.  Patterson,  7  Watts,  547  ;  Shank- 
land's  Appeal,  47  Penn.  St.  113 ;  Bife  v.  Geyer,  59  Penn.  St.  393 ; 
White  v.  White,  30  Vt.  338  ;  Pope  \.  Elliott,  8  B.  Mon.  56  ;  Nichols 
V.  Eaton,  91  U.  S.  716 ;  Syde  v.  Woods,  94  U.  S.  523. 

The  precise  point  involved  in  the  case  at  bar  has  not  been  adjudi- 
cated in  this  Commonwealth  ;  but  the  decisions  of  this  court  which  we 
have  before  cited  recognize  the  principle,  that,  if  the  intention  of  the 
founder  of  a  trust,  like  the  one  before  us,  is  to  give  to  the  equitable 
VOL.  VI.  — 14 
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life  tenant  a  qualified  and  limited,  and  not  an  absolute,  estate  in  the 
income,  such  life  tenant  cannot  alienate  it  by  anticipation,  and  his 
creditors  cannot  reach  it  at  law  or  in  equity.  It  seems  to  us  that  this 
principle  extends  to  and  covers  the  case  at  bar.  The  founder  of  this 
trust  was  the  absolute  owner  of  his  property.  He  had  the  entire  right 
to  dispose  of  it,  either  by  an  absolute  gift  to  his  brother,  or  by  a  gift 
with  such  restrictions  or  limitations,  not  repugnant  to  law,  as  he  saw 
fit  to  impose.  His  clear  intention,  as  shown  in  his  will,  was  not  to  give 
his  brother  an  absolute  right  to  the  income  which  might  hereafter  accrue 
upon  the  trust  fund,  with  the  power  of  alienating  it  in  advance,  but 
onlj'  the  right  to  receive  semi-annually  the  income  of  the  fund,  which 
upon  its  payment  to  him,  and  not  before,  was  to  become  bis  absolute 
property.  His  intentions  ought  to  be  carried  out,  unless  they  are 
against  public  policy.  There  is  nothing  in  the  nature  or  tenure  of  the 
estate  given  to  the  cestui  que  trust  which  should  prevent  this.  The 
power  of  alienating  in  advance  is  not  a  necessary  attribute  or  incident 
of  such  an  estate  or  interest,  so  that  the  restraint  of  such  alienation 
would  introduce  repugnant  or  inconsistent  elements. 

We  are  not  able  to  see  that  it  would  violate  any  principles  of  sound 
public  policy  to  permit  a  testator  to  give  to  the  object  of  his  bounty 
such  a  qualified  interest  in  the  income  of  a  trust  fund,  and  thus  provide 
against  the  improvidence  or  misfortune  of  the  beneficiary.  The  only 
ground  upon  which  it  can  be  held  to  be  against  public  policy  is,  that  it 
defrauds  the  creditors  of  the  beneficiary. 

It  is  argued  that  investing  a  man  with  apparent  wealth  tends  to 

mislead  creditors,  and  to  induce  them  to  give  him  credit     The  answer 

is,  that  creditors  have  no  right  to  rely  upon  property  thus  held,  and  to 

give  him  credit  upon  the  basis  of  an  estate  which,  b3'  the  instrument 

creating  it,  is  declared  to  be  inalienable  by  him,  and  not  liable  for 

his  debts.    By  the  exercise  of  proper  diligence  thej'  can  ascertain  the 

nature  and  extent  of  his  estate,  especially  in  this  Commonwealth,  where 

all  wills  and  most  deeds  are  spread  upon  the  public  records.    There  is 

the  same  danger  of  their  being  misled  by  false  appearances,  and  induced 

I  to  give  credit  to  the  equitable  life  tenant  when  the  will  or  deed  of  trust 

Iprovides  for  a  cesser  or  limitation  over,  in  case  of  an  attempted  aliena- 

Ition,  or  of  bankruptcy  or  attachment,  and  the  argument  would  lead  to 

[the  conclusion  that  the  English  rule  is  equally  in  violation  of  public 

'  policy.     We  do  not  see  why  the  founder  of  a  trust  may  not  directly 

provide  that  his  property  shall  go  to  his  beneficiary  with  the  restriction 

that  it  shall  not  be  alienable  by  anticipation,  and  that  his  creditors  shall 

not  have  the  right  to  attach  it  in  advance,  instead  of  indirectly  reaching 

the  same  result  b3-  a  provision  for  a  cesser  or  a  limitation  over,  or  by 

giving  his  trustees  a  discretion  as  to  paying  it.     He  has  the  entire  jus 

disponendi,  which  imports  that  he  may  give  it  absolutely,  or  may 

impose  anj'  restrictions  or  fetters  not  repugnant  to  the  nature  of  the 

estate  which  he  gives.      Under  our  system,  creditors  may  reach  all 

the  property  of  the  debtor  not  exempted  by  law,  but  they  cannot 
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enlarge  the  gift  of  the  founder  of  a  trust,  and  take  more  than  he 
has  given. 

The  rule  of  public  policy  which  subjects  a  debtor's  property  to  the 
payment  of  his  debts,  does  not  subject  the  property  of  a  donor  to  the 
debts  of  his  beneficiary,  and  does  not  give  the  creditor  a  right  to  com- 
plain that,  in  the  exercise  of  his  absolute  right  of  disposition,  the  donor 
has  not  seen  fit  to  give  the  property  to  the  creditor,  but  has  left  it  out 
of  his  reach. 

Whether  a  man  can  settle  his  own  property  in  trust  for  his  own 
benefit,  so  as  to  exempt  the  income  from  alienation  by  him  or  attach- 
ment in  advance  by  his  creditors,  is  a  different  question,  which  we  are 
not  called  upon  to  consider  in  this  case.  But  we  are  of  opinion  that  any 
other  person,  having  the  entire  right  to  dispose  of  his  property,  may 
settle  it  in  trust  in  favor  of  a  beneficiary,  and  may  provide  that  it  shall 
not  be  alienated  by  him  by  anticipation,  and  shall  not  be  subject  to  be 
seized  bj'  his  creditors  in  advance  of  its  payment  to  him. 

It  follows  that,  under  the  provisions  of  the  will  which  we  are  con- 
sidering, the  income  of  the  trust  fund  created  for  the  benefit  of  the 
defendant  Adams  cannot  be  reached  by  attachment,  either  at  law  or  in 
equity,  before  it  is  paid  to  him. 

Bill  dismissed. 

The  case  was  argued  at  the  bar  in  November,  1881,  and  reargued  in 
March.  1882,  by  J.  JR.  Churchill,  for  the  plaintiff;  by  B.  B.  Smith 
and  W.  W.  Taughan,  for  the  defendant  Adams ;  and  by  JS.  F.  Hodges, 
for  the  trustee.^ 


HUTCHINSON  v.   MAXWELL. 

Sdpeeme  Court  of  Appeals,  Vieginia.     1902. 

{Reported  100  Va.  169.] 

Appeal  from  a  decree  pronounced  by  the  Corporation  Court  of  the 
city  of  Winchester,  September  30,  1898,  in  a  suit  in  chancery  wherein 
appellants  were  the  complainants,  and  the  appellees  were  the  defendants. 

Reversed. 

The  opinion  states  the  case. 

8.  J.  G.  Moore,  C.  Kovmslar,  M.  McCormick  and  B.  M.  Ward, 
for  tlie  appellants. 

Bxrton  &  Boyd,  for  the  appellees. 

Buchanan,  J.,  delivered  the  opinion  of  the  court.' 

This  suit  was  instituted  to  reach  and  subject  the  rights  and  interests 

1  See  Jourolmon  v.  Messengill,  86  Tenn.  81  (1887) ;  Guernsey  v.  Lazear,  51  W.  Va. 
328  (1902) ;  cf.  Bulterfield  y.Reed,  160  Mass.  361  (1894). 

2  Fart  of  the  opinion  is  omitted. 
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of  Clark  Maxwell,  the  debtor,  in  certain  real  and  personal  estate  con- 
vejed  by  his  wife  to  a  trustee,  to  the  pajment  of  the  debts  of  the 
appellants  which  had  been  reduced  to  judgment,  and  upon  which 
execution  had  issued. 

The  object  of  the  convej^ances  of  the  wife  to  the  trustee  was,  as  is 
stated  in  the  deeds,  to  provide  "an  estate  and  fund  for  the  mainte- 
nance, support,  and  enjojment  of  the  said  Clark  Maxwell,  the  husband 
of  the  said  party  of  the  first  part,  at  the  same  time  securing  the  same 
against  his  improvidence,  without  being  alienable  by  him  or  in  any  wise 
subject  to,  or  chargeable  with,  his  past,  present,  or  future  debts  or 
liabilities." 

The  estate  conveyed  to  Scott  H.  Hansbrough,  trustee,  by  one  of  the 
deeds,  consisted  of  horses,  wagons,  carts,  harness,  silverware,  pictures, 
&c.  ;  and  the  right  to  the  use  and  occupation  of,  and  to  the  i"ents  and 
profits  arising  from,  a  certain  farm  lying  in  part  in  the  county  of 
Clarke,  and  partl3'  in  the  county  of  Frederick,  containing  three  hundred 
and  thirty-three  acres,  during  the  natural  life  of  the  husband,  reserving 
to  the  grantor  the  remainder  in  the  farm. 

The  estate  conveyed  by  the  other  deed  consisted,  first,  of  one- half  in 
value,  or  a  moiety,  of  the  capital  or  principal  sum  of  all  the  properties, 
moneys,  investments,  choses  in  action,  and  estate,  real,  personal  or 
mixed,  in  the  charge,  custody  and  management  of  one  George  M. 
Saunders,  of  London,  England,  the  attorney  and  agent  of  the  wife; 
and  second,  the  net  income,  rents,  profits  and  interest  arising  out  of  and 
derived  from  the  other  moiety  of  the  property  held  by  said  agent 
and  attorney  during  the  life  of  the  husband.  The  estate  or  interest  of 
the  husband  in  the  horses  and  other  personal  property  conveyed  by  the 
first-named  deed  is  limited  as  follows:  "The  said  Scott  H.  Hans- 
brough shall,  immediately  upon  the  execution  and  delivery  of  this  in- 
denture, take  possession  of  the  personal  property-  aforesaid  mentioned 
in  clause  one,  and  hold  the  same  as  trustee  aforesaid,  free  from  all 
debts  or  liabilities  of  the  said  Clark  Maxwell,  and  without  any  right  or 
power  in  the  said  Clark  Maxwell  to  dispose  of,  alien,  or  charge  or  en- 
cumber the  same,  but  for  the  free  use  and  enjoyment  of  said  Clark 
Maxwell,  as  provided  in  the  trust  herein  contained,  with  power  only  to 
said  trustee  to  sell  and  dispose  of  the  same  when  and  as  he  may  see  fit, 
in  accordance  with  and  for  the  purposes  of  the  trust  herein  established." 

As  to  the  farm,  the  deed  provides  that  the  trustee,  "  out  of  the  rents 
and  profits  arising  from  said  farm  after  paying  all  taxes,  insurance,  and 
necessary  expenses  of  administering  said  trust,  shall  apply  the  same  so 
far  as  is  necessary'  in  his  discretion  and  judgment  to  the  proper  and 
comfortable  support  and  maintenance  of  said  Clark  Maxwell,  paying 
therefrom  from  time  to  time,  or  from  week  to  week,  only  so  much  of 
said  rents  and  profits,  proportionately  in  such  sum  or  sums  as  to  said 
trustee  may  seem  proper  to  be  paid  ;  without  the  right  or  power  of  said 
Clark  Maxwell  to  assign  or  anticipate  the  same ;  and  any  residue 
thereof,  remaining  after  the  payment  of^gajd  taxes,  costs  of  insurance 
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and  other  expenses  aforesaid,  and  the  said  support  and  maintenance  of 
said  Clark  Maxwell,  shall  be  safely  invested  from  time  to  time  by  said 
trustee  as  other  trust  funds  are  required  by  law  to  be  invested  and 
held  in  trust,  as  a  capital  sum. 

"  The  annual  interest  or  income  from  which  shall  be  expended  for 
the  maintenance  and  support  of  said  Clark  Maxwell  as  aforesaid,  and 
such  capital  sum  shall,  at  or  after  the  death  of  said  Clark  Maxwell,  be 
paid  to  such  person  or  persons  as  said  Clark  Maxwell  shall  nominate 
and  appoint  by  his  last  will  and  testament,  and  in  default  of  such  ap- 
pointment, the  same  shall  pass  and  belong  to  the  heirs  at  law  of  said 
Clark  Maxwell." 

By  the  terms  of  the  other  deeds  which  convey  the  property  in  the 
hands  of  Saunders,  agent  and  attorney,  it  is  provided  that  the  property 
thereby  conveyed  shall  be  held  in  trust  "  and  free  from  the  control  and 
ownership  and  power  of  said  Clark  Maxwell  and  his  assigns,  and  in  no 
-respect  or  manner  subject  to  any  contract,  debt,  or  liability  of  said  Clark 
Maxwell,  but  upon  the  further  trust  that,  out  of  so  much  of  said  income, 
rents  and  profits  as  in  the  discretion  and  judgment  of  said  trustee  shall 
be  necessary  therefor,  the  said  trustee  shall  provide  for  the  proper  and 
comfortable  support  of  said  Clark  Maxwell,  payable  to  or  for  the  said 
Clark  Maxwell  from  week  to  week,  or  from  time  to  time,  proportionately 
so  much  of  said  income,  rents  and  profits  in  sum  or  sums  as  may  to 
said  trustee  seem  proper  to  be  paid  therefor ;  and  any  residue  thereof 
not  so  expended  b}-  said  trustee  shall  be  bj'  him  safely'  invested  from 
time  to  time  and  held  in  trust  as  a  capital  sum,  along  with  the  afore- 
said capital  or  principal  sum  derived  from  the  moiety  of  said  proper- 
ties, money,  &c."  ...  It  further  provides  that  "  the  said  trustee, 
upon  the  death  of  said  Clark  Maxwell,  shall  pay  the  principal  sum  in 
his  hands  to  such  person  or  persons  as  Maxwell  shall  nominate  and 
appoint  by  his  last  will,  and  in  default  of  such  appointment,  the  same 
shall  pass  and  belong  to  his  (Maxwell's)  heirs  at  law." 

Upon  appellant's  contention,  two  questions  arise  :  1st,  Whether  the 
interest  or  estate  convej'ed  by  the  deeds  was  a  gift,  or  was  based  upon 
a  valuable  consideration ;  2d,  If  a  gift,  whether  or  not  the  provisions 
of  the  deeds,  that  it  should  not  be  liable  for  the  donee's  debts,  are 
void,  because  repugnant  to  the  nature  of  the  estate  conveyed. 

If  the  conveyances  were  based  upon  a  valuable  consideration,  the  ' 
second  question  does  not  arise,  as  it  is  conceded  by  appellees'  counsel 
that  if  the  cestui  que  trust  paid  a  consideration  for  the  property  con- 
veyed, the  provisions  of  the  deed  that  it  should  not  be  liable  for  his 
debts  would  be  a  fraud  upon  the  rights  of  his  creditors,  and  could  not 
be  upheld. 

The  deeds  in  question,  upon  their  face,  purport  to  convey  the  estate 
or  interest  which  passes  to  the  grantee  as  gifts,  and  the  record  does,  not 
show  that  the  conveyances  were  based  upon  considerations  deemed 
valuable  in  law. 
.  Being  gifts,  the  neyt  niieation  is.  are  the  provisions  of  the  deeds,  de- 
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daring  that  the  donee's  estate  or  interest  therein  should  not  be  liable 
for  his  debts,  void  ? 

It  is  conceded  that  the  question  of  the  liability  for  debt  of  a  cestui 
que  trust's  interest  in  property,  out  of  the  income  of  which  he  is  to  be 
supported  for  life,  had  not  been  passed  upon  by  this  court  prior  to  the 
case  of  Garland  v.  Garland,  87  Va.  758.  Numerous  cases  had  been 
before  this  court  in  which  trusts  making  somewhat  similar  provisions 
were  involved,  but  they  were  either  cases  in  which  it  was  not  necessary 
to  pass  upon  the  question  now  under  consideration,  or  cases  where  the 
provisions  were  for  the  benefit  of  two  or  more  beneficiaries,  and  the  ques- 
tion was  whether  or  not  their  interests  could  be  severed,  or  whether  the}* 
were  so  connected  that  no  part  of  the  trust  fund  could  be  reached  for 
the  debts  of  any  one  of  them.  Among  these  cases  are  Markham  v. 
Guerrant,  4  Leigh,  279  ;  Nickell  v.  Handly,  10  Gratt.  336 ;  Camp  v. 
Cleary,  7G  Va.  140. 

But  it  is  claimed  that  in  the  case  of  Garland  v.  Garland,  87  Va. 
758,  the  validity  of  such  trusts  was  upheld,  and  that  the  question  is  no 
longer  an  open  one  in  this  State. 

The  opinion  of  the  court  in  that  case  does  so  hold,  but  the  construc- 
tion which  the  court  placed  upon  the  will  did  not,  we  think,  require  a 
decision  of  the  question.  It  construed  the  will  as  giving  to  the  tes- 
tator's brother.  Burr  Garland,  the  mere  right  to  a  decent  and  comfort- 
able support  out  of  the  profits  of  an  estate,  the  legal  title  to  which,  as 
well  as  the  profits,  he  (the  testator)  was  careful  to  confer  upon  the  trus- 
tee. Burr  Garland  was  dead,  and  the  property  sought  to  be  subjected 
were  profits  unexpended  at  the  time  of  his  death. 

Having  placed  this  construction  upon  the  will,  the  court  says:  "On 
behalf  of  the  appellees  it  is  insisted  that  the  testator,  bj'  his  will,  gave 
to  Burr  Garland  the  profits  therein  mentioned  absolutely,  and  that  the 
exemption  of  the  profits  from  liability  for  Burr  Garland's  debt  is  void, 
because  they  say  it  is  a  fundamental  doctrine  of  the  English  chancer^', 
and  that  the  same  rule  prevails  in  America,  that  no  such  estate  can  be 
deprived  of  the  incident  of  alienability  or  liability  for  the  debts  of  the 
owner. 

"  But  this  argument  seems  to  me  to  be  beside  the  mark.  In  this 
case  the  devisee  and  legatee.  Burr  Garland,  did  not  take  anj'  absolute 
property  in  the  profits  of  the  estate  which  he  might  have  assigned  or 
aliened,  but  on  the  contrary,  he  acquired  the  mere,  although  exclusive, 
right  to  a  perception  of  so  much  of  said  profits  as  would  furnish  a 
decent  and  comfortable  support  for  himself,  and  this  was  so  qualified 
and  limited  as  to  fence  out  all  his  creditors  except  those  who  furnished 
him  supplies  for  his  support.  Had  he  undertaken  to  expend  these 
profits  in  anj'  other  way,  he  would  have  been  guilty  of  a  breach  of  trust, 
for  there  was,  in  the  eye  of  a  court  of  equity,  as  complete  a  trust  in 
him  to  apply  these  profits  in  this  one  direction  as  there  was  in  the  trus- 
tee to  hold  the  legal  title.  And  while  he.  Burr  Garland,  took  this  qual- 
ified right,   which  we  think  it  is  a  misnomer  to  call  property,  the 
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remaindermen  took  a  vested  remainder  in  all  the  surplus  or  unexpended 
profits." 

If  Burr  Garland  acquired  no  property  rights  under  the  will  of  his 
brother  in  the  profits  sought  to  be  subjected  in  that  case,  as  the  court 
in  eflfect  held,  then  there  was  of  course  nothing  for  his  creditors  to  sub- 
ject, and  there  was  no  necessity  or  occasion  for  the  court  expressing 
any  opinion  upon  the  validity  or  invalidity  of  such  provisions  where 
the  cestui  que  trust  did  take  a  property  interest  under  the  trust. 
That  expression  of  opinion  was,  therefore,  a  mere  dictum,  and  can- 
not be  regarded  as  an  authoritative  decision  of  the  question  under 
consideration. 

It  is  well  settled  in  this  countr}'  and  in  England,  from  which  country 
we  derive  the  principles  of  our  jurisprudence,  that  a  gift  or  grant  of 
a  beneficial  estate,  in  fee  or  absolutelj-,  whether  legal  or  equitable,  has 
certain  legal  incidents  of  which  the  estate  cannot  be  divested,  and  all 
conditions  adopted  for  that  purpose  are  necessarily'  repugnant  and 
void.  Among  those  incidents  are  the  donee's  or  grantee's  power  of 
alienating  such  estate,  and  its  liabilitj'  for  his  debts.  Coke  upon  Litt. 
223  a;  Brandon  v.  Bobinson,  18  Vesey,  429;  2  Minor's  Inst.  (4th  ed.) 
287-8  ;  Graj''s  Restraints  on  Alienation  (2d  ed.),  sees.  105  and  134. 

The  reasons  for  this  doctrine  or  principle  is  the  repugnancy  of  such 
restraints  upon  the  ordinary  rights  of  propertj-,  and  tiiat  property 
would  thereby  be  withdrawn  from  the  ordinary  rules  and  channels  of 
commerce  and  trade. 

In  Coke  upon  Litt.,  p.  223  a,  in  discussing  conditions  against  aliena- 
tion, it  is  said :  "  The  like  law  is  of  a  devise  in  fee  upon  condition  that 
the  devisee  shall  not  alien,  the  condition  is  void ;  and  so  it  is  of  a 
grant,  release,  confirmation,  or  any  other  conveyance,  whereby  a  fee 
simple  doth  pass.  For  it  is  absurd  and  repugnant  to  reason  that  he 
that  hath  no  possibility  to  have  the  land  revert  to  him  should  restrain 
his  feoffee  in  fee  simple  of  all  his  power  to  alien.  And  so  it  is  if  a  man 
be  possessed  of  a  lease  for  years,  or  of  a  horse,  or  of  any  other  chattel, 
real  or  personal,  and  give  or  sell  his  whole  interest  or  propertie  therein, 
upon  condition  that  the  donee  or  vendee  shall  not  alien  the  same,  the 
same  is  void,  because  his  whole  interest  and  propertie  is  out  of  him,  so 
as  he  hath  no  possibilitie  of  a  reverter ;  and  it  is  against  trade  and 
trafflque  and  bargaining,  and  contracting  between  man  and  man." 

The  case  of  a  settlement  upon  a  married  woman,  or  in  reference  to 
coverture,  is  an  exception,  or  apparent  exception,  to  the  general  rule 
that  conditions  restraining  the  power  of  alienation  and  exempting 
property  from  the  liabilitj*  for  the  debts  of  the  owner  is  repugnant  and 
void.  But  the  whole  doctrine  of  the  equitable  separate  estate  of  a 
married  woman  is  the  creature  of  equity,  the  invention  of  the  Chan- 
cellors, and  sets  at  naught  many  of  the  principles  of  the  common  law. 
2  Minor's  Inst.  (4th  ed.)  948. 

"  When  this  court,"  said  Lord  Cottenham  in  Tullett  v.  Armstrong^ 
4  Myl.  &  Cr.  377,  "  first  established  the  separate  estate,  it  violated  the 
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laws  of  property  as  between  husband  and  wife;  but  it  was  tliought 
beneficial  and  it  prevailed.  It  being  once  settled  tiiat  'a  wife  miglit  en- 
joy separate  estate  as  a  feme  sole,  the  laws  of  property  attached  to 
this  new  estate ;  and  it  was  found,  as  part  of  such  law,  that  the  power 
of  alienation  belonged  to  the  wife,  and  was  destructive  of  the  security 
intended  for  it.  Equity  again  interfered,  and  by  another  violation  of 
the  law  of  property  supported  the  validity  of  the  prohibition  against 
alienation."     Buckton  v.  Hay,  11  Chj'.  Div.  645. 

It  is  also  well  settled  in  England  that  the  right  of  alienation  and  lia- 
bility for  debts  are  inseparable  incidents  of  a  life  estate,  whether  lim- 
ited by  way  of  trust  or  otherwise,  except  in  cases  where  there  is  a 
termination,  or  limitation  over,  of  the  estate  dependent  upon  attempted 
alienation  or  seizure  by  creditors.  Brandon  v.  Robinson,  18  Vesey, 
429;  Graves  v.  Dolphin,  1  Sira.  66;  Rockford  v.  Hackman,  9  Hare, 
475  ;  Gray  on  Restraints  on  Alienation  of  Property,  sec.  134. 

It  is  also  equally  well  settled  in  this  country,  even  in  those  jurisdic- 
tions where  "  spendthrift  trusts  "  are  upheld,  that  liability  for  debts  is 
an  inseparable  incident  of  a  legal  life  estate.  In  the  case  of  Hahn  v. 
Hutchinson,  159  Pa.  St.  138,  139,  the  Supreme  Court  of  Pennsylvania, 
where  such  trusts  seem  to  have  had  their  origin,  held,  following  prior 
decisions,  that  "  in  order  to  protect  the  estate  from  creditors,  the  legal 
estate  must  be  in  the  hands  of  a  trustee,  and  if  the  equitable  estate 
tecome  merged  in  the  legal  it  could  be  immediately  seized  in  execution 
by  the  creditors."  Professor  Gray,  who  has  given  this  subject  the 
most  thorough  investigation,  in  his  works  on  Restraints  on  Alienation, 
says  there  is  not  a  shred  of  authorit3',  on  either  side  of  the  Atlantic,  in 
favor  of  the  doctrine  that  a  life  tenant  of  the  legal  estate  in  land  can 
be  restrained  from  alienation.  Sees.  138,  134.  In  our  investigation, 
we  have  found  no  case  holding  a  contrary  doctrine,  unless  it  be  some 
Illinois  cases  referred  to  by  Professor  Gra^'.  At  least,  the  overwhelm- 
ing current  of  autliority  is  that  a  legal  life  estate  is  subject  to  the  legal 
incidents  of  property-,  one  of  which  is  that  it  is  liable  for  the  owner's 
debts.  Ehrusman\.  Senor,  162  Pa.  St.  577;  Willinghamy.  Janrin, 
60  N.  H.  174 ;  McCleary  v.  Ellis,  54  Iowa,  311 ;  Maynard  v.  Cleaves, 
149  Mass.  307. 

If  liability  for  debts  is  an  inseparable  incident  of  a  legal  life  estate, 
as  it  unquestionably'  is,  whj'  should  it  not  be  an  inseparable  incident  of 
a  lilie  estate  in  equity?  One  reason  why  it  is  an  inseparable  incident 
of  property  at  common  law  is,  that  it  is  against  public  policy  that 
a  man  "should  have  an  estate  to  live  on,  but  not  an  estate  to  pay 
debts  with."  Does  not  this  reason  apply  as  much  to  equitable  estates 
as  to  legal?  A  restraint  on  alienation  and  freedom  from  liability  for 
debt  are  as  much  against  public  polic}'  in  the  one  case  as  in  the  other. 
The  English  chancery  courts  recognized  this,  and  applied  the  rule  of 
the  common  law  to  equitable  estates.  The}'  did  not  engraft  any  new 
doctrine  on  the  common  law,  as  is  suggested  in  some  of  the  cases 
which  uphold  spendthrift  trusts;  hut,  as  Professor  Gray  shows  con- 
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clusively,  "  they  walked  scrupulously  in  the  ancient  ways  of  the  law ; 
and  it  is  these  late  cases  which  have  departed  from  the  principles  of 
the  common  law  as  much  as  they  have  from  the  precedents  in  equitj-." 
"  The  common  law,"  as  he  says,  "  held  that  legal  estates  of  freehold, 
whether  in  fee-simple  or  for  life,  should  not  be  inalienable  ;  and  chan- 
cery held  the  same  of  equitable  estates  of  freehold.  The  common  law 
held  that  a  legal  life  estate  might  be  made  determinable  on  alienation ; 
and  chancery  held  the  same  of  an  equitable  life  estate."     Sec.  256. 

Not  only  did  courts  of  equitj',  in  the  furtherance  of  a  wise  public 
policy,  recognize  the  fact  that  equitable  as  well  as  legal  estates  should 
not  be  withdrawn  from  commerce,  and  should  be  liable  for  the  obliga- 
tions of  the  owner,  but  at  an  early  daj',  very  soon  after  we  had  severed 
our  connection  with  the  mother  country,  the  law-making  power  of  this 
State,  by  an  act  regulating  conveyances,  which  went  into  effect  Jan- 
uary 1,  1787,  and  which,  with  some  verbal  changes,  is  found  in  sec. 
2428  of  the  Code  of  1887,  declared  that  "  Estates  of  every  kind,  holden 
or  possessed  in  trust,  shall  be  subject  to  debts  and  charges  of  the  per- 
sons to  whose  use  or  to  whose  benefit  they  are  holden  or  possessed,  as 
they  would  be  if  those  persons  owned  the  like  interest  in  the  things 
holden  or  possessed,  as  in  the  uses  or  trusts  thereof."  12  Hennings 
Stat,  at  Large,  ch.  62,  p.  157 ;  1  Rev.  Code  of  1819,  ch.  99,  sec.  30. 

This  statute  makes  the  equitable  estate  of  the  cestui  que  trust  liable 
for  his  debts  to  the  same  extent  as  if  he  were  the  legal  owner  of  the 
same.  If  a  condition  is  annexed  to  a  legal  life  estate  that  it  shall  not 
be  liable  for  the  owner's  debts,  it  is  void.  Wh}',  then,  is  not  a  like  con- 
dition annexed  to  an  equitable  life  estate  void  also  ? 

The  legislation  of  this  State  shows  that  it  was  the  object  and  policy 
of  the  Legislature  to  make  all  estates,  where  the  owner  is  sui  juris, 
liable  for  debt,  whether  legal  or  equitable,  except  such  as  might  be  ex- 
empt bj'  express  statutory  provisions.  The  effect  of  upholding  spend- 
thrift trusts  would  be  to  encourage  idleness  and  lessen  enterprise,  and 
to  foster  a  class  who  become  more  and  more  reckless  and  indifferent 
to  their  honest  debts  from  a  sense  that  they  are  hedged  in  by  the  law 
beyond  the  reach  of  their  creditors. 

The  decisions  of  the  American  courts  upon  this  question  are  conflict- 
ing, and  the  reasoning  of  the  cases  which  uphold  spendthrift  trusts  is 
unsatisfactorj',  and,  as  it  seems  to  us,  at  war  with  well  settled  prin- 
ciples of  law  as  to  the  incidents  of  property,  whilst  the  English  courts 
of  chancery,  and  the  American  cases  which  follow  them  (even  if  our 
statute  did  not  make  a  debtor's  equitable  property-  liable  for  his  debts 
to  the  same  extent  as  if  he  were  the  legal  owner),  seem  to  us  to  be 
sustained  by  the  better  reason,  and  to  be  in  furtlierance  of  a  wise  pub-' 
lie  policy.  Whatever  rights,  whether  legal  or  equitable,  a  person  sui 
juris  has  in  property,  ought  to  be,  and  we  think  are,  liable  for  his  debts 
except  so  far  as  exempt  therefrom  by  statute.  Whatever  rights  oi 
property  the  cestui  que  trust  can  demand  from  his  trustees,  his  creditors 
ought  to  have  the  right  to  subject  to  the  payment  of  their  debts  unless 


218  HUTCHINSON   V.  MAXWELL.  [CHAP.    11. 

his  rights  are  so  connected  or  blended  with  the  rights  of  others  that  it 
cannot  be  subjected  without  prejudice  to  the  latter's  rights.  Nickell, 
&c.  V.  Handly,  &c.,  10  Gratt.  336,  339. 

Having  reached  this  conclusion,  the  provisions  in  the  deed  of  Mrs. 
Maxwell  must  be  held  to  be  void  in  so  far  as  thej'  declare  that  the 
property-  rights  which  her  husband  acquired  under  the  deeds  shall  not 
be  liable  for  his  debts. 

The  next  question  is,  what  rights  of  property  did  the  husband  ac- 
quire by  the  deeds? 

By  the  first  mentioned  deed,  filed  with  the  bill  and  marked  "  Exliibit 
B,"  he  acquired  an  absolute  equitable  estate  in  the  horses  and  other 
personal  property  described  in  clause  numbered  one  of  that  deed,  or  in 
the  proceeds  thereof,  in  the  event  the  trustee  sold  the  same,  as  he 
had  authority  to  do  under  the  provisions  of  the  deed.  Under  that  deed, 
and  the  other  deed  filed  with  the  bill,  marked  "Exhibit  C,"  he  was  en- 
titled to  what,  in  the  judgment  and  discretion  of  the  trustee,  would  be 
a  proper  and  comfortable  support  and  maintenance  out  of  the  rents  and 
profits  of  the  farm  convej^ed  by  the  first-named  deed,  and  out  of  the 
income,  rents  and  profits  of  the  property  conveyed  b}'  the  second-named 
deed,  after  paying  taxes,  insurance  and  necessarj'  expenses  of  adminis- 
tering  the  trust,  and  which  were  made  prior  charges  upon  the  profits  and 
income  received  by  the  trustee  from  the  farm,  and  from  the  property 
conveyed  bj-  the  other  deed.  And  the  husband  was  further  entitled, 
under  the  provisions  of  the  first-named  deed,  to  the  annual  interest  or 
income  on  so  much  of  the  rents  and  profits  of  the  farm  as  were  not 
necessary  for  the  said  proper  and  comfortable  support  and  maintenance 
of  the  husband,  and  which  the  trustee  was  required  by  the  deed  to  invest 
as  a  capital  sum  or  interest  bearing  fund. 

We  are  of  opinion,  therefore,  that  the  appellants  have  the  right  to 
have  subjected  to  the  payment  of  their  debts,  so  far  as  may  be  neces- 
sarj',  the  horses  and  other  personal  propertj'  conveyed  by  clause  num- 
bered one  of  the  deed  marked  "  Exhibit  B"  and  filed  with  the  bill,  or 
the  proceeds  thereof  if  that  property  has  been  sold  by  the  trustee ;  and, 
so  much  of  the  rents,  profits  and  income  derived  by  the  trustee  from 
the  other  property  conveyed  by,  and  also  in  the  fund  invested  under, 
the  two  deeds,  after  paying  the  prior  charges  of  taxes,  insurance,  &c., 
charged  thereon,  as  the  husband  would  be  entitled  to  receive  for  his 
proper  and  comfortable  support  and  maintenance  under  the  provisions 
of  the  said  deeds. 

It  is  true,  there  is  a  discretion  vested  in  the  trustee  by  the  deeds  as 
to  what  amount  of  the  rents,  profits  and  income  arising  from  the  prop- 
erty conveyed  shall  be  applied  to  the  husband's  support  and  main- 
tenance, but  it  seems  to  be  settled  that  where  trustees  are  directed  to 
applj'  the  income  of  a  trust  fund  for  the  support  and  benefit  of  the 
debtor,  and  for  other  purposes,  but  have  no  right  to  exclude  the  debtor, 
then  the  assignee  and  the  creditors  can  claim  from  the  trustee  the 
amount  which  the  debtor  could  have  claimed  should  have  been  applied 
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to  his  benefits.  Paffe  v.  Wai/,  3  Boav.  20 ;  Kearsley  v.  Woodcock, 
3  Hare,  185  ;  Rippon  v.  Norton,  2  Beav.  63  ;  Wallace  v.  Anderson,  16 
Beav.  533,  and  Gray  on  Restraints  on  Alienation,  159. 
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StJPKEME  Judicial  Couet  of  Massachusetts.     1882. 
[Eeported  133  Mass.  175.] 

Morton,  C.  J.  The  defendant,  Mrs.  Windram,  after  her  marriage, 
being  possessed  in  her  own  right  of  personal  propertj-,  convejed  it  to 
trustees  hy  an  indenture  dated  in  March  1879.  The  trusts  declared  bj- 
the  indenture  are,  that  the  trustees  are  to  pay  the  net  income  to  her 
semi-annually  dui'ing  her  life  "  upon  her  sole  and  separate  order  or 
receipt,  the  same  not  to  be  bj-  way  of  anticipation,"  and  to  pay  the 
principal  to  her  children  upon  her  death,  or  when,  after  her  death,  they 
arrive  at  the  age  of  thirt}'  j'ears,  except  as  to  a  sum  not  exceeding 
twenty-flve  thousand  dollars,  over  which  she  retains  a  power  of  ap- 
pointment bj-  will. 

After  this  settlement  in  trust,  she  jointly  with  her  husband  borrowed 
a  large  sum  of  money  of  the  plaintiff,  and,  as  security  tlierefor,  assigned 
and  transferred  to  the  plaintiff,  by  an  instrument  in  which  her  husband 
joined,  all  her  right  and  interest  to  and  in  the  income  of  said  trust  fund 
accruing  under  the  said  indenture.  The  object  of  this  bill  in  equitj-, 
which  is  brought  under  the  Gen.  Sts.  c.  113,  §  2,  cl.  11,  is  to  reach  and 
appl}',  in  pa3-ment  of  the  plaintiff's  debt,  the  income  to  which  she  be- 
came entitled  under  the  indenture  after  the  assignment  to  the  plaintiff. 
The  provision  that  the  trustees  are  to  pay  the  net  income  to  her  upon 
her  sole  receipt,  and  not  "  by  way  of  anticipation,"  is  clearly  intended 
to  restrain  the  power  of  the  cestui  que  trust  to  alienate  the  income  in 
advance ;  and  the  case  therefore  raises  the  question,  whether  such  re- 
straint of  alienation  is  valid  as  against  subsequent  creditors  or  pur- 
chasers with  notice. 

It  was  decided  in  the  case  of  Broadway  National  Bank  v.  Adams, 
133  Mass.  170,  that  the  founder  of  a  trust  for  the  benefit  of  another 
maj'  by  suitable  provisions  restrain  the  power  of  the  cestui  que  trust 
to  alienate  the  income  by  anticipation,  and  protect  the  income  from  the 
claims  of  his  creditors  until  it  is  paid  over  to  him.  In  that  case,  it 
was  not  necessary  to  consider  whether  a  man  could  settle  his  own 
property  in  trust  to  pay  the  income  to  himself  with  a  like  restraint  of 
alienation  which  would  be  valid.  It  seems  to  us  that  the  two  questions 
are  quite  different. 

The  general  policj'  of  our  law  is,  that  creditors  shall  have  the  right 
to  resort  to  all  the  property  of  the  debtor,  except  so  far  as  the  Statutes 
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exempt  it  from  liabilitj-  for  his  debts.  But  this  policy  does  not  subject 
to  the  debts  of  the  debtor  the  property  of  another,  and  is  not  defeated 
■when  the  founder  of  a  trust  is  a  person  other  than  the  debtor.  In  such 
case,  the  founder,  having  the  entire  Jus  disponendi  in  disposing  of  his 
own  propertj-,  sees  fit  to  give  to  his  beneficiary  a  qualified  and  limited, 
instead  of  an  absolute,  interest  in  the  income.  Creditors  of  the  bene- 
ficiary have  no  right  to  complain  that  the  founder  did  not  give  his 
property  for  their  benefit,  or  that  they  cannot  reach  a  greater  interest 
in  the  propertj*  than  the  debtor  has,  or  ever  had.  But  when  a  man 
settles  his  property  upon  a  trust  in  his  own  favor,  with  a  clause  re- 
straining his  power  of  alienating  the  income,  he  undertakes  to  put  his 
own  propertj-  out  of  the  reach  of  his  creditors,  while  he  retains  the 
beneficial  use  of  it.  The  practical  operation  of  the  transaction  is,  that 
he  transfers  a  portion  only  of  his  interest,  retaining  in  himself  a  bene- 
ficial interest,  which  he  attempts  by  his  own  act  to  render  inalienable 
by  himself  and  exempt  from  liability  for  his  debts. 

To  permit  a  man  thus  to  attach  to  a  valuable  interest  in  property 
retained  hy  himself  the  qualitj'  of  inalienabilitj-  and  of  exemption  from 
his  debts,  seems  to  us  to  be  going  further  than  a  sound  public  policy 
will  justifj'.  No  authorities  arc  cited  in  favor  of  such  a  rule.  In  Eng- 
land it  is  the  settled  rule  that  the  founder  of  a  trust  in  favor  of  a  third 
person  (except  married  women)  cannot,  bj*  a  clause  restraining  aliena- 
tion, put  the  income  out  of  the  reach  of  the  creditors  of  the  beneficiary-. 
See  cases  cited  in  Broadway  National  Bank  v.  Adams. 

'  In  Pennsylvania,  where  the  English  rule  is  rejected,  and  the  same 
rule,  as  to  the  power  of  a  founder  of  a  trust  in  favor  of  a  third  person, 
adopted  by  us  in  Broadway  National  Bank  v.  Adams,  is  upheld,  the 
courts  yet  hold  that  a  person  cannot  so  settle  his  own  property  in  trust, 
as  to  put  his  right  to  the  income  retained  by  him  beyond  the  reach  of 
his  creditors,  b^'  a  provision  against  alienation  or  otherwise.  Johnston 
V.  Sarvy,  2  Penn.  82  ;  Mackason's  Appeal,  42  Penn.  St.  330.  See  also 
Lackland  v.  Smith,  5  Mo.  App.  153. 

It  is  true  that  a  man,  who  is  not  indebted,  maj-  by  a  voluntary  con- 
vej'ance  made  in  good  faith  transfer  his  property  so  as  to  put  it  out  of 
the  reach  of  future  creditors.  When  a  man  transfers  a  trust  fund,  of 
which  the  income  is  to  be  paid  to  him  during  his  life,  and  the  principal 
at  his  death  to  be  paid  or  transferred  to  others,  the  principal  may  be 
beyqnd  the  reach  of  his  future  creditors ;  but  we  are  of  opinion  that  his 
right  to  the  income  which  he  retains  in  himself  may  be  alienated  by  him, 
is  liable  for  his  debts,  and  may  be  reached  in  equitj'. 

/  Another  question,  not  free  from  difficult}',  arises  in  this  case,  and 
that  is  whether  this  rule  applies  in  the  case  of  a  conveyance  of  her 

I  property  in  trust  by  a  married  woman.  In  England,  where,  as  we 
have  before  said,  the  general  rule  is  that  restraints  of  alienation  in 
wills  or  deeds  are  invalid,  the  Court  of  Chancery  from  the  time  of  Lord 
Thurlow  has  recognized  an  exception  to  the  rule  in  favor  of  married 
women.     Parkes  v.  White,  11  Ves.  209;  Jackson  v.  Sobhouse,  2 
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Meriv.  483  ;    Woodmestony.  Walker,  2Euss.  &  Mj-1.  197.    Numerous 
other  cases  might  be  cited. 

The  reason  of  the  exception  is,  that  a  married  woman  is  not  sui  juris, 
and  that  such  a  restraint  of  her  power  of  alienation  is  necessary-  as  a 
protection  to  lier  against  the  coercion  and  influence  of  her  husband. 

Bj-  the  common  law  of  England,  a  married  woman  could  not  hold 
an^'  separate  property.  The  settlement  upon  her  by  means  of  a  trust 
of  an  equitable  separate  estate,  was  the  invention  of  equity,  and  the 
Court  of  Chancery  allowed  the  clause  against  anticipation,  in  order  to 
give  full  effect  to  the  estate  itself,  and  to  secure  to  her,  free  from  the 
influence  of  the  husband,  the  benefit  intended  bj'  the  settlei". 

But  the  legislation  of  tliis  Commonwealth  has  essentially  changed  the 
common  law  status  of  a  married  woman,  especially  in  respect  to  her 
holding  separate  propertj'.  Bj-  our  Statutes,  a  married  woman  is  now 
enabled  to  take,  hold,  manage  and  dispose  of  property-,  to  make  con- 
tracts, and  to  sue  and  be  sued,  in  the  same  manner  as  if  she  were  sole. 
Pub.  Sts.  c.  147.  Except  as  to  dealings  with  her  husband,  she  is  made 
a  person  sui  juris.  Tlie  Statute  intends,  what  it  declares,  that  she 
shall  hold  her  separate  property  in  the  same  manner  as  if  she  were  sole, 
with  the  same  rights  and  privileges,  and  also  subject  to  the  same  rules, 
responsibilities  and  liabilities,  as  &feme  sole. 

Courts  of  equity  upheld  the  restraint  of  alienation  in  favor  of  a 
married  woman  because  of  her  disability  during  coverture,  and  as  an 
incident  of  the  trust  estate  necessary  for  her  protection.  The  Statutes 
having  removed  her  disability,  and  having  made  nnnecessarj-  the  creation 
of  a  trust  estate,  the  incidents  of  the  trust  estate  and  the  equitable  rights 
gi'owing  out  of  it  no  longer  remain  in  her  favor.  She  is  put  upon  the 
same  footing  as  if  she  were  a.  feme  sole.  She  no  longer  needs  any  pro- 
tection against  the  marital  rights  of  her  husband.  It  is  argued  that  she 
still  needs  protection  against  his  persuasion  and  undue  influence.  The 
Statutes  have  made  such  provisions  as  were  deemed  necessary  to  meet 
this  danger,  by  providing  that,  upon  her  application  to  the  Supreme 
Judicial  Court,  a  trustee  may  be  appointed,  and  she  may  thereupon 
convey  her  separate  estate  to  the  trustee  upon  such  trusts  and  to  such 
uses  as  she  may  declare.    Pub.  Sts.  c.  147,  §  13. 

For  these  reasons,  we  are  of  opinion  that  the  provision  in  the  inden- 
ture of  March,  1879,  intended  to  restrain  Mrs.  Windram's  power  of 
alienating  the  income  of  the  trust  fund,  is  invalid ;  and  that  the  plain- 
tiff is  entitled  to  the  income  after  the  assignment  to  it,  or  after  notice/ 
thereof  was  given  to  the  trustees,  if  they  have  paid  it  to  Mrs.  Windranj 
before  such  notice. 

We  need  not  consider  what  effect  the  modification  of  the  trusts  made 
in  September,  1880,  may  have  upon  the  rights  of  other  parties.  By 
this  modification,  the  trustees,  instead  of  paying  the  income  to  Mrs. 
Windrara,  were  to  disburse  it  for  her  benefit,  as  they  should  see  fit. 
It  is  clear  that  it  would  be  a  gross  fraud  to  allow  it  to  defeat  the  rights 
of  the  plaintiff"  under  its  prior  assignment,  and  the  presiding  justice  who 
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heard  the  case  rightly  ruled  that  it  was  incompetent  and  immaterial  as 
agahist  the  plaintiff. 

The  result  is,  that  the  plaintiff  is  entitled  to  a  decree,  the  terms  of 
which  must  be  settled  before  a  single  justice. 

Decree  for  the  plaintiffs 

E.  8.  Mansfield,  for  the  plaintiff. 

A.  S.  Wheeler  and  J.  H.  Young,  for  the  defendants. 

'  See  Jackson  v.  Von  Zedliix,  136  Mass.  342  (1884);  and  of.  Holmes  v.  Pewney,  3 
K.  &  J.  90  (1856). 
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CHAPTER    I. 
FRAUDULENT   CONVEYANCES. 


SECTION    I. 

CONVEYANCES  IN  FRAUD  OF  PURCHASERS. 

St.  27  Eliz.  c.  4  (1585);  — Forasmuch  as  not  only  the  Queen's  most 
excellent  Majesty,  but  also  divers  of  her  Highness'  good  and  loving 
subjects,  and  bodies  politic  and  corporate,  after  conveyances  ob- 
tained, or  to  be  obtained,  and  purchases  made  or  to  be  made,  of  lands, 
tenements,  leases,  estates  and  hereditaments,  for  mone^*  or  other  good 
considerations,  may  have,  incur  and  receive  great  loss  and  prejudice 
by  reason  of  fraudulent  and  covinous  conveyances,  estates,  gifts, 
grants,  charges  and  limitations  of  uses  heretofore  made  or  hereafter  to 
be  made,  of,  in  or  out  of  lands,  tenements  or  hereditaments  so  pur- 
chased or  to  be  purchased :  (2)  which  said  gifts,  grants,  charges, 
estates,  uses  and  conveyances  were,  or  hereafter  shall  be,  meant  and 
intended  by  the  parties  that  so  make  the  same  to  be  fraudulent  and 
covinous,  of  purpose  and  intent  to  deceive  such  as  have  purchased  or 
shall  purchase  the  same ;  (3)  or  else  by  the  secret  intent  of  the  parties 
the  same  be  to  their  own  proper  use,  and  at  their  free  disposition, 
(4)  colored  nevertheless  by  a  feigned  countenance  and  show  of  words 
and  sentences,  as  though  the  same  were  made  bona  fide,  for  good 
causes,  and  upon  just  and  lawful  considerations  : 

II.  For  remedy  of  which  inconveniences,  and  for  the  avoiding  of  such 
fraudulent,  feigned  and  covinous  conveyances,  gifts,  grants,  charges, 
uses  and  estates,  and  for  the  maintenance  of  upright  and  just  dealing 
in  the  purchasing  of  lands,  tenements  and  hereditaments ;  (2)  be  it 
ordained  and  enacted  by  the  authority  of  this  present  parliament,  That 
all  and  every  conveyance,  grant,  charge,  lease,  estate,  encumbrance 
and  limitation  of  use  or  uses,  of,  in  or  out  of  any  lands,  tenements  or 
other  hereditaments  whatsoever,  had  or  made  anj-  time  heretofore  sith- 
ence  the  beginning  of  the  Queen's  Majesty's  reign  that  now  is,  or  at 
•any  time  hereafter  to  be  had  or  made,  for  the  intent  and  of  purpose  to 


224  ST.   27   ELIZ.  C.   4.  [CHAP.  I. 

defraud  and  deceive  such  person  or  |)ersons,  bodies  politic  or  corpo- 
rate, as  have  purchased  or  shall  afterwards  purchase  in  fee-simple, 
fee-tail,  for  life,  lives  or  j-oars,  the  same  lands,  tenements  and  heredit- 
aments, or  any  part  or  parcel  thereof,  so  formerly-  conve3-ed,  granted, 
leased,  charged,  encumbered  or  limited  in  use,  (3)  or  to  defraud  and 
deceive  such  as  have  or  shall  purchase  an}'  rent,  profit  or  commoditj' 
in  or  out  of  the  same,  or  an}'  part  thereof,  (4)  shall  be  deemed  and 
taken  onh'  as  against  that  person  and  persons,  bodies  politic  and  cor- 
porate, his  and  their  heirs,  successors,  executors,  administrators  and 
assigns,  and  against  all  and  everj'  other  person  and  persons  lawfiillj'' 
having  or  claiming  bj',  from  or  under  them,  or  any  of  them,  which  have 
purchased  or  shall  hereafter  so  purchase  for  money  or  other  good  con- 
sideration, the  same  lands,  tenements  or  hereditaments,  or  any  part  or 
parcel  thereof,  or  any  rent,  profit  or  commoditj'  in  or  out  of  the  same, 
to  be  utterly  void,  frustrate  and  of  none  effect;  (5)  any  pretence, 
color,  feigned  consideration,  or  expressing  of  any  use  or  uses  to  the 
contrary  notwithstanding. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 
and  every  the  parties  to  such  feigned,  covinous  and  fraudulent  gifts, 
grants,  leases,  charges  or  conve3'ances  before  expressed,  or  being 
privy  and  knowing  of  the  same  or  any  of  them,  which  after  the  twen- 
tieth da}-  of  April  next  coming  shall  wittingly  and  willingly  put  in  ure, 
avow,  maintain,  justify  or  defend  the  same  or  an}'  of  them,  as  true, 
simple,  and  done,  had  or  made,  bona  fide,  or  upon  good  consideration, 
to  the  disturbance  or  hindrance  of  the  said  purchaser  or  purchasers, 
lessees  or  grantees,  or  of  or  to  the  disturbance  or  hindrance  of  their 
heirs,  successors,  executors,  administrators  or  assigns,  or  such  as 
have  or  shall  lawfully  claim  anything  by,  from  or  under  them,  or  any 
of  them  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of 
the  said  lands,  tenements  and  hereditaments  so  purchased  or  charged  ; 
(2)  the  one  moiety  whereof  to  be  to  the  Queen's  Majesty,  her  heirs  and 
successors,  and  the  other  moiety  to  the  party  or  parties  grieved  by  such 
feigned  and  fraudulent  gift,  grant,  lease,  conveyance,  encumbrance  or 
limitation  of  use,  to  be  recovered  in  any  of  tlie  Queen's  courts  of  record, 
by  action  of  debt,  bill,  plaint  or  information,  wherein  no  essoin,  pro- 
tection or  wager  of  law  shall  be  admitted  for  the  defendant  or  defend- 
ants ;  (3)  and  also  being  thereof  lawfully  convicted,  shall  suffer 
imprisonment  for  one  half  year  without  bail  or  mainprise. 

IV.  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
That  this  Act  or  anything  therein  contained  shall  not  extend  or  be  con- 
strued to  impeach,  defeat,  make  void  or  frustrate  any  conveyance, 
assignment  of  lease,  assurance,  grant,  charge,  lease,  estate,  interest  or 
limitation  of  use  or  uses,  of,  in,  to  or  out  of  any  lands,  tenements  or 
hereditaments  heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bona  fide,  to  any 
pei-son  or  persons,  bodies  politic  or  corporate ;  anything  before- 
mentioned  to  the  contrary  hereof  notwithstanding. 
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V.  And  be  it  further  enacted  bj'  the  authorit}-  aforesaid,  That  if 
anj'  person  or  persons  have  heretofore  sithence  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  made  or  hereafter  sliall  make  anj- 
conveyance,  gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or 
assurance  of,  in  or  out  of  any  lands,  tenements  or  hereditaments,  with 
any  clause,  provision,  article  or  condition  of  revocation,  determination 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  conve^-ance, 
assurance,  grants,  limitations  of  uses  or  estates  of,  in  or  out  of  the 
said  lands,  tenements  or  hereditaments,  or  of,  in  or  out  of  anj'  part 
or  parcel  of  them,  contained  or  mentioned  in  anj-  writing,  deed  or 
indenture  of  such  assurance,  conveyance,  grant  or  gift ;  (2)  and  after 
sucb  conveyance,  grant,  gift,  demise,  charge,  limitation  of  uses  or 
assurance  so  made  or  had,  shall  or  do  bargain,  sell,  demise,  grant, 
convey  or  charge,  the  same  lands,  tenements  or  hereditaments,  or  any 
part  or  parcel  thereof,  to  anj-  person  or  persons,  bodies  politic  and 
corporate,  for  money  or  other  good  consideration  paid  or  given  (the 
said  first  convej-ance,  assurance,  gift,  grant,  demise,  charge  or  limita- 
tion, not  by  him  or  them  revoked,  made  void  or  altered,  according  to 
the  power  and  authority  reserved  or  expressed  unto  him  or  them  in  and 
by  the  said  secret  convej'ance,  assurance,  gift  or  grant),  (3)  That  then 
the  said  former  conveyance,  assurance,  gift,  demise  and  grant,  as 
touching  the  said  laiids,  tenements  and  hereditaments,  so  after  bar- 
gained, sold,  conveyed,  demised  or  charged,  against  the  said  bar- 
gainees, vendees,  lessees,  grantees  and  every  of  them,  their  heirs-, 
successoi's,  executors,  administrators  and  assigns,  and  against  all  and 
every  person  and  persons  which  have,  shall  or  may  lawfully  claim  anj-- 
thing,  bj',  from  or  under  them  or  any  of  them,  shall  be  deemed,  taken 
and  adjudged  to  be  void,  frustrate,  and  of  none  effect,  by  virtue  and 
force  of  this  present  Act. 

VI.  Provided  nevertheless,  That  no  lawful  mortgage  made  or  to  be 
made  bona  fide,  and  without  fraud  or  covin,  upon  good  consideration, 
shall  be  impeached  or  impaired  by  force  of  this  Act,  but  shall  stand  in 
the  like  force  and  effect  as  the  same  should  have  done  if  this  Act  had 
never  been  had  nor  made ;  anything  in  this  Act  to  the  contrary  in  any 
wise  notwithstanding. 


GOOCH'S  CASE. 
Queen's  Bench.     1590. 

[Reported  5  Co.  60  a.] 

And  in  this  case,'  Weay,  Chief  Justice,  said,  if  A.  seised  of  land 
in  fee  makes  a  fraudulent  conveyance,  to  the  intent  to  deceive  and  de^ 
fraud  purchasers  against  the  Stat,  of  27  El.  and  continues  in'posses- 
1  Only  an  extract  is  printed  from  this  case. 
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sion,  and  is  reputed  as  owner,  B.  enters  into  discourse  witli  A.  for  the 
purchase  of  it,  and  b}-  accident  B.  has  notice  and  knowledge  of  this 
fraudulent  convejance  and  notwithstanding  concludes  with  A.  and 
takes  his  assurance  of  him  ;  in  this  case  B.  shall  avoid  the  said  fraudu- 
lent conve^-ance  by  the  said  A6t,  notwithstanding  his  notice ;  for  the 
Act  has  by  express  words  made  the  fraudulent  conveyance  void  as  to  a 
purchaser ;  and  forasmuch  as  it  is  within  the  express  purview  of  the 
Act,  it  ought  to  be  so  taken  and  expounded  in  suppression  of  fi-aud. 
-And  according  to  the  opinion  of  the  Lord  Wrat,  it  was  unanimousl}- 
agreed  and  resolved  by  the  whole  Court  of  Common  Pleas,  Pasch.  3 
Jacobi  in  evidence  to  a  jury  in  an  Ejectione  firmce,  on  a  lease  made  by 
Standen  to  House,  plaintiff,  against  Bullock,  defendant,  that  where  one 
Bullock  had  made  a  fraudulent  estate  of  his  land  within  the  said  Act  of 
27  El.  to  A.  B.  and  C.  and  afterwards  notwithstanding  offered  to  sell  the 
said  land  to  Standen,  and  before  assurance  thereof  made  by  Bullock, 
Standen  had  notice  of  the  said  fraudulent  conveyance,  and  notwith- 
standing proceeded  and  took  his  assurance  of  Bullock  that  Standen 
should  avoid  (by  the  said  Act)  the  said  fraudulent  conveyance  ;  for  the 
notice  of  the  purchaser  cannot  make  that  good  which  an  Act  of  Parlia- 
ment made  void  as  to  him.  And  true  it  is,  quod  non  decipitur  qui 
scit  se  decipi.  But  in  that  case  the  purchaser  is  not  deceived ;  for  the 
fraudulent  conveyance  whereof  he  has  notice  is  void  as  to  him  by  the 
said  Act,  and  therefore  shall  not  hurt  him,  nor  is  he,  as  to  that,  in  any 
manner  deceived. 


COLVILE   V.   PARKER. 
King's  Bench.     1607. 

{Reported  Cio.  Jac.  158,] 

Information  upon  the  Statute  of  27  Eliz.  c.  4,  of  fraudulent  convey- 
ances. Upon  evidence  to  the  jury,  Tanfield  cited  it  to  be  adjudged 
in  one  Woodless  Case,  where  one  after  marriage  voluntarily  assigned  a 
lease  of  years  quasi  in  jointure  for  his  wife,  and  took  the  profits,  and 
afterwards  sold  it  to  one  who  had  not  anj'  notice  of  this  convej-ance, 
that  it  was  within  the  Statute,  althougli  at  first  it  was  not  made  upon 
trust  to  be  revoked,  nor  any  clause  of  revocation  therein,  because  it 
was  a  voluntary  conveyance  at  first,  and  shall  be  intended  fraudulent 
at  the  beginning :  but  if  at  the  time  of  the  marriage  or  afterwards,  by 
reason  of  a  portion  given  hy  his  wife's  friends  in  recompense  thereof, 
and  for  a  provision  for  the  maintenance  oPhis  wife,  he  had  made  an 
assignment  of  such  a  lease  to  his  wife's  friends,  and  had  afterwards 
taken  the  profits  thereof  (as  in  rea  on  he  ought  during  his  life),. and 
then  had  sold  that  term,  j'et  it  had  not  been  within  the  Statute.* 

1  Cf.  Doe  d.  Odey-v.  Mnnninq,  9  East,  59  (1807). 

But  a  conveyance  to  Cliarity  is  held  not  to  be  within  the  terms  of  the  statute, 
Ramsay  v.  Gilchrist,  [1892]  A.  C.  412. 

The  whole  doctrine  is  now  modified  in  England  by  56  &  67  Vict.  c.  21  (1803). 
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DOE  d.   NEWMAN  v.   EUSHAM. 

Queen's  Bench.     1852, 

[Reported  17  Q.  B.  723.] 

Ejectment.  On  the  trial,  before  Martin,  B.,  at  the  Wiltshire  Spring 
Assizes,  1851,  the  verdict  passed  for  the  plaintiff,  subject  to  leave  to 
move  to  enter  a  verdict  for  the  defendant. 

Crowder,  in  the  ensuing  term,  obtained  a  rule  nisi  accordingly, 
against  which,  in  Trinity  Term,  1851,  Montague  Smith  showed  cause  ; ' 
and  Crowder  and  Barstow  were  heard  in  support  of  the  rule.  The 
facts  and  arguments  are  so  fully  stated  in  the  judgment  as  to  render 
any  more  detailed  report  unnecessary. 

Cur.  ado.  wit. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  facts  appear  to  be  as  follows. 

John  Newman,  being  seised  in  fee,  by  deed,  3d  July,  1833,  cove- 
nanted to  stand  seised  to  himself  for  life,  remainder  to  Sarah  Newman 
(his  daughter-in-law)  for  life,  remainder  to  George  Newman  (his  grand- 
son), the  lessor  of  the  plaintiff,  in  fee.  On  16th  March,  1844,  John 
Newman  made  his  will,  and  devised  the  premises  to  Sarah  Newman 
for  life,  remainder  to  Thomas  Morse  in  fee. 

John  Newman  was  buried  on  19th  March,  1844.  On  the  5th  April, 
1847,  Sarah  Newman  and  Thomas  Morse  sold  and  conveyed  the 
premises  to  the  defendant  for  £100.  Sarah  Newman  died  on  2d  May, 
1849. 

A  verdict  was  found  for  the  plaintiff;  and  a  rule  nisi  has  been 
obtained  to  enter  a  verdict  for  the  defendant. 

The  deed  of  Jolin  Newman  is  admitted  to  be  voluntary :  and  the 
question  is.  Whether  the  defendant  is  such  a  purchaser,  within  Stat. 
27  Eliz.  c.  4,  as  to  be  entitled  to  treat  that  deed  as  fraudulent  and 
void. 

The  principle  on  which  voluntary  conveyances  have  been  held  uni- 
formly to  be  fraudulent  and  void  as  against  subsequent  purchasers 
appears  to  be,  that,  by  selling  the  property  for  a  valuable  considera- 
tion, the  seller  so  entirely  repudiates  the  former  voluntary  conveyance, 
and  shows  his  intention  to  sell,  as  that  it  shall  be  taken  conclusively, 
against  him  and  the  person  to  whom  he  conveyed,  that  such  intention 
existed  when  he  made  the  conveyance,  and  that  it  was  made  in  order 
to  defeat  the  purchaser.  Such  deeds  have  been  held  fraudulent  and 
void  as  against  such  purchasers  even  when  they  have  had  notice  of 
them ;  Doe  dem.  Otley  v.  Manning,  9  East,  59.  Where  the  same 
person  executes  the  voluntary  conveyance  and  afterwards  sells  and 

1  28M  May.  Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridob,  and  Erle, 
JJ.  —  Rep. 
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conveys  the  propertj',  the  application  of  the  principle  is  obvious  and 
easj'.  But  where  the  seller  is  a  difTerent  person  from  him  who  exe- 
cuted the  voluntarj-  conveyance  it  is  quite  otlierwise ;  for  the  acts  of 
one  man  cannot  show  the  mind  and  intention  of  another. 

Tiie  question,  Whether  the  Statute  of  Elizabeth  applies  to  a  pur- 
chaser from  the  heir  or  devisee  of  one  who  has  made  a  voluntary  con- 
veyance, is  discussed  in  the  last  edition  of  Sugden  On  Vendors  and 
Purchasers,  p.  927,  et  seq.  (11th  ed.),  and  the  authorities  are  there 
collected.  The  learned  author  concludes  by  observing  (p.  928)  :  "  Still 
the  rule  has  never  been  carried  to  this  extent,  that  a  father's  bona  fide 
conveyance  of  the  fee  or  of  any  partial  interest,  although  voluntary, 
can  be  set  aside  by  a  sale  by  the  devisee  or  heir  at  law  of  the  fathet. 
The  rule  properly  confined  to  transactions  really  fraudulent,  or  fraudu- 
lently kept  on  foot,  seems  to  be  open  to  no  solid  objection,  and  it  is  not 
likely  to  be  carried  further." 

BurreVs  Case,  6  Rep.  72  a,  is  supposed  to  have  decided  this  point 
in  favor  of  the  purchaser  from  a  person  different  from  him  who  made 
the  voluntary  eonve^'ance.  The  facts  of  that  case,  however,  do  not 
warrant  any  such  conclusion.  Tliere,  the  grandfather,  on  the  marriage 
of  the  father,  covenanted  to  demise  the  premises  in  question  to  the 
father,  and  by  indenture  afterwards  did  demise  them  to  the  father  for 
1000  years.  The  father,  seven  j-ears  afterwards,  assigned  the  lease  to 
his  son,  then  an  infant,  to  the  intent  that  it  should  not  be  merged  b}- 
descent  of  the  reversion,  and  with  a  colorable  intent  that  the  infant 
should  pay  debts :  the  grandfather  died ;  the  father  entered  and  took 
the  profits  ;  and  nothing  was  done  bj-  the  son  under  the  assignment  of 
the  lease.  Afterwards  the  father  sold  the  land  in  fee  to  a  purchaser 
for  a  large  sum  of  money :  and  it  was  held  that  the  purchaser  should 
avoid  the  lease  for  1000  years,  and  the  assignment.  Now  it  is  obvious 
that  it  was  quite  sufficient  to  avoid  the  assignment  of  the  lease  bj'  the 
father ;  for,  as  soon  as  that  assignment  was  out  of  the  way,  the  lease 
for  1000  j-ears  would  be  merged  in  the  inheritance,  and  so  there  was 
nothing  on  which  it  was  necessary  that  the  Statute  of  Elizabeth  should 
operate  but  the  voluntary  assignment  which  was  made  by  the  same 
person  who  afterwards  sold  and  convej-ed  the  fee  to  a  purchaser. 

Certainly  the  report  states  the  first  resolution  in  the  case  to  be  that 
(6  Rep.  72  J)  "it  is  not  necessary  that  he  who  sells  the  land  should 
make  the  former  fraudulent  estate,  or  encumbrance ;  but,  be  the  estate, 
&c.,  fraudulent  ut  supra,  whosoever  sells  (makes)  it,  the  purchaser  shall 
avoid  such  fraudulent  estate,  &c."  The  resolution  is  entitled  to  great 
respect :  but,  as  it  goes  bej-ond  what  is  required  by  the  facts  of  the  case, 
we  do  not  consider  it  to  be  conclusive. 

Andi  further,  the  second  resolution  in  BurreVs  Case  is  quite  in  ac- 
cordance with  the  view  we  have  just  taken  ;  for  it  is  there  said :  "  It 
was  resolved,  that  although  the  father  had  nothing  in  the  inheritance 
of  the  land  at  the  time  of  the  assignment  of  his  term,  but  the  whole 
estate  of  inheritance  was  then  in  the  grandfather ;  yet  when  the  grand-. 
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father  died,  and  the  father  sold  the  land,  his  vendee  shall  avoid  the 
said  terra  by  the  said  Act  (the  said  assignment  on  the  evidence  being 
taken  to  be  fraudulent),  for  if  he  had  bargained  and  sold  the  said  terra 
onlj-,  the  bargainee  should  have  avoided  the  said  fraudulent  assign- 
ment, and  by  consequence  the  vendee  of  the  whole  fee  simple  shall 
avoid  it."  Now,  if  the  term  only  had  been  sold,  it  would  plainly  have 
been  sold  by  the  same  person  who  made  the  fraudulent  assignment. 

In  the  case  of  Richards  v.  Lewis  and  Doe  dem.  Richards  v.  Lewis 
(reported  in  the   15th  volume  of  the  Jurist,   p.  512,  and  in  20  Law. 
J.  N.  S.,  Com.  P.  177)  the  Court  of  Common  Pleas  commented  upon 
BurreVa    Case,  6  Rep.  72  a.     The  first  action  was  detinue  for  title 
deeds ;    the  second  for  the  land  itself.     The  facts  were  as  follows. 
Mrs.  Joseph,  having  a  lease  for  years,  in  May,  1829,  by  a  voluntary 
conveyance  in  contemplation  of  marriage  with  Mr.  Saunders,  but  with 
out  his  knowledge,  convened  to  trustees  for  herself  for  life,  with  re- 
mainder to  her  son  Rhys  Morgan   hy  a  former  marriage,  and,  if  he 
should  die  without  leaving  issue,  to  Llewellyn  Jenkins  absolutply.    She 
afterwards  married  Mr.  Saunders ;  and,  in  1837,  she  and  her  husband 
conveyed  to  Howard  as  trustee  for  themselves  and  the  survivor  for  life, 
with  remainder  to  Rhys  Morgan  absolutely.     Rhys  Morgan  died,  with- 
out issue,  in  1841,  having  disposed  of  the  remainder,  which  he  consid- 
ered he  had  absolutely  under  the  deed  of  1837,  to  the  lessor  of  the 
plaintiflF,  who  before  the  action  took  an  assignment  from  Howard  the 
trustee  of  the  legal  interest.     In  December,  1810,  Mrs.  Saunders,  hav- 
ing survived  her  husband,  by  deed  of  assignment  mortgaged  the  tei'm 
to  the  defendant,  concealing  from  him  the  previous  settlements.     In 
1842  she  died,  having  bequeathed  the  term  to  Llewellj-n  Jenkins,  who, 
in  1843,  conveyed  the  equity  of  redemption,  and  all  his  interest  in  the 
term,  to  the  defendant.     The  plaintiff'  had  a  verdict  in  each  case.     In- 
the  action  of  ejectment  the  court  held  that  the  deed  of  1829  was  good ; 
and  that  Mrs.   Saunders,  at  the  -time  of  her  marriage,  had  only  a  life 
estate  ;  that  her  husband  could  not  be  considered  as  a  purchaser  within 
the  Statute  of  Elizabeth  ;  and  that,  on  Mrs.  Saunders's  death,  the  con- 
veyance by  her  and  her  husband  in  1837  and  her  mortgage  in  1840 
were  at  an  end ;  and  the  defendant  by  the  convej'ance  from  Llewelh'n 
Jenkins  had  established  his  title :    therefore  a  nonsuit  was  directed. 
Tills  decision  does  not  touch  the  resolution  in  BurreVs  Case.     In  the 
action  of  detinue  a  new  trial  was  directed  on  the  ground  of  surprise  as 
to  the  questioji  of  sufficient  search  having  been  made  for  the  deed  of 
1829.     in  that  case  it  was  urged  hy  counsel  for  the  defendant  that,  iis 
the  deed  of  1829  was  not  proved,  the  defendant  was  entitled ;  for  that 
the  deed  of  1837  was  voluntary  only,  and  was  done  away  with  by  the 
8ubse<juent  mortgage  in  1840 ;   and  for  this  BurreVs  Case  was  relied 
on. .  The  court  considered  that,  by  the  deed  of  1837,  the  husband  had 
divested  all  the  wife's  interest ;   and  the  case  did  not  therefore  turn  on 
BurreVs  Case:  but  in  the  course  of  the  argument  Mr.  Justice  Williams 
said:  "  Suppose  a  devise  by  the  person  making  the  voluntary  convey- 
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ance,  could  his  devisee,  or  his  heir,  revoke  it  by  a  sale  ?  Where  there 
is  no  actual  fraud,  must  not  the  revoking  convejance  be  made  b^-  the 
same  person  who  made  the  voluntarj*  conveyance  ?  "  *  The  Lord  Chief 
Justice  Jervis  also,  in  giving  judgment,  said  :  *  "  BurreVs  Case  is  mis- 
understood." "  It  does  not  appear  that  the  courts  at  that  time  held 
mere  voluntariness  a  badge  of  fraud  ;  thej'  do  not  say  that  every  volun- 
tary deed  is  fraudulent.  Lord  Coke  saj's,  '  I  acquainted  Popham,  C.  J., 
with  this  resolution,  and  he  allowed  well  of  it,  and  said  it  was  well 
done  to  construe  the  said  Act  in  suppression  of  fraud ;  and  (as  he  told 
me)  it  was  adjudged  before  him  and  his  companions.  Justices  of  the 
King's  Bench,  that  where  a  man  in  a  secret  manner  made  an  estate  to 
the  use  of  his  wife  for  her  jointure,  by  fraud  and  covin,  to  defeat  a 
purchaser,  to  whom  he  intended  to  sell  the  land,  that  in  such  case,  if 
the  fraud  be  proved  in  evidence,  or  confessed  in  pleading,  the  pur- 
chaser should  avoid  such  estate.'-  It  is  clear  from  this  that  cases  of 
actual  fraud  alone  were  in  their  consideration.  It  is  plain  the  deed 
was  proved  to  be  fraudulent  in  fact  there,  and  not  that  the  subsequent 
execution  of  a  deed  for  a  valuable  consideration  was  deemed  to  stamp 
a  prior  voluntary  deed  with  fraud.  There  was  fraud  in  fact  there,  and 
not  merely  fraud  in  law."  Mr.  Justice  Williams  also,  in  giving  judg- 
ment, said  (15  Jurist,  515)  :  "As  to  the  mortgage,  Burrel's  Case,  if 
good  law,  shows,  that  where  there  is  actual  fraud  in  a  conveyance,  a 
subsequent  purchase  from  one  not  guilty  of  the  fraud  is  protected  ;  but 
that  case  has  no  application  where  the  fraud  is  onl^-  constructive.  I 
agree  with  the  opinion  of  Wigram,  V.  C. ;  the  consequence  of  holding 
otherwise  would  be,  that  if  a  father,  wishing  to  disinherit  an  undeserv- 
ing heir  at  law,  made  in  his  lifetime  a  conveyance  by  waj'  of  gift  to  his 
younger  children,  the  heir  upon  his  death  might  nevertheless  nullify 
this  deed  by  a  sale,  and  pocket  the  purchase-money." 

The  opinion  alluded  to  of  Vice-Chancellor  Wigram  is  to  be  found  in 
Parker  v.  Carter,  4  Hare,  400  ;  but  it  does  not  appear  by  the  report 
on  what  ground  the  learned  Vice-Chancellor  proceeded.  There,  a  sale 
had  been  made  by  a  sui-viving  wife  of  her  own  lands  after  a  voluntary 
deed  and  fine  by  husband  and  wife ;  and  it  was  contended  that  the 
Statute  of  Elizabeth  applied,  and  Burrel's  Case  was  relied  on.  Two 
answers  were  made :  1st.  That  the  deed  and  fine  were  not  voluntarj', 
for  that  the  joining  bj'  husband  and  wife  was  a  good  consideration  for 
the  act  of  each.  2d.  That  the  sale  was  not  hy  the  same  party.  The 
Vice-Chancellor  merely  said  that  the  objection  was  answered,  but  did 
not  say  on  which  ground. 

No  other  case  is  reported,  so  far  as  we  have  been  able  to  find,  in 
which  this  point  has  been  determined  one  waj'  or  the  other,  except  that 
of  Jones,  Lessee  of  Moffett,  v.  Whittaker,  Longfield  <Sb  Townsend's 
Irish  Exchequer  Reports,  141.  Tliere  William  Smith,  by  a  voluntary 
deed,  in  1820,  conveyed  after  his  death  to  Barton  Smith  in  fee ;  then. 

1  15  Jurist,  513,  514.  The  report  of  the  judgment  in  11  Com.  B.  10.35,  corresponds 
in  effect  with  that  in  the  Jurist,  but  does  not  contain  the  same  language.  —  Uep. 
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■bj-  another  volantarj'  deed,  in  1828,  he  convej-ed  after  his  death  to 
Richard  Smith  in  fee  ;  then,  by  a  third  deed,  in  1830,  he  convej-ed  to  the 
defendant,  professed]}'  for  £500,  expressed  to  be  paid  in  monej-  and 
£300  in  bonds.  Richard  Smith  became  bankrupt  in  1837  ;  and,  in  1839, 
his  assignees  sold  to  the  plaintiff  for  valuable  consideration.  William 
Smith  died  in  1840  ;  and,  the  defendant  having  got  into  possession,  tlie 
plaintiff  brought  his  ejectment.  The  jurj^  found  that  no  monej'  was 
paid,  or  bonds  given  by  the  defendant,  and  the  deed  to  him,  in  1830, 
was  really  fraudulent,  and  made  colorably,  to  defeat  the  deed  to  Rich- 
ard Smith,  in  1828.  But  the  defendant  contended  that,  though  he  had 
no  title  himself,  the  lessor  of  the  plaintiff  had  none,  for  he  claimed  un- 
der a  voluntary  conveyance  to  Richard  Smith,  in  1828,  which  could  not 
defeat  the  voluntarj'  conveyance  to  Barton  Smith  in  1820.  The  case 
was  tried  before  Richards,  B. ;  and  the  plaintiff  had  a  verdict ;  and,  on 
motion  to  set  it  aside  and  enter  a  verdict  for  the  defendant,  the  court 
held  that  the  plaintiff  was  entitled  to  recover,  saying  that  it  was  held 
in  BurreVs  Case,  and  ever  since,  that  a  purchaser  for  value  should 
avoid  a  prior  voluntarj'  convej'ance,  although  made  by  a  different  per- 
son from  the  seller  to  him.  The  Chief  Baron  Brady  is  reported  to  have 
stated  that  the  defendant  was  grantee  of  a  prior  deed,  executed  for 
a  voluntary  consideration,  which  is  a  mistalje  of  fact,  though  it  is  not 
material  to  the  legal  point.  Baron  Richards  puts  it  thus :  "  The  de- 
fendant relies  upon  an  instrument  founded  on  fraud  ;  not  only  as  under 
the  Statute  but  as  being  actually  fraudulent.  I  certainly  was  myself  of 
opinion  that  this  instrument  was  obtained  in  the  year  1830,  from  a 
weak  old  man,  and  by  gross  contrivances  for  a  very  unworthy  purpose  ; 
and  so  far  as  the  application  to  set  aside  this  vbrdict  goes,  I  think  it 
should  be  refused."  This  obsei-vation  shows  only  the  weakness  of  the 
defendant's  own  title ;  but  it  does  not  touch  the  question  as  to  the 
infirmity  of  the  plaintiffs  title,  on  which  the  defendant  had  a  right  to 
insist.  If  there  had  been  no  prior  deed  of  1820  to  Barton  Smith,  and 
the  deed  to  Richard  Smith,  though  voluntarj',  had  been  the  first  in 
order  of  time,  no  doubt  it  would  have  prevailed  against  the  defendant's 
deed  of  1830,  because  that  deed  was  fraudulent  in  fact ;  and  it  would 
also  have  prevailed  against  any,  even  bona  fide,  sale  and  conveyance 
made  after  1839,  when  Richard  Smith's  assignees  sold  for  value,  be- 
cause it  has  been  constantly  held  that  if  the  person  to  whom  a  volun- 
tary convej'ance  is  made  sells  and  conveys  for  value,  that  which  was  in 
its  creation  a  voluntary  convej'ance,  and  voidable  by  a  purchaser, 
becomes  good  and  unavoidable  by  matter  ex  post  facto,  and  will  be 
considered  as  made  upon  valuable  consideration  ;  Prodgers  v.  Lang- 
ham,  1  Sid.  133,  and  other  cases,  cited  in  Sugd.  Vendors  and  Pur- 
chasers, p.  937  (11th  ed.).  This,  however,  is  not  by  the  operation  of 
tiie  Statute  of  Elizabeth,  but  rather  by  excluding  that  operation. 

The  case  of  Jones,  Lessee  of  Moffett,  v.  Whittaker  is  doubtless  an 
authority  for  the  defendant  in  this  case :  but,  with  the  most  sincere 
respect  for  the  learned  judges  by  whom  it  was  decided,  we  cannot  con- 
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sider  it  as  good  law.  It  would  go  the  length  of  holding  that,  if  there 
be  ten  voluntary  conveyances,  b)'  the  same  man,  to  ten  different  indi- 
viduals, whichever  of  them  could  first  contrive  to  sell  the  propertj' 
should  prevail  against  the  others.  When  a  man  who  has  made  a  volun- 
tary conveyance  afterwards  sells  to  a  bona  fide  purchaser,  it  maj'  well 
be  considered  that,  as  the  Statute  avoids  the  voluntary  conveyance, 
the  seller  always  had  the  estate  in  him,  and  has,  at  the  time  of  the 
sale,  that  which  he  can  convey  to  the  pui'chaser :  but  it  does  not  fol- 
low that  he  has  any  estate  in  him  which  he  can  convey  to  any  one  hut 
a  purchaser  for  value.  He  clearly  has  not  any  such  estate.  Therefore 
in  the  case  of  Jones,  Lessee  of  Moffett,  v.  WJdttaker,  William  Smith 
had  not  afty  estate  in  1828  which  he  could  convey  to  Richard  Smith 
(Richard  not  being  a  purchaser  for  value)  ;  for  he  had  already  convej'ed 
away  the  estate  to  Barton  Smith.  So,  in  the  present  case,  John  New- 
man, when  he  made  his  will  in  1844,  had  no  estate  which  he  could 
devise  to  Thomas  Morse  ;  for  he  had  already  conveyed  it  to  the  lessor 
of  the  plaintiff ;  and,  if  Thomas  Morse  took  nothing  under  the  will, 
how  is  it  possible  that  by  selling  to  the  defendant  he  could  convey  anj'- 
thing  to  him?  We  presume  it  is  not  supposed  that  a  second  gi-antee 
without  consideration,  or  a  devisee,  the  testator  having  before  his  will 
conveyed  away  his  interest  without  consideration,  has  a  power  of  ap- 
pointment in  favor  of  a  purchaser  for  value,  although  no  legal  interest 
in  the  property  has  ever  vested  in  him. 

When  we  consider  the  consequences  which  would  follow  from  the 
doctrine  contended  for  as  regards  a  purchaser  from  an  heir,  we  may 
well  pause  before  we  assent  to  it.  We  may  put  such  a  case  as  the  fol- 
lowing: A.,  tenant  for  life  of  large  estates  under  his  marriage  settle- 
ment, with  remainder  to  his  first  son  in  tail,  has  also  unsettled  estates 
in  fee.  He  has  several  sons  and  daughters.  He  makes  a  voluntary 
conveyance  of  his  unsettled  estates  to  himself  for  life,  remainder  to  his 
younger  children.  A.  dies.  His  eldest  son  succeeds  to  the  large 
settled  estates  under  the  marriage  settlement  of  his  father.  It  is  plain 
that  he  takes  nothing  in  the  others,  either  as  heir  or  otherwise.  But 
he  makes  a  sale  of  those  others  to  a  bona  fide  purchaser.  Accoi'd- 
ing  to  the  doctrine  contended  for,  the  purchaser  shall  avoid  the  father's 
voluntarj'  deed,  and  take  awa^'  from  the  younger  children  the  estates 
in  which  their  father  had  the  fee  and  had  conveyed  it  to  them.  The 
eldest  son  shall  put  the  purchase  monej-  into  his  pocket,  and  his 
brothers  and  sisters  shall  be  beggars.  This  is  a  monstrous  conse- 
quence ;  and  5-et  there  is  no  escaping  from  it,  if  the  doctrine  contended 
for  be  law. 

There  is  indeed  this  difference  between  the  case  of  a  purchaser  from 
an  heir  and  that  of  a  purchaser  from  a  de\'isee,  that,  in  the  former 
case,  the  ancestor  has  done  no  act  whereby  he  has  shown  any  intention 
to  repudiate  his  voluntary  conveyance,  whereas  i)i  the  latter  the  testator 
has  done  such  an  act  by  the  devise  in  his  will. 

But  that  act  of  devising  does  not  show  an^-  intention  in  his  mind  to 
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sell  the  property,  nor  that  his  devisee  shall  sell  it.  It  does  not  show 
that  he  at  any  time  contemplated  a  sale ;  and  therefore  it  cannot,  bj' 
reference  to  the  time  of  the  voluntary  conveyance  being  made,  raise 
the  inference  that  he  intended  to  defraud  purchasers.  In  truth  neither 
heir  nor  devisee  in  such  a  case  has  any  estate  in  him,  and  therefore 
cannot  possibly  pass  any  to  a  purchaser. 

The  case  of  Warhurton  v.  Loveland,  2  Dow  &  Clark,  480,  in  the 
House  of  Lords,  was  much  relied  on  in  the  decision  of  Jones,  Lessee  of 
Moffett,  V.  Whittaker.  That  case,  however,  turned  on  the  Registry 
Acts,  and  on  the  construction  to  be  put  on  the  express  enactments 
contained  in  them.  It  was  held  that  want  of  registry  made  all  deeds 
affected  by  it  void  as  against  purchasers,  not  only  from  the  persons 
making  those  deeds,  but  from  those  who  were  entitled  to  the  estates 
supposing  those  deeds  not  to  have  been  made.  Upon  reading  the 
opinion  of  the  judges  delivered  by  Tindal,  C.  J.,  in  that  case,  it  will  be 
found  to  turn  entirely  upon  the  particular  Acts  of  Parliament  under 
discussion,  and  not  to  be  anj'  authority  for  the  doctrine  now  contended 
for  under  the  Statute  of  Elizabeth. 

Upon  the  whole,  we  are  all  clearly  of  opinion  that  a  purchaser  from 
the  devisee  of  one  who  has  made  a  voluntary  conveyance  in  his  lifetime 
is  not  within  the  Statute,  and  that  this  rule  to  enter  a  verdict  for  the 
defendant  must  be  discharged. 

We  have  deferred  giving  judgment  in  this  ease  for  several  terms, 
from  our  respect  for  the  decision  of  the  Irish  Court  of  Exchequer  in 
Jones,  Lessee  of  Moffett,  v.  Whittaker,  and  from  a  desire,  after  an  at- 
tentive examination  of  all  the  authorities  upon  the  subject,  to  state 
fully  the  grounds  on  which  we  feel  ourselves  bound  to  differ  from  that 
decision.  Having  heard  of  a  misconception  which  arose  on  a  former 
occasion  when  I  objected  to  the  citation  of  a  decision  of  an  Irish  court 
on  a  mere  point  of  practice,  I  beg  now  to  state  that,  in  my  opinion,  the 
defendant's  counsel  were  fully  justified  in  citing  this  decision  of  an 
Irish  court  on  the  construction  of  an  Act  of  Parliament  which  is  com- 
mon to  both  parts  of  the  United  Kingdom.  Our  procedure  and  theirs 
are  regulated  by  different  Statutes,  different  rules  and  different  usages ; 
and  on  mere  questions  of  procedure  no  assistance  can  be  derived  in 
one  island  from  the  decisions  of  the  courts  in  the  other.  But  in  con- 
sidering questions  arising  on  Statutes,  or  on  the  great  principles  of 
jurisprudence,  which  we  have  to  interpret  in  common,  I  will  take  upon 
myself  to  say  that  we  shall  always  be  pleased  to  have  assistance  from 
the  decisions  of  our  learned  brethren  in  Ireland,  and  that  we  shall  treat 
with  the  same  deference  a  judgment  pronounced  in  any  of  the  four 
courts  in  Dublin  as  if  it  had  been  pronounced  in  Westminster  Hall. 

Mule  discharged.^ 
1  So  Lewis  T.  Rees,  3  K.  &  J.  132  (1856). 
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BEAL  V.   WARREN. 

Supreme  Judicial  Court  of  Massachusetts.     1854. 

[Reported  2  Gfray,  447.] 

Action  of  tort  for  breaking  and  entering  the  plaintiffs  close,  and 
cutting  and  carrying  away  ten  cords  of  wood.  Answer,  title  in  Azel 
H.  Warren,  one  of  the  defendants. 

At  the  trial  in  the  Court  of  Common  Pleas,  before  Soar,  J.,  the  plain- 
tiff gave  in  evidence  a  deed  from  Simeon  Warren,  dated  May  21st  1851, 
and  recorded  the  next  day,  purporting  to  be  made  in  consideration  of 
$500  paid  to  the  grantor,  and  to  convey  the  premises  to  Ruth  F.  Quind- 
ley  (then  and  still  a  married  woman),  "  to  have  and  to  hold  the  same 
to  her,  her  heirs  and  assigns,  forever,  and  to  her  and  their  own  use 
and  behoof  forever,  and  to  be  held  by  her,  without  the  intervention  of 
a  trustee,  to  her  sole  and  separate  use,  free  from  the  interference  or 
control  of  her  husband,  agreeably  to  the  Statute  in  such  cases  pro- 
vided." It  was  admitted  that  the  defendants  could  prove,  if  compe- 
tent, that  no  consideration  was  actually  paid  for  this  deed. 

The  plaintiff  also  proved  that  Mrs.  Quindley  occupied  the  premises 
from  the  time  of  receiving  this  deed  until  the  11th  of  November  1851, 
when  she  made  a  deed  thereof  (in  which  her  husband  did  not  join)  to 
the  plaintiff,  in  consideration  of  $500  actually  paid  to  her,  and  this 
deed  was  duly  recorded,  and  the  plaintiff  took  immediate  possession 
of  the  premises.  The  defendants  offered  to  prove  that  the  plaintiff 
knew,  at  the  time  of  purchasing  the  premises  and  taking  this  deed, 
that  the  conveyance  to  Mrs.  Quindley  was  without  consideration ;  but 
the  judge  ruled  that  such  evidence  would  be  immaterial. 

The  defendants  gave  in  evidence  a  deed  of  the  premises  from  Simeon 
Warren  to  Azel  H.  Warren,  his  son  and  co-defendant,  dated  Februaiy 
4th  1852,  and  recorded  the  next  day ;  and  proved  that  the  considera- 
tion thereof  was  $800,  actually  paid.  The  wood  was  cut  by  the  de- 
fendants in  the  ensuing  March. 

The  judge  "  instructed  the  jurj'  that  the  deed  from  Simeon  Warren 
to  Mrs.  Quindley,  the  grantor  not  being  shown  to  be  indebted  at  the 
time,  gave  a  good  title  to  the  grantee,  against  subsequent  purchasers 
for  a  valuable  consideration,  unless  intended  to  defraud  creditors,  and 
impeached  on  that  ground." 

The  defendants  excepted. 

«/".  eT".  Clarke,  for  the  defendants. 

If.  C.  Berry,  for  the  plaintiff. 

Thomas,  J.  1.  The  deed  from  Simeon  Warren  to  Mrs.  Quindley 
was  a  voluntary  deed  of  gift,  the  grantor  not  being  indebted  at  the 
time  of  the  grant,  and  no  actual  intent  to  defraud  future  creditors  being 
charged  or  shown.    The  estate  was  subsequentl3'  conveyed  to  one  of  the 
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defendants,  Azel  H.  "Warren,  bj-  Simeon  Warren,  for  a  valuable  consid- 
eration. No  question  is  made  whether  the  second  grantee  had  actual 
notice  of  the  first  conve^-ance,  though  from  the  relation  of  the  parties, 
and  from  the  fact  that  there  was  no  attempt  to  show  actual  fraud,  such 
notice  ma}'  reasonably-  be  inferred.  Nor  would  this  bo,  in  the  absence 
of  fraud,  material ;  for  the  registration  of  the  conveyance  would  be 
constructive  notice,  and  sufficient  notice,  to  all  subsequent  purchasers. 
The  question  is  then,  for  the  first  time,  to  be  directl}-  determined  in  this 
commonwealth,  whether  a  voluntary-  conve3-anee,  made  in  good  faith, 
and  not  affecting  creditors,  is  good  as  against  a  subsequent  purchaser 
for  a  valuable  consideration. 

In  the  precise  form  in  which  the  proposition  is  stated  bj-  the  learned 
judge  of  tiie  Common  Pleas  there  might  be  some  difficult}'.  He  "  in- 
structed the  jury  that  the  deed  from  Simeon  Warren  to  Mrs.  Quindlej', 
the  grantor  not  being  indebted  at  the  time,  gave  a  good  title  to  the 
grantee,  against  subsequent  purchasers  for  a  valuable  consideration, 
unless  intended  to  defraud  creditors,  and  impeached  on  that  ground." 
Of  course,  the  learned  judge  did  not  intend  to  say  that  it  might  not  be 
impeached  b}'  showing  that  it  was  made  with  the  intent  and  purpose  of 
defrauding  the  subsequent  purchaser ;  for  this  is  the  specific  evil  against 
which  it  was  the  object  of  the  Statute  of  27  Eliz.  c.  4,  §  2,  as  distin- 
guished from  the  St.  13  Eliz.  c.  5,  §  2,  to  guard.  For  example,  A. 
makes  a  voluntary  gift  to  his  son  B.  with  a  fraudulent  purpose  to  de- 
ceive C,  to  whom  he  proceeds  at  once  to  sell  and  convey  the  same 
estate,  for  a  valuable  consideration.  The  first  conveyance  would- be 
void,  as  against  the  second,  though  the  grantor  was  not  indebted,  and 
had  no  intent  to  defraud  creditors.  Indeed,  it  has  been  held  by  some 
of  the  courts  that  under  St.  27  Eliz.  c.  4,  the  intent  to  defraud  cred- 
itors onl}'  would  not  make  void  a  voluntary  gift  as  against  a  subse- 
quent purchaser  for  a  valuable  consideration ;  but  that  the  gift  must  be 
made  with  the  specific  intent  of  defrauding  subsequent  purchasers. 
Foster  v.  Walton,  5  Watts,  378.  Douglas  v.  Dunlap,  10  Ohio,  162. 
Sanger  v.  Eastwood,  19  Wend.  514.  Bank  of  Alexandria  v.  Patton, 
1  Rob.  (Virg.)  499.  It  is,  however,  otherwise  settled  in  this  State. 
Micker  v.  Ham,  14  Mass.  137.      Clapp  v.  Leatherhee,  18  Pick.  131. 

But  no  evidence  was  offered,  at  the  trial,  of  a  design  or  purpose  in 
Simeon  Warren,  by  the  first  deed,  to  deceive  or  defraud  his  son,  the 
subsequent  purchaser  for  valuable  consideration ;  and  no  question  or 
suggestion  of  objection  to  the  ruling,  on  this  ground,  was  made  at  the 
argument.  We  are  to  take  the  instruction  therefore,  not  as  an  abstract 
proposition,  but  as  a  practical  rule  applied  to  the  facts  and  posture  of 
the  case. 

The  question  arises  upon  the  construction  of  the  St.  of  27  Eliz.  c.  4, 
§  2,  which  provides  "  that  all  and  every  convej'ance,  grant,  charge, 
&c.  in  or  out  of,  anj'  lands,  &c.  had  or  made  at  any  time  heretofore 
since  the  beginning  of  the  Queen's  Majesty's  reign  that  now  is,  or  at 
any  time  hereafter  to  be  had  or  made,  for  the  intent  and  of  purpose  to 
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defraud  and  deceive  such  person  or  persons,  &c.  as  "have  purchased  or 
shall  afterwards  purchase  in  fee  simple,  &c.  the  same  lands,  &c.  shall 
be  deemed  and  taken,  only  as  against  that  person  and  persons,  &c.  and 
their  heirs,  &c.  and  against  all  and  everj-  person  lawfully-  having  or 
claiming  by,  from  or  under  them,  which  have  purchased  or  shall  here- 
after so  purchase  for  money  or  other  good  consideration,  the  same 
lands,  &c.  to  be  utterly  void,  frustrate,  and  of  none  effect ;  any  pre- 
tence, color,  feigned  consideration,  or  expressing  of  any  use  or  uses  to 
the  contrary  notwithstanding."  This  Statute  is  said  to  be  in  affirm- 
ance of  the  common  law.  Cadogan  v.  Kennett,  Cowp.  434.  Hamil- 
ton v.  Hussell,  1  Cranch,  316.  4  Kent  Com.  (6th  ed.)  463.  No  ques- 
tion is  made  but  that  the  Statute  is  in  force  and  has  been  practised 
upon  here.  In  the  adoption  of  an  English  Statute,  the  received  con- 
struction of  that  Statute  to  the  time  of  our  separation  from  the  mother 
country  is  adopted  with,  and  forms,  indeed,  an  integral  part  of  it. 
Cathcart  v.  Robinson,  5  Pet.  280. 

But,  at  the  time  of  our  separation  from  England,  there  was  no  settled 
construction  of  this  Statute.  Certainh'  what  xaay  now  be  deemed  the 
settled  construction  of  the  English  courts  was  not  then  established. 
As  late  as  1777,  Lord  Mansfield  said :  "  There  is  no  part  of  the  Act  of 
Parliament,  which  affects  voluntary  settlements  eo  nomine,  unless  they 
are  fraudulent."  Doe  v.  Routledge,  Cowp.  708.  In  earlier  cases  we 
find  the  same  view  of  the  Statute  expressed,  b3*  Lord  Hale  in  Sir 
Ralph  Bovy's  Case,  Vent.  193  ;  by  Lord  C.  J.  Wilmot  in  Roe  v.  Mit- 
ton,  2  Wils.  356  ;  and  by  Lord  Hardwicke  in  the  case  of  Newstead  v. 
Searle,  cited  by  Lord  Mansfield  in  Doe  v.  Routledge,  Cowp.  708,  709. 
We  may  refer,  also,  to  Jenkins  v.  Keymis,  1  Lev.  150;  Lavender  v. 
Dlakstone,  2  Lev.  146  ;  Garth  v.  Mois,  1  Keb.  486  ;  Jones  v.  Marsh, 
Cas.  temp.  Talb.  64;  White  v.  Sansom,  3  Atk.  412.  The  construc- 
tion now  adopted  in  England  cannot  be  said  to  have  been  settled  before 
the  year  1807,  in  the  leading  case  of  Doe  v.  Manning,  9  East,  59. 
The  rule,  as  now  settled,  is  that  voluntarj-  conveyances  are  in  all  cases 
void  as  against  subsequent  bona  fide  purchasers  for  a  valuable  consid- 
eration. Doe  V.  Manning,  9  East,  59.  4  Cruise  Dig.  tit.  32,  c.  28, 
§21.     Z>oe  V.  i2M«Aa»z,  17  Ad.  &  El.  N.  E.  723. 

As  authority,  the  English  construction  does  not  conclude  us.  Still 
less  does  the  reasoning  upon  which  it  is  based.  The  ground  is  that  the 
subsequent  convej'ance  for  a  valuable  consideration  of  itself  proves  the 
fraudulent  intent  in  making  the  voluntary  convej-ance,  or,  in  other 
words,  that  from  the  second  conve3-ance  the  law  conclusively'  presumes 
fraud  in  the  first.  It  is  to  be  observed  that  the  St.  of  27  Eliz.  c.  4,  has 
said  nothing  in  relation  to  voluntarj-  convej'ances.  It  seeks  to  frustrate 
and  render  void  convej-ances,  not  because  thej-  are  voluntary,  but  be- 
cause made  with  the  intent  and  purpose  to  deceive  and  defraud  such 
person  or  persons  as  shall  purchase  the  land  for  mone}-  or  other  good 
consideration.  They  are  void,  not  because  they  are  voluntary,  but  be- 
cause they  are  fraudulent.     This  is  made  clear  by  a  consideration  we 
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have  not  found  adverted  to  in  the  cases  —  that  the  Statute  applies  in 
terms  to  convej-ances  made  before  its  passage  from  the  commencement 
of  the  reign.  The  language  of  the  preamble  is  also  explicit  on  this 
point.  The  evil  was  that  "  not  onl3'  the  Queen's  most  excellent  Ma- 
jestj',  but  also  divers  of  her  Highness's  good  and  loving  subjects,  may 
haA'^e,  incur  and  receive  great  loss  and  prejudice,  by  reason  of  fraudu- 
lent and  covinous  conveyances,"  &c.  "  meant  and  intended  by  the 
parties  that  so  make  the  same,  to  be  fraudulent  and  covinous,  of  pur- 
pose and  intent  to  deceive  such  as  have  purchased  or  shall  purchase 
the  same."  "  For  the  remedy  of  which  inconveniences,  and  for  the 
avoiding  of  such  fraudulent,  feigned  and  covinous  conve3-ances,  &c. 
and  for  the  maintenance  of  upright  and  just  dealing  in  the  purchasing 
of  lands,  &c.  be  it  enacted,"  &c.  '^he  purpose  and  intent  of  the  Act 
are  also  quite  apparent  from  the  third  section,  which  subjects  any  one, 
attempting  to  defend  them,  to  forfeiture  and  imprisonment ;  a  provision 
that  could  not  be  intended  to  appl}-  to  voluntary  gifts  made  in  good 
faith,  by  one  unembarrassed  in  his  affairs,  from  a  sense  of  duty  or 
affection. 

The  effect  of  the  construction  given  to  the  Statute  under  the  English 
rule  is  this :  If  a  man  makes  a  voluntarj'  conveyance  from  love,  affec- 
tion or  sense  of  moral  dut}',  and  afterwards  conveys  the  same  estate  to 
a  third  person  for  a  valuable  consideration,  the  mere  making  of  the 
second  deed  shall  be  conclusive  evidence  of  a  fraudulent  intent  in 
making  the  first,  no  matter  what  the  interval  of  time  by  which  they  are 
separated.  The  more  natural  conclusion  would  seem  to  be  that  the 
intent  lies  near  the  act,  and  that  the  purpose  of  the  second  conveyance 
was  to  deprive  the  grantee  of  the  rights  acquired  under  the  first ;  and, 
where  the  second  grantee  had  knowledge  of  the  first  conveyance,  that 
he  colluded  with  the  grantor  in  effecting  that  purpose. 

There  are  several  objections  to  this  construction,  equally  fatal.  The 
first  is,  that  it  conclusively  determines,  as  a  question  of  law,  what  is  a 
mixed  question  of  law  and  fact.  A  man  has  a  right  to  give  away  his 
estate.  Such  gift  is  good  as  against  him  and  his  heirs  or  devisees.  It 
is  void  onlj'  as  against  creditors,  or  under  that  Statute  as  against  sub- 
sequent purchasers  for  a  valuable  consideration.  It  is  void  against 
them,  only  when  it  was  made  with  intent  and  purpose  to  deceive  and 
defraud  them.  Whether  such  intent  and  purpose  existed  would  seem 
to  be  a  question  of  fact  for  the  jurj' ;  but  if  it  be  a  question  of  law, 
that  is,  if  it  be  the  legal  inference  from  the  facts  proved,  the  inference 
cannot  be  made  till  the  facts  are  found. 

But  this  construction  makes  its  inference  or  presumption  of  fraud 
from  the  mere  fact  of  a  subsequent  conveyance  for  valuable  considera- 
tion ;  so  that,  in  effect,  all  voluntarj'  gifts  are  made  void  as  against 
subsequent  purchasers,  however  reasonable  and  just  may  have  been  the 
purposes  of  the  first  convej'ance,  or  however  unreasonable  and  unjust 
the  purposes  of  the  second.  It  shuts  the  door  to  the  inquiry  whether, 
in  fact,  the  conveyance,  grant  or  charge,  sought  to  be  avoided,  was 
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made  with  the  intent  and  purpose  to  deceive  and  defraud,  for  which 
reason  alone  the  Statute  seeks  to  avoid  them. 

Again ;  it  not  onlj-  makes  the  inference  or  presumption  of  fraud  from 
the  simple  act  of  subsequent  sale ;  but  it  makes  that  presuraptioa  retro- 
spective, and  conclusive  of  the  character  of  a  previous  act,  liowever 
long  the  intei'val  of  time  between  the  two,  or  however  changed  the 
condition,  relations  and  motives  of  the  actors.  It  says,  because  the 
grantor  has  now  sold  for  a  valuable  consideration,  the  intent  and  pur- 
pose to  sell  for  a  valuable  consideration  must  have  existed  in  his  mind 
some  fifteen  or  twenty  years  ago,  it  maybe,  when  he  made  the  voluntary 
gift.  The  Statute  draws  no  such  conclusion.  The  common  law,  in 
whose  light  it  is  to  be  construed,  draws  no  such  conclusion.  Such  con- 
clusion is  not  based  upon  any  law  of  the  human  mind,  or  any  eyperi' 
ence  of  the  modes  of  its  operation.  The  most  that  can  justly  be  said 
is,  that  the  second  conveyance  has  created  a  party  capable  of  avoiding 
the  first,  if  it  was  fraudulent ;  and  that  by  reflection  it  has  some  tend- 
ency to  show  the  purpose  and  intent  of  the  first,  greater  or  less  as  the 
transactions  are  near  or  distant  in  point  of  time,  or  are  connected  in 
fact  by  the  other  evidence  in  the  case. 

Another  objection  to  this  view  of  the  Statute  is  that  it  leaves  uncer- 
tain the  tenure  of  property.  The  owner  of  real  estate  has  the  legal 
right  to  make  a  voluntar}'  gift  of  it ;  and  if  the  gift  be  made  in  good 
faith,  it  will  conclude  him  and  his  heirs,  and  ought  to  conclude  all  other 
persons.  The  question  whether  it  was  made  in  good  faith,  depends 
upon  the  situation  of  his  affairs  when  it  was  made,  and  the  motives 
and  purposes  which  led  to  the  act.  The  grantor  is  wealth}-,  owes  no 
man,  gives  to  a  child  whose  infirmity-  requires  his  aid  a  reasonabie  al- 
lowance out  of  his  estate  ;  he  conveys  to  him  a  dwelling-house  or  farm  ; 
the  inducement  to  the  act  was  a  sense  of  dut^-,  with  no  ulterior  pur- 
pose ;  the  deed  is  duly  registered ;  the  party  enters  into  open  posses- 
sion. Such  a  gift  would  seem  to  be  as  remote  as  possible  from  fraud ; 
but,  under  this  rule  of  construction,  the  question  whether  valid  or  not 
is  made  to  depend  upon  the  fact  whether  the  grantor  shall  at  anj'  time 
thereafter  convey  such  estate  for  a  valuable  consideration.  If  so, 
the  rule  presumes  conclusively  that  the  gift  to  the  child  was  fraudulent ; 
and  it  is  avoided  bj'  the  subsequent  grantee,  even  if  he  had  full  knowl- 
edge of  the  first  conveyance.  Because,  says  Lord  Ellenborough  in  JDoe 
V.  James,  16  East,  212,  "it  amounts  only  to  notice  of  a  settlement 
which  was  void  against  a  subsequent  purchaser  for  a  valuable  consid- 
eration ; "  that  is,  it  is  a  conveyance  that  was  fraudulent.  Surelj',  such 
a  construction  makes  the  Statute  an  instrument  of  fraud,  rather  tlian  a 
means  of  prevention. 

In  a  recent  case  in  the  Queen's  Bench,  Lord  Campbell  thus  states 
the  doctrine:  "The  principle  on  which  voluntary  conveyances  have 
been  held  uniformly  to  be  fraudulent  and  void  as  against  subsequent 
purchasers  appears  to  be,  that,  by  selling  the  property  for  a  valuable 
consideration,  the  seller  so  entirely  repudiates  the  former  voluntary 
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conve^-ance,  as  that  it  shall  be  taken  conclusively,  against  him  and  the 
person  to  whom  he  convej-ed,  that  such  intention  existed  when  he  made 
the  conveyance,  and  that  it  was  made  in  order  to  defeat  the  purchaser." 
Doe  V.  Busham,  17  Ad.  &  El.  N.  R.  724,  725.  It  is  to  be  observed 
that  Lord  EUenborongh,  in  Doe  v.  Matming,  seems  to  have  decided 
upon  the  preponderance,  and  not  the  uniformitj-,  of  the  authorities. 
Lord  Campbell's  statement  of  the  doctrine,  we  cannot  but  think,  puts 
it  on  ground  less  tenable,  if  possible,  than  that  before  examined.  The 
grantor,  under  the  Statute  of  27  Eliz.  has,  stricth*,  no  power  to  repu- 
diate a  voluntarj-  conveyance.  As  against  him  and  his  heirs  or  de- 
visees, and  those  claiming  under  their  deed,  the  voluntary  convej-ance 
is  valid.  He  gives  to  another  a  power  to  do  what  he  cannot  do  himself' 
The  second  grantee  holds  as  against  the  first,  not  because  the  grantor 
has  repudiated  his  first  conveyance,  but  because  it  was  originally  traud- 
ulent.  The  second  conveyance  did  not  make  the  first  fraudulent,  but 
it  enabled  the  new  grantee  to  avoid  it,  because  it  was  made  with  intent 
and  purpose  to  defraud  subsequent  purchasers.  And  if  there  were  this 
power  of  repudiation,  it  is  not  easy  to  -see  how  the  act  of  to-day  con- 
clusivel}'  shows  a  fraudulent  purpose  and  intent  in  an  act  twenty  3-ears 
ago,  and  this  not  only  as  against  the  grantor,  but  as  against  the  first 
grantee. 

For  these,  among  other  reasons,  we  cannot  accept  the  construction 
of  the  Statute  now  settled  in  England ;  we  are  not  concluded  by  its 
authority  ;  we  are  not  convinced  of  its  soundness. 

The  true  construction  of  the  Statute  we  think  is,  that  conveyances 
are  not  avoided  merely  because  they  are  voluutax'y,  but  because  they 
are  fraudulent ;  that  a  voluntary  gift  of  real  estate  is  valid  as  against 
subsequent  purchasers  and  ail  -other  persons,  unless  it  was  fraudulent 
at  the  time  of  its  execution ;  that  a  subsequent  conveyance  for  a  val- 
uable consideration  is  evidence,  but  by  no  means  conclusive  evidence, 
of  fraud  in  the  first  voluntary  conveyance  ;  and  that  a  voluntary  gift, 
made  when  the  grantor  is  not  indebted,  in  good  faith  and  without  intent 
to  defraud  future  creditors  or  subsequent  purchasers,  is  good  as  against 
a  subsequent  pjirchaser  for  valuable  consideration  with  notice.  Such 
we  understand  to  be  the  construction  practical!}'  adopted  in  this  com- 
monwealth, and  which  is,  to  use  the  words  of  Chancellor  Kent,  "  the 
better  American  doctrine."  4  Kent  Com.  (6th  ed.)  463,  note.  Ben- 
nett v.  Bedford  Bank,  11  Mass.  421.  Bicker  v.  Ham,  14  Mass.  137. 
Salmon  v.  Bennett,  1  Conn.  525.  Cathcart  v.  Bobinson,  5  Pet.  280. 
Jackson  v.  Town,  4  Cow.  603.  1  Story  on  Eq.  §  427  et  seq.  1  Cruise 
Dig.  (Greenl.  ed.)  tit.  7,  c.  2,  §  7,  note.    1  Amer.  Lead.  Cas.  (3d  ed.)  78. 

The  result  is,  that  the  instructions  of  the  judge  on  this  point  were 
right,  and  that  the  exceptions  to  these  instructions  are  overruled.' 

'  A  second  point,  on  the  effect  of  Mrs.  Quindley's  deed  to  the  plaintiff,  is  omitted. 
The  deed  was  held  to  pass  her  interest  to  him. 
But  see  Fleming  v.  Townsend,  Q  Ga.  103  (1819). 
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GILLILAND  v.  FENN. 

Supreme  Court  of  Alabama.     1890. 

[Reported  90  Ala.  230.] 

SoMERViLLE,  J.*  The  main  point  of  contention  in  this  case  involves 
an  inquiry  into  the  relative  priority  of  the  conflicting  claims  of  title 
in  ejectment  —  that  of  the  plaintiff  being  derived  by  immediate  in- 
heritance from  an  alleged  fraudulent  donee,  and  that  of  the  defend- 
ants under  a  conveyance  for  valuable  consideration  from  the  alleged 
fraudulent  donor. 

The  salient  facts  as  to  the  conveyance  are  these:  The  grantor, 
A.  W.  Sheppard,  being  largely  indebted,  convej-ed  to  Lis  son,  John 
H.  Sheppard,  substantially  his  entire  property,  consisting  of  a  farm, 
except  one  tract  of  about  forty  acres  upon  which  his  residence  was 
situated.  The  recited  consideration  |s  $3,000,  but  the  evidence  tends 
to  show  that  no  consideration  whatever  in  fact  passed  between  the 
parties,  but  that  the  transaction  was  purely  a  voluntarj'  convej-anee ; 
and,  further,  that  it  was  a  mere  sham,  made  expressly  with  the 
fraudulent  intent  to  hinder  or  delay  creditors.  The  father  continued 
to  occupy  the  premises  with  the  son,  there  being  no  visible  change  of 
possession  by  either ;  and  the  evidence  tends  to  prove  that  he  (the 
donor)  still  collected  and  appropriated  the  rents  derived  from  certain 
occupying  tenants ;  that  he  even  furnished  the  son  money  to  pay  the 
taxes  on  the  land,  and,  as  between  the  parties,  the  whole  affair  was 
regarded  as  a  secret  trust  mutually  intended  to  cover  a  transparent 
fraud  on  creditors;  and  that  the  son  asserted  no  real  claim  of  title 
as  against  his  father.  This  deed  from  the  father  to  the  son  was 
■  recorded.  Afterwards,  the  father  sold  the  land  to  the  appellant 
Gilliland,  as  the  evidence  tends  to  prove,  for  a  valuable  and  adequate 
consideration  in  cash.  The  son  having  died,  his  heirs  bring  this  suit, 
claiming  title  under  him. 

The  question  under  consideration  is  one  in  which  there  is  no  little 
conflict  of  authoritj",  as  observed  on  all  hands  in  the  text-writers  and 
the  adjudged  cases.  The  apparent  difficulties  seem  to  me  to  have 
arisen  from  a  failure,  in  some  instances,  to  properly  distinguish  the 
application  of  the  principles  involved  on  their  bearing  on  two  classes 
of  conveyances:  (1)  those  that  are  merely  voluntary;  and  (2)  those 
which,  in  addition  to  being  voluntary,  are  infected  with  an  actual 
fraudulent  intent.  Another  source  of  conflict  is  the  difl'erence  of 
opinion  as  to  how  far  notice  of  the  prior  conveyance,  and  its  natnre, 
will  affect  the  title  of  the  subsequent  purchaser  from  the  fraudulent 
donor,  or  grantor. 

1  Only  the  opinion  of  the  court  is  given. 
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There  are  some  important  propositions  which  we  may  formulate  as 
premises  in  this  discussion,  as  to  which  little  or  no  doubt  can  exist. 
They  will  serve  as  valuable  aids  in  arriving  at  a  correct  solution  of  the 
question  in  hand. 

1.  All  executed  conveyances,  whether  voluntary  or  actually  fraudu- 
lent, are  unquestionably  valid  inter  partes.  Such  a  conveyance  is 
binding  on  the  grantor,  his  heirs  and  personal  representatives,  and 
is  absolutely  unassailable  by  tliem.  Ooffey  v.  Norwood,  81  Ala.  512; 
Davis  V.  Swanson,  54  Ala.  277 ;  Anderson  v.  Hoberts,  18  John.  513  ; 
9  Amer.  Dec.  235 ;  Code  1886,  §  1735,  and  cases  cited. 

2.  The  statute  of  frauds  (13th  and  27th  of  Eliz.)  on  this  point  ig 
substantially  embodied  in  section  1735  of  our  present  Code,  and  has 
long  prevailed  as  a  statutory  provision  in  this  State,  to  say  nothing 
of  its  being,  as  long  ago  asserted  by  both  Lord  Mansfield  and  Chief 
Justice  Marshall,  but  afflrmatorj-  of  the  common  law.  It  declares 
void  all  convej'ances  made  with  intent  to  hinder,  dela}'  or  defraud 
creditors,  purchasers,  or  other  persons  who  are  or  may  be  so  hindered, 
dela3-ed  or  defrauded.  Carter  v.  Castleberry,  5  Ala.  277;  Darigherty 
V.  Jack,  30  Amer.  Dec.  335. 

3.  Subsequent  creditors  and  subsequent  purchasers  are  thus  placed 
precisely-  on  the  same  footing  — ■  equal  protection  being  afforded  to 
each.  The  27th  of  Eliz.  was  made  to  embrace  purchasers  where  the 
13th  of  Eliz.  only  included  creditors.  Our  statute  includes  both,  as 
that  of  New  York  and  other  States  also  do.  As  to  the  New  York 
statute,  Spencer,  C.  J.,  said  in  Anderson  v.  Hoberts,  9  Amer.  Dec. 
235,  supra:  "I  can  not  perceive  the  least  difference  between  a  con- 
veyance to  defraud  subsequent  creditors,  and  a  conveyance  to  defraud 
subsequent  pmohasers."  Mood  v.  Fahnestock,  34  Amer.  Dec.  489. 
The  past  decisions  of  this  court,  I  may  add,  bearing  on  this  subject,  as 
we  shall  see,  appear  fully  to  recognize  this  view. 

4.  Our  decisions  uniformly  hold,  also,  that  a  mere  voluntary  con- 
veyance, unaffected  with  actual  fraud,  is  valid  as  to  subsequent  cred- 
itors. But,  if  actual  fraud  —  mala  fides,  or  fraud  m  fact  —  is  shown, 
■whether  directed  against  existing  or  subsequent  creditors,  either  class 
can  successfully'  impeach  and  defeat  such  conve^'ance,  so  far  as  it  may 
affect  the  right  to  the  satisfaction  of  his  lawful  debts  or  demands  as 
creditors  of  the  fraudulent  grantor.  Seals  v.  Hobinson,  75  Ala.  364  ; 
Stiles  V.  Lightfoot,  26  Ala.  443 ;  3  Brick.  Dig.  515,  §  119.  In  other 
words,  as  clearly'  stated  by  Mr.  Freeman,  "  such  fraudulent  conduct 
renders  the  transfer  void  in  toto,  except  as  to  the  parties ;  and  of  this 
invalidity  a  subsequent  creditor  may  take  advantage,  as  well  as  one 
whom  the  debtor  intended  to  defraud."  Jenkins  v.  Clement,  14 
Amer.  Dec.  706-707,  note. 

Assuming  these  premises,  we  pass  to  other  questions  of  greater 
difficulty. 

The  present  rule  in  England  undoubtedly  is,  that  mere  voluntary 
conveyances,  although  not  affected  with  actual  fraud,  are  absolutely 
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and  conclusively  void  under  the  statute  of  27th  Elizabeth,  as  against 
a  subsequent  purchaser  for  a  valuable  consideration,  although  he  pur- 
chased with  notice  of  the  existence  of  such  former  voluntary  convej-- 
ance.  Ettiott  v.  Horn,  10  Ala.  348;  44  Amer.  Dec.  485.  Or,  as 
stated  by  Mr.  Pomeroy  (2  Eq.  Jur.  §  974),  the  English  rule  now 
recognized  is,  that  the  statute  of  Elizabeth  "  avoids  all  voluntary 
conveyances  as  against  subsequent  purchasers  for  a  valuable  considera- 
tion, even  though  such  conveyances  were  made  in  good  faith  without 
any  actual  fraudulent  intent,  and  though  the  subsequent  purchasers 
for  value  had  notice  thereof."  This  rule,  as  he  observes,  has  been 
'accepted  by  a  portion  of  the  American  decisions,  but  not  the  great 
current  of  American  authority'.  Mr.  Sugden,  in  his  treatise  on  the  law 
of  Vendors  (pp.  474-5),  asserts,  that  this  has  always  been  considered 
"a  harsh  interpretation"  of  the  statute  of  Elizabeth,  and  "  pught 
never  to  have  been  established."  And  such,  indeed,  seems  to  be  the 
general  current  of  opinion  among  both  the  English  and  American 
jurists  and  judges. 

Mr.  Pomeroy  conceives  the  American  rule,  as  supported  by  the 
current  of  authority,  to  limit  tlie  operation  of  the  statute  to  prior 
voluntary  convej'ances  made  with  fraudulent  intent,  and  its  protection 
to  subsequent  purchasers  for  a  valuable  consideration  and  without 
notice.  The  American  doctrine  he  thus  formulates:  "  Convej-anees 
are  not  void  under  the  statute,  merely  because  they  are  voluntary,  but 
because  they  are  fraudulent ;  and  the  fraudulent  intent  may  be  inferred 
in  the  same  manner,  and  under  the  same  circumstances,  as  against 
subsequent  creditors.  A  voluntary  gift  of  property  is  valid  as  against 
subsequent  purchasers  and  all  other  persons,  unless  it  was  fraudulent 
when  executed ;  and  a  subsequent  conveyance  for  value  is  evidence 
of  fraud  committed  in  the  former  voluntary'  conve^-ance,  but  not  con- 
clusive evidence.  It  results,"  he  concludes,  "  that  a  voluntary  gift 
made  when  the  grantor  is  not  indebted,  in  good  faith,  and  without 
intent  to  defraud  subsequent  creditors,  is  valid  as  against  a  subsequent 
purchaser  for  a  valuable  consideration  with  notice."  2  Pom.  Eq.  Jur. 
§  974. 

The  English  rule,  holding,  as  we  have  said,  a  voluntary  conveyance 
absolutely  and  conclusive!}'  void  as  against  a  subsequent  purchaser, 
even  with  notice,  was  repudiated  by  the  Supreme  Court  of  the  United 
States  as  far  back  rfs  the  case  of  Gathcart  v.  Robinson,  5  Pet.  (U.  S.) 
265,  decided  in  1831.  The  court,  through  Chief  Justice  Marshall, 
announced  the  rule  in  that  case  to  be,  that  one  who  purchases  for 
value,  without  notice,  from  the  grantor  in  a  voluntary  conve3-ance, 
gets  a  good  title  as  against  the  prior  donee ;  that  such  prior  convej'- 
ance,  or  gift,  was  only  prima  facie,  and  not  conclusively  void,  as 
against  a  subsequent  purchaser ;  the  subsequent  sale  itself  furnishing 
only  "  a  strong  presumption  of  fraudulent  intent,"  so  as  to  cast  the 
burden  on  the  donee  of  proving  the  bona  fides  of  such  voluntary  con- 
veyance.   In  other  words,  the  subsequent  sale  is  carried  back  to  the 
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antecedent  voluntary  conveyance,  so  as  to  characterize  its  intent,  and 
presumptively  shows  an  intent  to  defraud  such  subsequent  purchaser. 
Sterry  v.  Arden,  7  Amer.  Dec.  348.  In  the  case  above  cited  from  5th 
Peters,  there  was  no  evidence  of  an  existing  debt  by  the  donor  at  the 
time  he  made  the  gift  to  his  wife,  nor  other  evidence  of  actual  fraud. 
There  were  present  only  the  badges  of  subsequent  insolvency,  the 
donor's  continuing  to  claim  the  ownership  of  the  property  conveyed, 
and  the  facts  of  the  subsequent  conve^-ance  itself.  The  doctrine  of 
that  case  is  expressly  approved  in  Corprew  v.  Arthur,  15  Ala.  525. 

The  case  under  consideration  is  one  of  actual,  and  not  of  constructive 
'fraud ;  the  evidence,  as  we  have  said,  strongly  tending  to  show  an 
express  agreement  for  a  secret  trust,  with  no  elements  of  a  valid  con- 
vej'ance,  except  in  naked  form  and  semblance  only.  The  inquiry  is 
twofold:  (1)  whether  the  word  purchaser,  as  used  in  section  1735  of 
the  Code,  includes  a  purchaser  by  direct  convej-ance  from  the  fraudu- 
lent grantor;  and  (2)  how  far  notice  to  such  subsequent  purchaser, 
of  the  former  convej-ance,  affects  the  validity  of  his  title. 

As  to  the  first  point,  there  is  no  difficult}-,  either  as  to  the  letter  of 
the  statute,  or  its  generally  accepted  interpretation.  Chancellor  Kent 
says,  it  was,  even  in  his  day,  the  settled  American  doctrine,  that  a 
bona  fide  purchaser  for  a  valuable  consideration  would  be  protected 
under  the  statutes  of  13th  and  27th  Eliz.,  as  adopted  in  this  country, 
whether  he  purchased  from  a  fraudulent  gtantor  or  a  fraudulent  grantee  ; 
and  that  there  was  no  difference,  in  tiiis  respect,  between  a  deed  to 
defraud  subsequent  creditors,  and  one  to  defraud  subsequent  pur- 
chasers. 4  Kent's  Com.  464.  This,  as  we  shall  show,  is  the  Alabama 
rule,  and  there  is  a  vast  array  of  weighty  authority  to  support  it. 
Howe  v.  Waysman,  12  Mo.  169;  49  Amer.  Dec.  126;  Anderson  v. 
Roberts,  18  Johns.  513 ;  9  Amer.  Dec.  235 ;  Mood  v.  Fahnestock, 
8  Watts,  489;  34  Amer.  Dec.  489;  Elliott  v.  Horn,  10  Ala.  348; 
44  Amer.  Dec.  488;  Stokes  v.  Jones,  21  Ala.  731. 

The  chief  conflict  of  authority  arises  where  the  purchaser  from  the 
fraudulent  vendor  is  charged  with  notice  of  the  prior  fraudulent  con- 
veyance. Many  authorities  hold  that,  when  he  has  such  notice,  he  can 
claim  no  right  which  his  immediate  grantor  would  be  estopped  from 
asserting,  and,  therefore,  that  he  will  not  be  permitted  to  avoid  the 
prior  conveyance  on  the  ground  that  it  was  intended  to  defraud  sub- 
sequent purchasers  or  creditors.  These  decisions  rest  on  tlie  very 
reasonable  ground,  not  only  that  the  fraudulent  grantor,  having  no 
title  himself,  can  confer  none,  but  that  a  contrary  rule  would  lead  to 
the  injustice  of  enabling  him,  by  collusion  with  a  subsequent  purchaser, 
to  cheat  the  original  grantee  out  of  his  estate.  To  this  effect  is  Foster 
V.  Walton,  5  Watts  (Penn.)  478;  Fowler  v.  Stoneum,  11  Tex.  473; 
62  Amer.  Dec.  490 ;  Moseley  v.  Moseley,  15  N.  Y.  334,  and  many 
other  decisions.  So  there  are  many  authorities  to  the  contrarj-,  holding 
that  the  word  purchaser  means  purchaser  with,  as  well  as  without 
notice,  and  when  there  is  actual  fraud  in  the  conveyance,  it  is  made 
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void  by  force  of  the  statute  as  against  sach  purchasers  for  value. 
Lewis  V.  Love,  2  B.  Monroe,  345;  38  Amer.  Dec.  161;  Jenkiiis  v. 
Clements,  14  Amer.  Dec.  708,  note ;  Craig  v.  Zimmerman,  56  Amer. 
Rep.  466. 

In  this  status  of  the  law,  it  is  proper  that  we  should  be  governed 
by  the  rule  to  be  deduced  from  the  past  decisions  of  this  court,  as  the 
principle  involves  a  rule  of  property  of  vast  importance  in  its  effect  on 
titles.  These  decisions  seem  to  me,  on  the  whole,  to  clearly  favor  the 
view,  that  a  convej-ance  infected  with  actual  fraud  may,  under  the 
statute,  be  avoided  bj'  a  subsequent  bona  fide  purchaser  holding  by 
deed  from  the  grantor,  although  he  have  notice  of  the  previous  fraudu- 
lent convej^ance. 

As  to  purchasers  at  a  sale  under  execution  against  a  grantor  who 
has  made  a  fraudulent  conveyance,  the  rule  is  clear  and  well  estab- 
lished. The  title  thus  acquired  under  legal  pi'oceedings  instituted  by 
a  creditor  is  unquestionably  good,  although  the  purchaser  may  have 
had  notice  of  the  fraud ;  for  his  knowledge  of  the  fraud  likewise  im- 
ports a  knowledge  that  it  was  the  precise  thing  that  rendered  the- 
conve^-ance  void  as  to  creditors  and  purchasers.  This  principle  runs 
from  the  very  recent  case  of  Teague  v.  Martin,  87  Ala.  500  (1888), 
back  to  Reed  v.  Smith,  14  Ala.  380  (1848),  and  even  still  further  to 
Carter  v.  CastlebeiTy,  5  Ala.  277  (1843).  It  is  recognized  even  in  those 
jurisdictions  which  repudiate  the  rule  that  a  fraudulent  vendor  can 
confer  no  title  by  his  deed  of  conveyance  made  to  a  subsequent  bona 
fide  purchaser  with  notice  of  the  prior  fraudulent  deed.  Miller  v. 
Koertge,  70  Tex.  162;  8  Amer.  St.  Rep.  587.  In  CaHer  v.  Gastle- 
berrrj,  supra,  however,  the  following  language  was  used  by  Chief 
Justice  Collier:  "It  is  true  that  a  fraudulent  convej'ance  is  binding 
on  the  grantor,  but  authorities  are  ample  to  show  that  it  may  be 
avoided  bj'  a  subsequent  bona  fide  purchaser,  although  he  may  have 
notice  of  the  previous  conveyance ;  [for]  if  he  is  informed  of  it,  say 
the  books,  he  knows  that  it  is  fraudulent,  and  of  consequence  void. 
And,"  he  adds,  "it  is  quite  immaterial  whether  the  subsequent  pur- 
chaser acquire  his  title  by  a  deed  directly  from  the  fraudulent  grantor, 
or  at  a  sale  made  under  execution  against  him."  That  cjlse  involved 
a  title  to  land  acquired  by  purchase  under  execution,  and  the  principle 
asserted  was,  therefore,  not  necessary  to  the  decision  of  the  case. 

In  Eddins  v.  Wilson,  1  Ala.  237,  a  father  had  made  a  fraudulent 
and  voluntary  deed  to  his  son.  He  subsequently  made  a  fraudulent 
conveyance,  based  on  a  valuable  consideration,  to  another  person. 
It  was  held  that  the  first  deed,  though  fraudulent,  was  good  between 
the  parties,  and  could  not  "  be  defeated  by  a  subsequent  ven(3ee  whose 
purchase  was  conceived  in  fraud " ;  for,  it  was  added  by  Collier, 
C.  J.,  If  this  were  so,  "it  would  only  be  necessary  for  him  [the  fraudu- 
lent grantor]  to  commit  one  act  of  fraud  to  defeat  another."  It  was 
further  said:  "The  law,  however,  is  entirely  different,  if  the  second 
purchaser  can  show  that  the  transfer  under  which  he  claims,  was 
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made   for   a   valuable  consideration,  and  in  good   faith."     Tliere   is 
nothing  here  said  about  the  effect  of  notice. 

The  case  of  Mliott  v.  Honi,  10  Ala.  348 ;  44  Amer.  Dec.  488, 
decided  in  1846,  is  one  in  point,  when  critically  considered  as  a  con- 
struction of  our  statute  of  frauds,  now  embodied  in  section  1735  of 
the  Code.  That  case  clearly  holds,  that  a  subsequent  purchaser  for 
value  from  a  fraudulent  grantor  obtains  a  title  superior  to  that  of  the 
first  grantee,  although  such  subsequent  purchaser  had  notice  of  the 
prior  conveyance.  There,  a  father  liad  made  a  voluntary  conveyance 
to  his  son,  with  intent  to  defraud  creditors.  The  land,  it  is  true,  was 
entered  by  the  father  in  the  son's  name,  but  this  was  considered 
immaterial  (as  was  the  same  fact  in  Howe  v.  Waysman,  12  Mo.  169  ; 
49  Amer.  Dec.  126);  the  effect  as  to  creditors,  as  was  observed  by 
Ormond,  J.,  being  precisely  the  same  as  if  the  land  had  been  entered 
in  the  name  of  the  donor  instead  of  the  son,  who  was  a  minor.  The 
father  afterwards  sold  the  land  to  one  who  was  not  a  creditor  at 
the  time  the  land  was  entered,  inducing  his  infant  son  to  convey. 
The  son,  seeking  to  disaffirm  his  conveyance,  afterwards  brought  an 
action  for  the  land.  The  court  held  that  he  could  not  maintain  the 
action,  on  the  ground  that  the  purchaser  from  the  father,  although  he 
acquired  title  subsequent  to  the  original  fraudulent  conveyance,  and 
with  notice  of  it,  was  entitled  to  protection  under  the  statute  of  frauds, 
which  was  admitted  to  embrace  the  substance  of  the  13th  and  27th  of 
Elizabeth.  The  minor  son,  in  conveying,  (it  was  said)  had  done  only 
what  a  court  of  equitj'  would  have  compelled  him  to  do. 

"We  can  nowhere  find  anj-  case  in  our  reports  which  repudiates  the 
construction  of  the  statute  announced  in  Elliott  v.  Horn,  supra.  On 
tlie  contrarj',  the  case  of  Stokes  v.  Jones,  18  Ala.  734,  fully  sustains 
it,  and  so  does  the  same  case  as  decided  on  the  second  appeal,  and 
reported  in  21  Ala.  731.  A  father  there  had  made  a  fraudulent  deed 
of  gift  to  his  children,  and  he  afterwards  conveyed  the  same  property 
to  a  subsequent  purchaser  for  value.  The  latter  title  was  held  to 
prevail  in  an  action  of  ejectment,  actual  fraud  in  the  conveyance  being 
proved. 

The  case  of  Corprew  v.  Arthur,  15  Ala.  525,  cited  and  relied  on  by 
appellee's  counsel,  so  far  from  being  repugnant  to  the  foregoing  cases, 
is  corroborative  of  their  authoritj'.  The  same  statute  is  there  con- 
strued by  Judge  Collier  as  applicable  to  one  purchasing  for  value  from 
the  donor  in  a  voluntary  convej-ance,  not  infected  with  actual  fraud. 
Adopting  the  view  of  the  United  States  Supreme  Court,  as  announced 
in  Cathcart  v.  Bobinson,  5  Pet.  264,  supra,  it  was  held,  that  one  who 
purchases  for  valuable  consideration,  with  notice  that  his  vendor  had 
made  a  previous  voluntary  conveyance,  will  not  be  preferred.  It  was 
decided  that  a  subsequent  mortgagee  was  a  purchaser  within  the  27th 
Elizabeth,  so  as  to  avoid  a  prior  voluntary  conveyance  under  that 
statute,  but  it  was  added :  "As  a  subsequent  purchaser  he  can  not 
claim  the  right  to  subject  the  land,  to  the  payment  of  his  demand, 
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without  showing  that  the  convej'ance  was  not  only  voluntary,  but  was 
intended  to  defraud  creditors."  The  same  principle  is  announced  in 
Gardner  v.  Boothe,  31  Ala.  186,  where  it  was  decided  that  a  subse- 
quent purchaser  for  value  of  certain  slaves,  from  a  donor  in  a  voluntary 
convej-ance,  although  he  bought  without  notice,  acquired  no  title  as 
against  the  donee.  To  invalidate  the  transfer  as  to  a  subsequent 
purchaser,  it  was  held  that  proof  of  actual  fraud  was  necessary. 

The  case  o{  Jefferson  County  Sav.  Bank  v.  Ehom,  84  Ala.  529,  was 
one  involving  personal  property,  left  in  the  hands  of  the  grantor,  and 
is  governed  by  a  principle  somewhat  different.  But  the  subsequent 
purchaser  was  fully  protected  there,  as  against  a  prior  fraudulent 
grantee. 

There  is  nothing  in  Griffin  v.  Stoddard,  12  Ala.  784,  which  is  con- 
tradictory to  these  views,  when  the  language  of  the  court  is  construed 
with  reference  to  facts  of  the  case.  The  plaintiff  in  ejectment  there 
claimed  title  under  a  recorded  deed  from  one  Oliver,  the  alleged 
fraudulent  grantor.  The  defendants  claimed  title  under  two  sherifTs 
deeds  executed  after  the  deed  of  the  plaintiff,  but  based  on  judgments 
rendered  on  debts  older  than  the  fraudulent  convej-ance.  It  was  held, 
that  the  plaintiff's  title  derived  from  the  fraudulent  grantor  was  sub- 
ordinate to  that  derived  under  the  execution  sale. 

"We  need  pursue  this  part  of  the  discussion  no  further.  Whatever 
superior  force  may  be  accorded  to  tlie  weighty  reasons  by  which  the 
contrary  doctrine  is  so  ably  supported,  our  decisions  commit  us  to 
the  rule,  that  the  purchaser  for  value  from  the  grantor  in  a  voluntary 
convej'ance,  infected  by  actual  fraud,  obtains  a  superior  title  as  against 
a  donee,  although  he  purchased  with  notice  of  the  convej-ance.  The 
whole  reason  of  the  case  is  simply  this :  The  statute  itself  expressly 
declares  fraudulent  conveyances  void  as  against  subsequent  purchasers 
and  creditors  alike.  This  implies  bona  fide  purchasers  for  value,  but 
it  does  not  exclude  purchasers  with  notice  of  the  verj'  fact  which  alone 
enables  them  to  avoid  the  conveyance.  Nor  can  a  fraudulent  grantee 
make  any  verj-  just  or  conscionable  complaint  that  he  is  deprived  of 
the  fruits  of  his  iniquity,  because  it  is  done  by  the  mandate  of  the 
law  itself. 

A  distinction  is  made  as  to  notice  between  the  registration  of  a 
mere  voluntary  deed,  unaffected  by  actual  fraud,  and  a  deed  which  is 
so  infected.  The  former  operates  as  notice,  so  as  to  bind  a  subsequent 
purchaser ;  but  the  latter  does  not,  at  least  to  the  extent  of  barring 
the  assertion  of  the  purchaser's  rights  based  'on  the  fraud  in  the 
transaction.  As  stated  in  Laird  v.  Scott,  5  Heisk.  347,  "  After 
registration  of  a  voluntary-  deed  for  land,  a  subsequent  purchaser  for 
value  can  not  claim  to  be  an  innocent  purchaser  without  notice.  But, 
if  the  voluntary  conveyance  was  intended  to  defraud  a  subsequent 
purchaser,  the  notice  by  registration  will  not  affect  his  right  to  attack 
the  voluntary  conveyance  for  actual  fraud.  It  follows,  that  a  voluntary 
conveyance,  made  with  the  intent  to  defraud  a  subsequent  purchaser 
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for  value,  is  void  as  against  him,  with  or  without  registration,  and  with 
or  without  notice."  Jenkins  v.  Clements,  14  Amer.  Dec.  708,  note, 
and  cases  cited;  Wyman  v.  Brown,  50  Me.  148;  Lewis  v.  Love,  38 
Amer.  Dec.  162 ;  Maspn  v.  Baker,  10  lb.  724 ;  Lancaster  v.  Dolan, 
18  Ih.  625. 

The  plain  reason  of  this  distinction  is,  that  the  statute  itself  makes 
conveyances  infected  with  actual  fraud  void  as  to  subsequent  purchasers 
for  value,  biit  it  does  not,  according  to  the  better  \iew,  embrace  mere 
volufatary  conveyances  not  actually  fraudulent.  Other  conveyances 
are  governed  as  to  notice  by  the  registration  statutes.  Code  1886, 
§§  1810  et  seq.,  and  §  1735.  It  was  long  ago  resolved,  as  far  bacls 
as  Standen's  Case,  5  Co.  60,  that  a  purchaser,  notwithstanding  he  had 
notice  of  a  fraudulent  conveyance,  might  avoid  it ;  for  the  notice  of 
the  purchaser  can  not  make  that  good,  which  an  act  of  Parliament  has 
made  void  as  to  him.  Newland  on  Contracts,  396,  397.  And,  more- 
over, as  said  in  Myers  v.  Peck,  2  Ala.  659,  mere  notice  on  the  part 
of  the  purchaser  of  a  fraudulent  transfer  will  not  prevent  his  avoiding 
it,  "because,  if  he  knew  of  the  transaction,  he  knew  it  was  void 
by  law." 

There  is  no  force  in  the  contention,  that  after  Rhea  had  compro- 
mised his  suit  of  ejectment  with  A.  W.  Sheppard,  the  alleged  fraudu- 
lent grantor,  and  had  reconveyed  to  him  the  title  to  the  land  in 
controversy  after  its  purchase  at  the  sheriff's  sale,  that  this  title  inured 
to  the  benefit  of  the  fraudulent  grantee  by  virtue  of  the  covenant  of 
warrant}'  contained  in  that  deed.  It  may  be  admitted  that  Rhea 
acquired  the  title  by  the  sheriff's  sale  under  his  execution  against  the 
fraudulent  grantor,  the  judgment  debt  being  older  than  the  fraudulent 
conveyance;  and  that  his  deed  to  A.  W.  Sheppard  conveyed  back  to 
him  the  legal  title  to  the  land.  But  this  title  inured  to  the  benefit  of 
the  subsequent  purchaser,  not  of  the  fraudulent  donee.  This  is  ex- 
pressly settled  in  Stokes  v.  Jones,  21  Ala.  731 ;  s.  c.  18  Ala.  734, 
where  it  is  said;  "The  voluntary  fraudulent  estoppel  [argued  to  have 
been  created  by  the  covenant  of  warranty  contained  in  the  deed],  is  as 
impotent  to  defeat  the  just  claims  of  creditors,  or  bona  fide  purchasers 
for  a  valuable  consideration,  as  the  deed  would  be  had  it  contained  no 
covenant  out  of  which  the  estoppel  is  supposed  to  arise.  A  partj'  can 
not  do  by  circuity  and  indirection  what  the  law  forbids  to  be  directly 
done.  He  can  not  avoid  the  claims  of  creditors,  or  bona  fide  pur- 
chasers, by  conveying  with  warranty  to  defraud  them,  and  afterwards 
acquiring  the  title." 

It  is  too  clear  for  argument,  that  the  payment  of  Rhea's  debt  by 
A.  W.  Sheppard  did  not  purge  his  conveyance  of  fraud  as  to  subse- 
quent purchasers  or  creditors.  If  it  was  void  for  actual  fraud,  being  a 
mere  secret  trust  and  a  sham  sale,  the  transaction  at  once  lay  open  to 
the  attack  of  either  of  these  classes. 

The  existence  of  Rhea's  debt  was  only  a  circumstance  to  prove 
fraud.    Its  payment  was  indemnity  to  him  alone,  and  to  no  one  else. 
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It  in  no  manner  purged  the  fraud  as  a  ground  of  attack  on  the  title  by 
others  who.  were  invested  bj-  law  with  this  righti  We  are  aware  of  no 
principle  by  which  one  who  cheats  two  distinct  persons  can,  by  afford- 
ing indemnity  to  the  one,  exempt  himself  from  legal  liability  to  the 
other.  This  precise  point  was  made  in  Stokes  v.  Jones,  21  Ala.  731, 
but  was  passed  b^'  the  court  sub  silentio,  being  obviously  regarded  as 
without  merit. 

These  views  result  necessarily  in  the  reversal  of  the  judgment, 
many  of  the  rulings  of  the  court  being  repugnant  to  the  principles 
which  we  have  here  announced. 

The  exceptions  based  on  the  rulings  on  the  evidence,  much  of  which 
is  purely  cumulative,  ma_y  not  arise  on  another  trial,  and  we  do  not 
consider  them.  They  have  not,  moreover,  been  deemed  of  sufficient 
importance  to  be  discussed  by  counsel. 

Reversed  and  remanded.^ 

Jos.  Aiken,  and  Dortch  &  Martin,  for  appellants. 

Wm.  IT.  Denson,  contra. 

Conveyances  in  Fraud  op  Creditors. — Tliis  is  so  fully  treated  in  the  course 
on  the  Law  of  Bankruptcy  that  it  is  here  omitted. 


SECTION  II. 

PURCHASEE  FOE  VALUE. 

PRODGERS  V.   LANGHAM. 

King's  Bench.     1663. 

[Reported  1  Sid.  133.] 

Baupe,  seised  in  fee  of  several  lands  and  manors  in  the  County  of 
Northampton,  and  being  a  recusant  and  also  a  soldier  in  the  war  for 
King  Charles  I.,  in  the  year  1643,  let  his  manors  to  A,  and  B.  in  trust 
for  his  only  daughter  and  heir  (now  the  wife  of  the  plaintiff),  for  twent}-- 
one  years,  to  the  intent  that  the  profits  before  marriage  should  be  for 
her  for  her  maintenance,  and  to  raise  a  portion,  and  if  she  should 
marry  Poulton  or  some  one  else  in  the  lifetime  of  the  said  Baude,  with 
his  consent  and  liking,  then  in  trust  for  her  during  the  residue  of  the 
term.  The  said  daughter  did  not  marry  P.,  but  she  married  the  plain- 
tiff, with  which  Baude  was  displeased  ;  but  after  a  time  he  was  satisfied 
with  it  and  lived  with  them,  and  afterwards  died. 

And  it  was  held  by  the  court  in  this  case,  — 

1  See,  accord,  Wyman  v.  Brown,  50  Me.  139  (1863);  contra,  Stevens  v.  Morse,  47 
N.  H.  632  (1867);  and  cf.  Harton  v.  Li/ons,  97  Tenn.  180  (189B). 
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1.  That  the  convej-ance  to  the  daughter  before  marriage  was  a  volun- 
tary conveyance,  and  will  be  void  by  the  Statute  of  Fraudulent  Con- 
veyances, as  to  purchasers  for  valuable  consideration,  as  L.  was  in 
this  case. 

2.  That  although  it  was  void  in  its  creation  as  to  purchasers,  yet 
when  the  marriage  took  effect,  the  first  settlement  did  not  remain  volun- 
tary as  it  was  at  its  creation,  but  is  on  valuable  consideration  and  not 
to  be  avoided,  inasmuch  as  the  marriage  is  an  advancement  of  the 
daughter,  and  he  who  married  her  was  induced  so  to  do  by  reason 
of  this  provision. 

So  it  was  agreed  per  Curiam  that  although  a  deed  be  fraudulent  in 
its  creation  and  voidable  by  a  purchaser,  3-et  it  can  be  made  good  by 
matter  ex  post  facto,  as  if  one  makes  a  feoffment  covinously,  which 
feoffee  makes  a  feoffment  for  valuable  consideration,  and  then  the  first 
feoffor  enters,  and  makes  a  feoffment  for  valuable  consideration,  the 
feoffee  of  the  first  feoffee  will  keep  the  land  and  not  the  feoffee  of  the 
first  feoffor,  for  altliougli  the  estate  of  the  first  feoffee  was  in  its  crea- 
tion covinous  and  so  voidable,  yet  when  he  enfeoffs  one  for  valuable 
consideration,  that  one  will  be  preferred  before  the  later  one,  and  so  it 
was  adjudged  lately  on  argument  in  this  court. 

3.  That  Baude  could  agree  to  the  marriage  at  any  time  during  his 
life,  and  therefore  inasmuch  as  he  agreed  afterwards,  although  he  dis- 
agreed at  first,  semble  that  it  is  good.  And  although  they  proved  that 
he  once  disagreed  expressly,  yet  it  was  held  that  he  could  agree  after- 
wards ;  quaere  tamen  if  the  agreement  relates  for  this  purpose,  because 
by  the  disagreement  the  estate  was  devested. 

4.  That  although  the  lease  for  twentj--one  ^-ears  were  concealed  eigh- 
teen of  the  years,  that  would  not  make  it  to  be  fraudulent  b}'  reason  of 
the  concealment,  if  the  revealing  of  it  would  have  led  to  its  being 
vacated,  as  might  have  happened  in  this  case,  because,  the  deed  being 
after  1642,  the  committees^  avoided  and  annulled  all  such  deeds  or  im- 
prisoned the  party  until  he  would  do  it.  Tlierefore  although  the  deed 
was  not  revealed  until  all  but  two  years  of  the  term  were  expired,  3'et  it 
remained  good  against  Langham  the  purchaser,  and  so  was  found. 

Note  on  Makkiagb  Settlements.  The  consideration  of  marriage  in  a  marriage 
settlement  extends  normally  only  to  provisions  for  the  wife,  the  husband,  the  issue  of 
the  marriage,  and  collateral  relations  or  connections  not  of  the  settlor  but  of  the  other 
contracting  party.  See  Gak  v.  Gale,  6  Ch.  D.  144  (1877) ;  Mackie  v.  Herbertson, 
9  App.  Cas.  303, 337  (1884) ;  De  Meslre  v.  West,  [1891]  A.  C.  264.  Thus  brothers  and 
sisters  of  the  settlor  are  not  included.    Johnson  v.  Legard,  3  Mad.  283  (1818). 

But  in  early  cases  the  rule  was  somewhat  relaxed.  Thus  limitations  were  upheld 
in  favor  of  the  settlor's  children  by  a  future  wife,  Jenkins  v.  Keymes,  1  Lev.  2-37  (1688) ; 
Clayton  v.  Wilton,  6  M.  &  S.  67  n  (1813) ;  so  of  a  widow's  children  by  a  former  mar- 
riage, Newstead  v.  Searles,  1  Atk.  265  (1738) ;  Gale  v.  Gale,  6  Ch.  D.  144  (1877) ;  and 
so  of  her  illegitimate  children,  Clarke  v.  Wright,  6  H.  &  N.  849  (1861).  The  later 
English  cases,  however,  after  exhaustive  discussion,  have  sought  to  limit  and  explain 


1  See  St.  1642,  c.  4,  Scobell's  Acts,  p.  37. 
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PRICE  V.  JENKINS. 

CoDKT  OF  Appeal.     1877. 

[Reported  5  Ch.  D.  619.] 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Hall.^ 

The  action  was  brought  hy  Margaret  Price  for  specific  performance 
of  a  contract,  dated  the  16th  of  November,  1874,  by  which  Thomas 
Jenkins  tlie  elder  agreed  to  sell  a  leasehold  house  called  the  Bruce 
Hotel,  at  Pant,  near  Merthyr  Tydvil,  to  the  plaintiff,  for  £200. 

In  the  first  instance,  Thomas  Jenkins  the  elder  was  the  only  defend- 
ant, but  it  appeared  that  his  son,  Thomas  Jenkins  the  younger,  claimed 
an  interest  adversely  to  his  father,  and  he  was  accordinglj*,  bj'  the  di- 
rection of  the  court,  made  a  defendant. 

Thomas  Jenkins  the  younger  was  a  son  of  the  original  defendant  by 
his  first  marriage.  The  property  the  subject  of  the  contract  belonged 
to  Thomas  Jenkins  the  elder  for  a  term  of  years  at  the  time  of  his 
second  marriage,  which  took  place  in  Ma}',  1864  ;  and  by  a  settle- 
ment dated  the  17th  of  May,  1864,  and  made  in  contemplation  of  the 
second  marriage,  it  was  assigned  to  two  trustees,  of  whom  Thomas 
Jenkins  the  younger  was  one,  in  trust,  after  pa3-ing  all  outgoings,  for 
Thomas  Jenkins  the  elder,  during  his  life,  and  after  his  death  for  his 
son  Thomas  Jenkins  the  younger,  absolutely.  The  intended  wife's 
property  was  also  settled  by  the  same  deed  upon  her  and  her  children. 
The  settlement  contained  no  covenant  by  the  trustees  to  pa}'  the  rent  or 
perform  the  covenants  of  the  lease  under  which  the  premises  were  held. 

The  plaintiff  contended  that  the  settlement  made  on  the  second  mar- 
riage of  Thomas  Jenkins  the  elder  was  voluntarj-,  so  far  as  related  to 
his  son  by  his  former  marriage,  and  was  void  against  the  plaintiff  under 
the  27  Eliz.  c.  4. 

Tiiomas  Jenkins  the  elder  also  set  up  a  defence  that  the  contract  was 
void  by  reason  of  his  being  drunk  when  he  signed  it.  But  the  Vice- 
Chancellor  held  that  this  defence  was  not  established.  The  Vice- 
Chancellor  was,  however,  of  the  opinion  that  Thomas  Jenkins  the 
j'ounger  was  a  volunteer  under  the  settlement  on  the  second  marriage 
of  his  father,  and  that  the  settlement  was  void  as  against  the  plaintiff 
and  accordingly  granted  specific  performance  of  the  agreement. 

these  decisions  and  seem  to  establish  the  general  doctrine  that  limitations  to  collat- 
erals of  the  settlor  are  not  good  unless  so  intermingled  with  proper  limitations  for 
the  parties  or  the  issue  of  the  marriage  that  the  former  must  be  maintained  in  order 
to  determine  and  support  the  latter.  See  In  re  Cameron  and  Wells,  37  Ch.  D.  32 
(1887);  De  Mestre  v.  West,  [1891]  A.  C.  264;  2  Dart's  Vendors  and  Purchasers 
(7th  ed.),  922  et  seq. 

I  4  Ch.  D.  483. 
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From  this  decision  the  defendants  appealed. 

Morgan,  Q.  C,  and  Maclean,  for  the  appellant. 

The  consideration  for  the  settlement  on .  the  second  marriage  ex- 
tended to  the  son  bj-  the  former  marriage.  It  was  a  bargain  between 
all  parties  which  was  cemented  bj-  the  marriage. 

James,-  L.  J.  Can  an  assignment  of  leasehold  propertj'  ever  be, 
strictly  speaking,  voluntarj-?  I  remember  a  case  in  m)-  own  practice 
at  the  bar,  which  is  not  reported,  in  which  the  owner  of  three  leasehold 
houses  made  a  promise  on  his  deathbed  to  give  one  of  them  to  his 
■widow ;  and  the  executor  accordingl3'  signed  a  written  agreement  to 
assign  one  of  the  houses  to  the  widow,  she  undertaking  to  paj-  an  ap- 
portioned rent  of  one  guinea  to  the  ground  landlord  and  performing  the 
covenants  of  the  lease.  I  advised  that  this  was  a  nudum  pactum,  but 
it  was  held  hy  Vice-Chancellor  Shadwell  to  be  an  agreement  for  valu- 
able consideration. 

Dickinson,  Q.  C,  and  Freeling,  for  the  plaintiff,  were  called  on  upon 
this  particular  point. 

James,  L.  J.  It  appears  to  me  impossible  to  hold  that  this  settle- 
ment was  voluntary-  as  regarded  Thomas  Jenkins  the  3-ounger,  who  was 
himself  one  of  the  assignees  of  the  leaseholds.  The  trustees  came 
under  a  responsibility  for  payment  of  rent  and  performance  of  the  cov- 
enants of  tlie  lease.  It  might  be  such  a  responsibility  that  a  lessee 
might  be  actuall}'  willing  to  paj-  money  to  get  rid  of.  If  there  is  any 
valuable  consideration  for  a  settlement,  the  quantum  of  such  a  consid- 
eration is  of  no  consequence  under  the  Statute  of  EUzabeth.  I  think 
that  here  there  was  a  valuable  consideration  sufficient  to  support  the 
settlement  against  a  subsequent  purchaser.  It  appears  to  me  impos- 
sible to  distinguish  it  from  such  a  case  as  tliat  to  wliich  I  referred 
during  the  argument.  The  purchaser's  title  cannot  prevail  against  the 
trustees  of  the  settlement.  On  that  ground  alone,  therefore,  I  think 
the  bill  must  be  dismissed.  But  as  the  charge  of  fraud  has  been  made 
by  the  defence,  we  must  hear  the  evidence  as  to  the  circumstances  un- 
der which  the  contract  was  made  before  disposing  of  the  costs. 

Mellish,  L.  J.,  and  Baggallat,  J.  A.,  concurred. 

"The  evidence  as  to  alleged  drunkenness  of  T.  Jenkins  the  elder  was 
then  read  and  commented  on. 

The  Codkt  held  that  there  was  no  ground  whatever  for  the  imputa- 
tion ;  and,  therefore,  dismissed  the  action,  without  costs,  either  of  the 
hearing  before  the  Vice-Chancellor  or  of  the  appeal. 

James,  L.  J.,  added:  We  desire  it  to  be  understood  that  we  have 
expressed  no  opinion  as  to  the  point  on  which  the  Vice-Chancellor 
founded  his  judgment.  That  point  has  not  been  argued  before  us,  and 
we  give  no  opinion  upon  it.* 

1  Followed  in  Ee  Cameron  and  Wells,  37  Ch.  D.  32  (1887).  See  Gale  v.  Gale, 
6  Ch.  D.  144  (1877) ;  Harris  v.  Tubb,  42  Ch.  D.  79  (1889). 
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DE  MESTEE  v.  WEST. 
Judicial  Committee  of  Privy  Codnoil.     1891. 

[Re2iorted  [1891]  A.  C.  26L] 

Appeal  from  a  decree  of  the  Supreme  Court  (March  11,  1889). 

The  appellants'  statement  of  claim,  which  was  dated  the  29th  of 
March,  1888,  claimed  in  substance  that  the  trusts  of  a  certain  settle- 
ment of  the  16th  of  March,  1838,  might  be  declared  and  established, 
and  that  the  appellant,  Mrs.  De  Mestre,  might  be  declared,  after  the 
death  of  the  respondent  Harriet  Sherwin,  to  one-fifth  of  certain  lands 
comprised  in  the  settlement.  The  question  between  the  parties  was 
whether  George  Ta^'lor  Eowe  (the  father  of  Mrs.  De  Mestre)  was  within 
the  consideration  for  the  settlement,  or  whether  (as  the  court  below 
decided)  the  settlement  was  a  voluntary  one  as  regards  the  interest 
taken  bj'  him  under  the  settlement. 

The  settlement  in  question  had  been  lost  But  the  court  held  it  as 
proved  to  have  been  made,  on  the  marriage  of  Harriet  Sherwin  with 
Thomas  Deane  Rowe,  between  William  Henry  Moore  of  the  first  part ; 
Harriet  Sherwin,  then  Harriet  Hanlss,  of  the  second  part ;  Thomas 
Deane  Rowe  of  the  third  part ;  and  W.  W.  T.  Dowling  of  the  fourth 
part.  Thereby  two  parcels  of  land  in  New  South  Wales,  the  property 
of  Harriet  Hanks,  were  settled  after  the  marriage  to  the  use  of  herself 
for  life,  then  to  the  use  of  T.  D.  Rowe  for  life,  and  after  the  death  of 
the  survivor  of  them  to  the  use  of  the  said  George  Taylor  ,Rowe,  their 
illegitimate  son,  for  life,  and  after  his  death  to  the  use  of  all  the  chil- 
dren of  the  said  George  Taylor  Rowe  as  tenants  in  common  in  fee.  The 
two  parcels  of  laud  had  been  granted  in  fee  simple  to  Harriet  Hanks 
by  the  Government  in  1831,  conditionally  on  paj-ment  of -certain  yearly 
quit-rents,  and  on  the  erection  by  her  or  her  heirs  and  assigns  of  per- 
manent dwelling-houses,  stores,  or  other  suitable  buildings,  and  on  the 
construction  of  drains,  and  on  conforming  to  the  Government  regula- 
tions for  the  time  being. 

At  the  date  of  the  settlement  George  Taylor  Rowe  was  unmarried, 
and  an  infant  fifteen  j-ears  old.  The  marriage  took  place  on  the  17th 
of  March,  1838  ;  Thomas  Deane  Rowe  died  on  the  20th  of  November, 
1838  ;  Harriet  Rowe  married  William  Sherwin  (since  deceased)  in  1839. 
George  Taylor  Rowe  died  in  1859,  having  in  1847  married  the  appellant 
Phoebe  Rowe,  and  having  had  six  children,  viz.,  the  appellant  Mrs.  De 
Mestre,  two  who  died  intestate  and  whose  interests  were  represented 
bj'  their  mother,  and  three  who  assigned  their  interests  to  the  respon- 
dent Harriet  Sherwin. 

In  1848  Mr.  and  Mrs.  Sherwin  and  George  Taylor  Eowe  mortgaged 
the  said  two  pieces  of  land  to  Mrs.  West,  the  mother  of  the  respondent 
West  J  and  in  1853  the  same  parties  executed  a  second  conveyance  of 
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the  same  property  for  the  purpose  of  barring  and  defeating  every  estate 
tail  at  law  or  in  equity  of  the  conveying  parties. 

In  1869  Mrs.  West  executed  a  voluntary  conveyance  of  the  said  lands 
to  a  trustee  for  the  respondent  John  West. 

To  the  appellants'  statement  of  claim  the  respondent  Harriet  Sherwin 
put  in  no  defence.  But  the  respondent  John  West  pleaded  that  if  the 
settlement  of  1838  was  made  as  alleged,  it  was  a  voluntary  deed  liable 
to  be  defeated  by  subsequent  sales  for  value,  and  submitted  that  his 
mother  was  a  purchaser  for  value  without  notice  of  the  settlement  or  of 
the  equities  of  the  appellants  thereunder. 

The  primary  judge  iu  equity  dismissed  the  appellants'  suit  with  costs, 
on  the  ground  that  the  ultimate  remainder  after  the  life  of  the  said 
George  Taylor  Rowe  in  favor  of  his  unborn  children  was  voluntary,  and 
as  such  had  been  avoided  by  the  convejanee  for  value  to  Mrs.  West. 

Sir  Horace  Davey,  Q.  C,  and  Alexander  Young,  for  the  appellants. 

^igiy^  Q-  C.,  and  0'  Clare,  for  the  respondent  West. 

Arthur  Young,  for  Mrs.  Sherwin  and  De  Meslre. 

The  judgment  of  their  Lordships  was  delivered  by 

Eael  Selborne.  Their  Lordships  have  considered  the  arguments 
addressed  to  them  in  this  case,  and  they  have  come  to  the  conclusion 
that  it  will  be  their  duty  to  advise  Her  Majesty  to  affirm  the  judgment 
appealed  from. 

It  is  unnecessary  to  go  into  the  historj-  of  the  law  upon  this  subject. 
The  general  rule  has  long  been  settled,  that  a  voluntary  conveyance, 
even  though  from  the  most  honest  motives  and  the  most  moral  consid- 
erations, maj'  be  defeated,  according  to  the  construction  which  has  been 
placed  upon  the  Statute  of  27  Eliz.  c.  4,  bj-  a  subsequent  conveyance  to 
a  purchaser  for  value  such  as  was  made  in  this  case.  It  has  also  been 
determined  in  a  manner  which  it  would  be  too  late  now  to  attempt  to 
review, — in  the  case,  amongst  others,  of  Sutton  v.  Chetwynd,  3  Mer. 
249 ;  and  in  the  Irish  case  of  Cormick  v.  Trapaud,  6  Dow,  60,  both 
decided  by  the  House  of  Lords  —  that  this  rule  is  apijliciible  to  limita- 
tions in  favor  of  volunteers  under  marriage  settlements.  Therefore,  as 
the  law  is  so  settled,  some  special  reason,  consistent  with  that  law, 
must  be  shown  for  taking  any  particular  case  out  of  the  rule.  Whether 
their  Loi"dships  would  have  established  such  a  rule  had  the  matter  been 
new  is  not  the  question. 

The  case  which  has  been  mainly  relied  upon  as  an  authority  for  allow- 
ing this  appeal  is  one  in  the  Court  of  Exchequer,  of  Dickenson  v. 
Wright,  5  H.  &  N.  401,  which  was  affirmed  in  the  Court  of  Exchequer 
Chamber  under  the  title  of  Clarke  v.  Wright,  6  H.  &  N.  849.  Their 
Lordships  probably  would  agree  that,  if  that  case  ought  to  be  followed, 
it  might  be  an  authority  in  support  of  the  present  appeal.  But  they 
observe  not  only  that  Lord  St.  Leonards,  in  editions  of  his  book  on 
Vendors  and  Purchasers,  later  than  Clarke  v.  Wright,  but  subsequent 
judges  —  Vice-Chancellor  Hall,  a  great  judge  in  this  branch  of  the  law 
especially,  and  the  present  Lord  Justice  Kay  —  have  unfavorably  criti- 
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cised  that  decision.  And,  when  the  reasons  given  for  thut  decision  and 
the  state  of  opinion  apparent  from  the  report  of  what  took  place  in  the 
Court  of  Exchequer  Chamber  come  to  be  examined,  it  seems  to  their 
Lordships  impossible  that  it  can  be  supported.  In  the  Court  of  Ex- 
chequer, where  the  judgment  was  given  by  Baron  Channell,  it  is  ap- 
parent that  the  court  proceeded  upon  the  view  that  the  case  of  Newstead 
V.  Searles,  1  Atk.  264,  was  an  authority  for  the  proposition  that  a  set- 
tlement, by  a  widow  about  to  marry,  upon  her  children  by  a  former 
marriage  is  good  against  a  subsequent  mortgagee,  putting  it  in  that 
general  wa}-,  without  any  reference  to  anj'  more  special  reasons.  And 
no  doubt,  if  that  had  been  so,  it  would  have  been  diflScult  to  resist  the 
conclusion  drawn  by  the  Court  of  Exchequer,  that  by  parity  of  reason- 
ing the  same  rule  would  apply  in  favor  of  an  illegitimate  child.  Clayton 
V.  Lord  Wilton,  6  M.  &  S.  67,  was  also  referred  to  by  the  same 
learned  judge  as  having  determined  that  a  limitation  in  a  marriage  set-  ~ 
tlement  to  the  children  of  a  possible  second  marriage  is  good,  without 
reference  to  special  circumstances.  Unless  the  view  so  taken  of  those 
previous  autiiorities  of  Newstead  v.  Searles  and  Clayton  v.  Lord 
Wilton  was  correct,  the  foundation  of  that  judgment  fails. 

In  the  Court  of  Exchequer  Chamber  their  Lordships  find  a  very  great 
conflict  of  opinion  among  the  judges,  and  plainly  the  majority  of  the 
judges  would  have  been  for  reversing  the  judgment  below  if  they  had 
not  taken  the  same  view  of  Newstead  v.  Searles  and  Clayton  v.  Lord 
Wilton  which  was  taken  by  Channell,  B.  No  doubt  two  very  learned 
judges  in  that  court,  Blackburn,  J.,  and  Willes,  J.,  put  the  case  upon 
a  different  ground,  and  endeavored  to  explain  in  a  different  waj'  the 
decisions  in  Newstead  v.  Searles  and  Clayton  v.  Lord  Wilton;  the 
ground  taken  by  them  being  apparently  this,  that  if  it  can  be  inferred 
from  circumstances  that  the  parties  had  specially  in  view,  when  they 
made  their  agreement,  provision  to  be  made  for  persons  who  would 
otherwise  have  been  volunteers,  thej'  were  no  longer  volunteers,  be- 
cause it  was  a  matter  of  special  bargain,  although  there  might  be  no 
other  valuable  consideration  for  that  agreement  than  the  marriage.  In 
other  words,  that,  although  prima  facie  provisions  in  favor  of  collaterals 
in  marriage  settlements  were  not  within  the  marriage  consideration,  yet 
they  might  always  be  brought  within  it  if  the  parties  so  intended.  No 
other  authoritj'  was  cited  in  favor  of  that  proposition ;  and,  if  sound,  it 
would  go  far  to  destroy  the  general  rule ;  for  it  is  recited  in  almost  every 
marriage  settlement  that  all  the  provisions  made  by  it,  whether  for  the 
parties  themselves  and  the  issue  of  the  marriage,  or  for  an^'  one  else,  are 
made  pursuant  to  agreement.  And  if,  as  Blackburn,  J.,  appears  to 
have  thought,  the  acceptance  by  a  husband  of  interests  in  his  wife's 
property,  different  from  those  which  the  law  would  have  given  him  if 
there  had  been  a  marriage  without  any  settlement,  would  be  a  sufficient 
consideration  to  support  limitations  to  collaterals  against  a  purchaser 
for  value,  this,  or  something  equivalent,  may  be  said  to  occur  in  ever}' 
case  in  which  any  property  of  the  wife  is  brought  into  settlement.    Nor 
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do  their  Lordships  think  that  the  omission  to  provide  in  a  marriage  set- 
tlement for  all  or  some  of  the  issue  of  the  marriage  can  operate  as  a 
consideration  in  favor  of  persons  provided  for  bj-  it  who  would  other- 
wise be  volunteers.  The  majoiity  of  the  judges,  in  Clat-ke  v.  Wright, 
differed  from  Blackburn,  J.,  on  these  points  ;  and  if  Mwsteadx.  Searles 
and  Clayton  v.  Zord  Wilton  had  been  understood  as  their  Lordships 
understood  those  cases,  Clarke  v.  Wright  would  not  have  been  decided 
as  it  was. 

Under  those  circumstances  it  appears  to  their  Lordships  to  be  their 
duty  to  advise  Her  Majesty  in  accordance  with  the  view  which  they 
^themselves  take  of  Newstead  v.  Searles  and  Clayton  v.  Zord  Wilton, 
and  which  was  taken  by  the  House  of  Lords  in  Mackie  v.  Herbertson, 
9  App.  Cas.  303.  The  order  of  the  limitations  in  both  those  cases  was 
such,  that  the  limitations  which  were  not  within  the  marriage  considera- 
tion were  covered  b^'  those  which  were,  so  that  those  which  were  within 
the  marriage  consideration  could  not  take  effect  in  the  form  and  man- 
ner provided  by  the  instrument  without  also  giving  effect  to  the  others. 
It  was  on  that  ground,  and  not  from  anj"  special  favor  to  provisions  for 
the  benefit  of  children  who  were  not  issue  of  the  marriage,  that  their 
Lordships  consider  both  those  cases  to  have  been  determined.  If  simi- 
lar circumstances  should  occur  in  an}-  other  case,  it  ma3'  be  inferred 
from  what  was  said  in  the  House  of  Lords  in  Mackie  v.  Herbertson 
that  the  same  principle  would  be  applied ;  and  indeed  the  principle 
seems  to  be  clear ;  for  the  settlement  in  any  such  case  could  not 
be  defeated  without  defeating  the  interests*  of  children  unquestionably 
within  the  consideration  of  marriage.  There  is  no  authorit}-  for  the 
proposition  that  under  the  Statute  a  particular  limitation  can  be  picked 
out  of  the  middle  of  a  settlement,  or  the  shai-es  of  some  persons  wlio 
would  iaka  pari  passu  with  others  according  to  the  terms  of  the  settle- 
ment picked  out,  in  order  to  be  destroj-ed,  in  favor  of  a  subsequent 
purchaser ;  leaving  subsequent  or  concurrent  interests  of  persons  who 
were  within  the  consideration  of  marriage  under  the  same  settlement 
undisturbed. 

The  only  question  in  their  Lordships'  view  which  remains  is,  whether 
in  this  case  there  are  special  circumstances  which  bring  it  within  the 
principle  of  Newstead  v.  Searles  and  Clayton  v.  Zord  Wilton,  so 
understood.  The  property  settled  was  that  of  the  wife  only.  No  con- 
sideration, except  that  of  marriage,  proceeded  from  the  husband.  There 
is  an  ultimate  limitation  of  the  property  which  the  wife  is  herself  set- 
tling to  her  heirs,  subject  to  a  general  power  of  appointment,  not  in 
favor  of  any  particular  persons  within  the  marriage  consideration,  but 
in  those  general  forms  in  which  it  may  be  said  that  in  almost  all  settle- 
ments the  ultimate  undisposed  of  and  unsettled  interest  is  reserved  back 
to  the  settlor,  or  subject  to  the  appointment  of  the  settlor.  It  seems  to 
their  Lordships  impossible  to  hold,  that  this  is  enough  to  bring  a  case 
within  the  principle  of  Newstead  v.  Searles.  Then  does  the  interposed 
provision  about  raising  money  for  the  benefit  of  the  illegitimate  son  of 
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the  wife  during  the  lifetime  of  the  husband  and  wife,  or  either  of  them, 
malie  an^-  difference  ?  However  that  provision  ought  to  be  construed, 
it  was  only  a  power  to  raise  a  sum  not  exceeding  a  certain  amount, 
during  a  certain  period  of  time,  which  is  not  alleged  to  have  been,  and 
which  their  Lordships  must  assume  not  to  have  been,  executed.  Their 
Lordships  do  not  think  it  necessary  to  determine  whether  Mr.  George 
Taylor  Rowe,  the  illegitimate  son,  could  have  insisted  on  the  exercise 
of  that  power,  if  he  had  claimed  to  have  it  executed  in  his  favor,  or  not. 
He  is  dead,  and  the  question  is  not  with  him ;  but  it  is  with  those  who 
come  last  in  tlie  order  of  the  settlement,  —  his  issue.  It  was  not  for 
them  that  this  money  was  to  have  been  raised,  if  it  had  been  raised  >at 
all.  No  doubt  if  it  had  been  raised  they  would  have  had  an  ultimate 
Interest  in  it  under  the  settlement ;  but  in  the  present  suit  no  claim  is 
made  on  the  footing  that  it  ought  to  have  been  raised.  Their  Lord- 
ships think,  therefore,  that  there  are  not  in  this  settlement  any  special 
provisions  sufficient  to  bring  it  within  Newstead  v.  Searles ;  and  that 
the  court  below  was  riglit  in  holding  the  case  to  fall  within  the  general 
rule.  The  appeal  must  therefore  be  dismissed,  and  their  Lordships  will 
so  advise  Her  Majestj'.  The  appellants  will  pay  to  the  respondent 
West  his  costs  of  this  appeal. 


ANDERSON  v.   ROBERTS. 

New  York  Court  for  the  Correction  op  Errors.     1820. 

[Reported  18  Johns.  515.] 

Appeal  from  the  Court  of  Chancery.  The  bill  stated,  that  Robert 
Roberts,  being  a  creditor  of  William  Griffith,  with  a  view  to  secure 
some  part  of  his  debt,  on  the  22d  March,  1810,  purchased  a  bond  and 
mortgage  executed  by  Griffith  to  Aaron  Lyon  ;  the  mortgage  being  on 
part  of  a  lot  of  ground  in  the  village  of  Newburgh,  and  was  registered 
on  the  29th  of  May,  1806.  Roberts  having  paid  L.  the  consideration  of 
214  dollars  and  25  cents,  and  received  an  assignment  of  the  bond  and 
mortgage,  took  possession  of  the  mortgaged  premises,  together  with  the 
residue  of  the  lot,  and  the  house  thereon,  and  let  the  same  to  Hector 
M'Leod,  who  entered  into  possession  thereof,  as  his  tenant.  Benjamin 
Taylor,  who  had  obtained  a  judgment  against  G.  on  the  14th  of  May, 
1808,  for  128  dollars  and  10  cents,  issued  an  execution  thereon,  by 
virtue  of  which  the  premises  were  sold  by  the  sheriff,  at  public  auction, 
to  the  highest  bidder,  Samuel  Boyd,  for  thiity  dollars,  and  the  sheriff 
executed  a  deed  of  the  premises,  accordingly,  to  B.,  who  made  the  pur- 
chase merely  as  trustee  for  the  respondent,  Roberts.  The  bill  further 
stated,  that  G.  being  indebted  to  several  creditors,  and  there  being  suits 
pending  against  him,  in  order  to  defraud  his  other  creditors,  did,  on  the 
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20th  of  January,  1820,  convey  the  mortgaged  premises  to  one  Sarah 
Johnson,  for  the  nominal  consideration  of  2,000  dollars,  and,  by  another 
deed,  conveyed  to  her  the  other  i)art  of  the  lot  for  the  nominal  consid- 
eration of  1,500  dollars.  The  bill  charged  that  these  conveyances  were 
collusive  and  fraudulent;  and  that  S.  J.  never  having  paid  any  consid- 
eration for  them,  she  was  a  mere  trustee  for  W.  G. ;  and  that  the  land 
was,  afterwards,  reconveyed  to  him,  before  Isaac  Clason  obtained  his 
judgment  against  Sarah  Johnson  ;  and  that  he  continued  to  possess  and 
enjoy  the  property  as  his  own  after  those  conveyances.  That,  in  1811, 
the  defendants  pretending  to  claim  the  land  under  a  deed  from  the 
sheriff,  on  a  sale  of  the  premises,  the  1st  of  January,  1810,  by  virtue 
of  an  execution  on  the  judgment  in  favor  of  Isaac  Clason  against. S. 
Johnson,  brought  an  action  of  ejectment  against  M'Leod,  and  obtained 
a  verdict  against  him,  on  producing  the  deed  from  the  sheriff,  and  prov- 
ing that  on  the  1st  of  Maj-,  1810,  M'Leod  took  a  lease  from  the  ap- 
pellants. The  bill  charged  that  the  lease  so  taken  by  M.  from  the 
appellants,  being  after  he  became  tenant  to  the  respondents,  was  void, 
and  the  attornment  fraudulent.  The  bill  prayed  that  the  conveyances 
from  W.  G.  to  S.  J.  might  be  declared  fraudulent  and  void,  and  that 
the  sheriflfs  deed  to  the  appellants,  and  all  other  deeds  from  S.  J.,  or 
anj'  grantees  under  her,  to  the  appellants,  of  the  premises,  or  any  parts 
thereof,  might  be  declared  fraudulent  and  void,  and  be  delivered  up  to 
be  cancelled,  and  that  all  proper  parties  might  release  to  the  respondent 
R.  and  for  an  injunction,  &c. 

The  defendants,  in  their  answer,  denied  all  knowledge  of  the  claim 
of  the  respondents  against  G.  Thej'  admitted  the  mortgage  from  G. 
to  Lj-on,  but  alleged  that  thej^  were  ignorant  of  the  assignment  to 
Roberts,  or  of  any  lease  from  him  to  M'Leod  ;  and  denied  that  Roberts 
had  any  possession,  legal  or  constructive,  of  the  premises.  They 
averred,  that  there  was  no  judgment  against  G.  when  he  conveyed 
the  premises  to  Sarah  Johnson.  That  B.  S.  Anderson,  and  S.  B. 
and  N.  Boyd,  were  present  at  the  sale  by  the  sheriff,  under  Taylor's 
judgment ;  and  that  they  were  informed  by  Anderson  of  his  purchase 
under  Clason's  judgment ;  that  the  judgment  of  Clason  was  obtained 
against  S.  J.  the  15th  of  May,  1809,  for  346  dollars  and  88  cents  ;  and 
on  the  13th  of  December,  1809,  the  premises  were  sold  under  an  execu- 
tion on  that  judgment,  subject  to  all  prior  encumbrances  ;  B.  Anderson, 
appellant,  became  the  purchaser,  for  one  dollar  and  fifty  cents,  and  his 
father,  J.  A.,  became  jointly  concerned  wifli  him  in  the  purchase.  S.  J. 
had  executed  a  mortgage  of  the  premises  to  D.  Slansbury,  for  496  dol- 
lars and  88  cents  ;  and  W.  King  had  some  equitable  claim  on  the  i)rop- 
erty;  and  the  appellants  agreed  to  pay  S.  J.  167  dollars,  and  take  a 
release,  or  quit-claim,  of  her  right ;  to  discharge  Stanbury's  mortgage, 
and  pay  W.  K.  300  dollars  for  his  lien,  which  was  accordingly  done,  on 
the  21st  of  March,  1810.  The  appellants  alleged  that  they  had  not  heaid 
of  the  claim  of  the  respondents,  until  after  they  had  paid  all  these  suras 
1  Read,  1808.  See  s.  o.  8  Johns.  Ch.  371.  —  Ed. 
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of  money,  and  denied  all  notice,  and  every  charge  of  fraud  or  collusion  ; 
and  claimed  to  hold,  as  bona  fide  purchasers,  without  notice.  That 
they  tendered  to  the  respondent,  Roberts,  250  dollars,  the  amount  of 
the  mortgage  to  him,  &c. 

A  replication  was  put  in,  and  witnesses  examined,  and  proofs  taken 
by  the  parties.  The  material  points  proved,  appear  in  the  opinion  of 
the  court. 

Tlie  cause  was  brought  to  a  hearing  in  the  Court  of  Chancery,  in 
June,  1818.  The  Chancellor  decreed  that  the  two  deeds  to  Sarah 
Johnson  were  fraudulent  and  void,  and  that  the  plaintiffs  ought  to 
be  quieted  against  any  claims  on  the  part  of  the  defendants  under 
those  deeds,  and  that  a  perpetual  injunction  be  issued  for  that 
purpose. 

The  Chancellor  assigned  his  reasons  for  the  decree.  (Vide  s.  c. 
3  Johns.  Ch.  Rep.  371.) 

Mitchill  and  Burr,  for  the  appellants. 

Boyd  and  S.  Jones,  Jr.^  contra. 

Spencer,  C.  J.  The  principal  question  which  has  been  discussed, 
is  not  free  from  difficult}'.  It  is  one  that  ought  to  be  definitely  settled. 
Indeed,  it  is  matter  of  surprise,  that  a  Statute  of  such  long  standing  as 
the  13th  of  Eliz.  c.  5,  should  not  have  received  a  settled  construction 
in  the  English  courts.  The  want  of  authority  on  this  point  makes 
neither  for  nor  against  either  of  the  parties.  The  second  section  of 
our  Statute  (1  N.  R.  L.  75),  for  the  prevention  of  frauds,  is  a  tran- 
script, substantiallj',  from  the  13th  of  Eliz.  c.  5  ;  and  the  3d  section  of 
the  same  Statute  is  a  transcript  of  the  27th  of  Eliz.  e.  4.  To  both  the 
British  Statutes  there  was  nearly  the  same  proviso  as  is  contained 
in  the  6th  section  of  our  Statute.  It  provides  and  enacts  that  the  Act, 
or  anything  contained  therein,  shall  not  extend  or  be  construed  to  im- 
peach, defeat,  make  void,  or  frustrate  any  conveyance,  <&c.  of,  in,  to, 
or  out  of  any  lands,  &c.,  goods  or  chattels,  at  any  time  heretofore  had 
or  made,  or  to  be  made,  upon  or  for  good  consideration,  and  bona  fide, 
to  any  person,  t&c,  not  having  at  the  time  of  such  convej'ance  or  assur- 
ance made,  any  manner  of  notice  or  knowledge  of  such  covin,  fraud,  or 
collusion  as  aforesaid. 

The  Chancellor  admits  the  law  to  be  settled,  that  under  the  27th  of 
Eliz.  a  purchaser  for  a  valuable  consideration,  and  without  notice,  from 
a  voluntary  or  fraudulent  grantee,  shall  be  preferred  to  a  subsequent 
purchaser,  for  valuable  consideration  from  the  original  grantor.  The 
cases  he  has  cited  show  that  such  has  been  the  uniform  construction  of 
cases  arising  under  the  27th  of  Eliz.  Sugden  (Law  of  Vendors,  436) 
and  Newland  (On  Contracts,  404)  consider  this  construction  as  entirely 
settled.  But  the  Chancellor  is  of  opinion  that  a  different  rule  of  con- 
struction prevails  under  the  13th  of  Eliz.,  which  protects  creditors  from 
fraudulent  conveyances  by  their  debtors.  His  idea  is,  that  the  Statute, 
ill  its  enacting  clause,  operates  on  tlie  deed  from  the  fraudulent  debtor, 
and  that  the  proviso  in  the  Act  applies  to  that  original  conveyance  from 
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the  debtor,  and  saves  It,  when  made  to  a  bona  fide  purchaser,  for  val- 
uable consideration ;  and  that  such  a  convej-ance  is  supported  by  the 
proviso,  however  fraudulent  the  intention  of  the  grantor  may  be  ;  that 
the  original  deed  from  the  debtor  to  a  fraudulent  grantee,  is  utterly  void 
»s  to  creditors,  and,  as  against  them,  the  grantee  can  make  no  con- 
veyance, for  he  has  no  title,  as  against  them,  on  the  ground  that  the 
proviso  does  not  extend  to  such  subsequent  conveyance  by  the  fraudu- 
lent grantee.  He  thinks  that  the  contrary  doctrine  would  defeat  the 
policy  of  the  Act ;  and  that  there  is  no  analogy  between  a  conveyance 
by  the  grantee  under  the  27th,  and  under  the  13th  of  Eliz.,  for,  in  tlie 
former  case,  he  has  a  good  title  until  the  conveyance  from  him,  or  from 
the  first  grantor  to  a  bona  fide  purchaser,  takes  place  ;  whereas,  in  the 
latter  case,  his  title  as  against  the  creditor  was  absolutely  void  from  the 
beginning.  I  cannot  assent  to  the  correctness  of  these  positions.  On 
the  contrary,  it  appears  to  me,  there  is  a  strong,  close,  and  decisive 
analogy  between  the  two  Statutes ;  and  the  pi-oviso  in  the  6th  section 
of  our  Statute,  illustrates  the  sense  of  the  Legislature,  that  the  same 
construction  is  applicable  to  both  the  Statutes.  It  has  been  suggested 
by  the  Chancellor,  that  in  the  revision  of  our  laws,  the  provisos  to  the 
•  British  Statutes  were  consolidated  in  the  6th  section  of  our  Statute ', 
and  that  the  principle  is,  that  the  construction  is  to  be  the  same  since, 
as  before  the  revision.  I  apprehend,  that  the  provisos  to  both  Statutes 
are  alike,  and  that  there  never  has  been  a  difference  of  construction 
upon  them.  Indeed,  it  has  been  admitted  on  all  hands,  that  we  are 
entirely  without  decisions  in  the  English  courts,  upon  the  13th  of  Eliz. 
The  main  position  on  which  the  difference  of  construction  rests,  is, 
that  the  original  deed  from  the  debtor  to  a  fraudulent  grantee,  is 
"utterly  void'-'  as  to  creditors.  This  ground  entirely  fails,  for  the 
Statute  of  27th  of  Eliz.  provides,  that  all  conve3-ances  made  to  defraud 
purchasers,  shall  be  deemed  and  taken  to  be  "  utterly  void,  frustrate, 
and  of  none  effect."  It  is  true,  that  there  maj- be  this  difference  be- 
tween the  Statutes ;  a  conveyance  to  defraud  purchasers,  generally 
operates  onli"  on  those  who  purchase  of  the  original  grantor,  subsequent 
to  the  fraudulent  conveyance  ;  whereas,  a  convej'ance  to  defraud  cred- 
itors may,  and  in  most  cases  is,  intended  to  defraud  existing  creditors  ; 
but  it  is  an  undeniable  proposition,  and  such  has  been  the  uniform 
course  of  decision,  that  the  Statute  of  13th  of  Eliz.  equally  protects 
creditors  whose  debts  accrue  subsequent  to  the  fraudulent  convej'ance, 
as  those  whose  debts  were  due  when  it  was  made ;  and  I  cannot  per- 
ceive the  least  difference  between  a  conveyance  to  defraud  subsequent 
creditors,  and  a  conveyance  to  defraud  subsequent  purchasers.  The 
13th  of  Eliz.  declares  a  conveyance  to  be  void  only  as  against  ci-editors, 
&c.  attempted  to  be  defrauded,  whilst  the  27th  of  Eliz.  declares  the 
conveyance  to  be  void  only  as  against  those  who  have  purchased,  or 
may  purchase  ;  but,  as  against  the  fraudulent  grantors,  in  both  cases, 
the  conveyances  are  valid  and  effectual,  and  wholly  unaffected  by  the 
provisions  of  either  Statute.    What  becomes,  then,  of  the  estate,  and 
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in  whom  is  it  vested,  after  a  convej-ance  made  to  deceive  existing 
creditors,  or  those  who  become  creditors  subsequent  to  the  fraudulent 
convej-ance?  As  against  the  grantors,  the  conveyance  is  effectual. 
Subsequent  creditors  having  no  debt  due  at  the  time,  the  possibility 
of  their  having  debts  cannot  prevent  the  convej'ance  from  taking  effect. 
Those  creditors  whose  debts  are  due,  even  if  they  have  obtained  judg- 
ments, and  acquired  a  lien,  have  gained  no  vested  interest  in  the  lands ; 
and  they  may  be  paid,  -without  resort  to  the  land  fraudulently  con- 
veyed. The  fee  is  not  in  abeyance,  and  the  inevitable  conclusion  is, 
that  the  legal  title  has  vested  in  the  fraudulent  grantee,  subject  to  be 
devested,  if  the  creditors  see  fit  to  call  in  question  the  fraudulent  con- 
veyance, and  after  the  creditor  has  proceeded  to  sell,  on  execution,  the 
lands  thus  fraudulently  conveyed.  This  was  so  decided  in  the  Su- 
preme Court  in  Osborne  v.  Moss,  7  Johns.  Rep.  101,  and  in  Hawes 
V.  Leader,  Cro.  Jac.  270,  and  Yelv.  196.  In  both  cases,  it  was  de- 
cided, that  if  goods  were  conveyed  to  defraud  creditors,  the  convey- 
ance was  A'oid  onl}'  as  against  them,  but  remained  good  as  against  the 
party,  his  executors  and  administrators. 

In  ray  judgment,  the  error  of  those  who  assert,  that  a  fraudulent 
grantee  under  the  13th  of  Eliz.  takes  no  estate,  because  the  deed  is 
declared  to  be  utterly  void,  consists  in  not  correctlj-  discriminating  be- 
tween a  deed  which  is  an  absolute  nullity,  and  one  which  is  void- 
able onlj%  No  deed  can  be  pronounced,  in  a  legal  sense,  utterlj-  void, 
which  is  valid  as  to  some  persons,  but  may  be  avoided,  at  the  election 
of  others.  In  2  Lilly's  Abr.  807,  and  Bac.  Abr.  tit.  Void  and  Void- 
able, we  have  the  true  distinction.  A  thing  is  void  which  is  done 
against  law,  at  the  very  time  of  doing  it,  and  where  no  person  is  bound 
by  the  act ;  but  a  thing  is  voidable  which  is  done  by  a  person  who 
ought  not  to  have  done  it,  but  who,  nevertheless,  cannot  avoid  it  him- 
self, after  it  is  done.  Bacon  classes  under  the  head  of  acts  which  are 
absolutely  void,  to  all  purposes,  the  bond  of  a,  feme  covert,  an  infant, 
and  a  person  non  compos  mentis,  after  an  office  found,  and  bonds  given 
for  the  performance  of  illegal  acts.  He  considers  a  fraudulent  gift  void, 
as  to  some  persons  only,  and  says  it  is  good  as  to  the  donor,  and  void 
as  to  creditors.  Whenever  the  act  done  takes  effect  as  to  some  pur- 
poses, and  is  void  as  to  persons  who  have  an  interest  in  impeaching 
it,  the  act  is  not  a  nullity,  and  therefore,  in  a  legal  sense,  is  not  utterly 
void,  but  merely  voidable.  Another  test  of  a  void  act  or  deed,  is  that 
every  stranger  may  take  advantage  of  it,  but  not  of  a  voidable  one. 
2  Leo.  218.  Viner,  tit.  Void  and  Voidable,  A.  pi.  11.  Again ;  a 
thing  ma3'  be  void  in  several  degrees :  1.  Void,  so  as  if  never  done,  to 
all  purposes,  so  as  all  persons  ma}' take  advantage  thereof;  2.  Void 
to  some  purposes  only ;  3.  So  void  by  operation  of  law,  that  he  that 
will  have  the  benefit  of  it,  may  make  it  good.  Viner,  tit.  Void  and 
Voidable,  A.  pi.  18.  In  Prigg  v.  Adams,  2  Salk.  674,  the  defendant 
justified  as  an  officer,  under  a  ca.  sa.,  on  a  judgment  in  the  Common 
Pleas,  upon  a  verdict  of  5s.,  for  a  cause  of  action  arising  in  BristoL 
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The  plaintiff  replied,  the  private  Act  of  Parliament,  for  erecting  the 
Court  of  Conscience  in  Bristol,  wherein  was  a  clause,  that  if  any  per- 
son bring  such  action  in  anj*  of  the  courts  at  Westminster,  and  it  ap- 
peared upon  trial  to  be  under  40s.,  that  no  judgment  should  be  entered 
for  the  plaintiff;  and  that  if  it  be  entered,  that  it  shall  be  void.  Upon 
demurrer,  the  question  was,  whether  the  judgment  was  so  far  void,  that 
the  part}'  should  take  advantage  of  it  in  this  collateral  action.  The 
court  held,  that  it  was  not  void,  but  voidable  only,  by  plea  or  writ  of 
error.  Upon  authoritj-,  therefore,  I  insist,  that  the  expressions  in  the 
Statutes  of  13th  and  27th  of  Eliz.,  that  conveyances,  in  contravention 
of  those  Statutes,  shall  be  deemed  utterly  void,  &c.,  must  necessarily* 
be  construed,  as  voidable  only  by  the  party  aggrieved.  It  seems  to  me, 
that  the  construction  upon  the  27th  Eliz.,  in  which  the  same  words  are 
used,  is  applicable  to  the  13th  of  Eliz.  In  the  present  case,  the 
respondents  claim  the  premises  under  a  judgment  obtained  against 
Griffith,  the  fraudulent  grantor,  subsequent  to  the  fraudulent  convey- 
ance to  Sarah  Johnson  ;  so  that,  when  the  deed  was  given  to  her,  there 
was  no  lien  on  the  estate  conveyed,  and  it  was  a  matter  of  entire  con- 
tingency, whether  the  property  conveyed  would  be  necessary-  to  pay 
that  debt. 

This  point  has  been  decided  in  the  Supreme  Court,  in  the  case  of 
Jackson,  ex  dem.  Merrit  v.  Terry,  13  Johns.  Rep.  471.  The  plaintiff 
deduced  a  title  under  A.  Turner  to  J.  Turner,  for  the  consideration  of  400 
dollars,  by  a  deed  dated  the  24th  of  September,  1804,  and  a  deed  from 
J.  Turner  to  the  lessor,  dated  the  9th  of  April,  1806.  The  defendant 
gave  in  evidence  a  judgment,  on  the  fourth  Tuesday  of  September,  1804, 
in  favor  of  one  Hubbard,  against  A.  Turner,  and  a  sale  under  an  exe- 
cution thereon,  to  one  Wood,  on  the  10th  of  April,  1805.  Thompson, 
C.  J.,  in  giving  the  opinion  of  the  court,  admitted  that  the  conveyance 
from  A.  Turner  to  J.  Turner,  was  a  gross  fraud,  and  made  expressly  to 
avoid,  Hubbard's  judgment;  but  that  the  lessor,  being  a  bona  fide  pur- 
chaser from  J.  Turner,  without  knowledge  of  the  fraud,  he  was  not  to  be 
prejudiced  by  it ;  and  judgment  was  given  for  the  plaintiff.  In  the  case 
of  the  lessor  of  Hartly  v.  'M'Anutty.;  4  Yeates'  Rep.  95,  it  was  decided 
that  a  voluntary  conveyance  to  defraud  creditors,  passed  the  estate  to 
the  grantee ;  and  that  the  lands  conveyed  were,  in  his  hands,  subject 
to  his  creditors. 

The  Chancellor  adopts  the  reasoning  of  the  majority  of  the  Court  of 
Errors  in  Connecticut,  in  Preston  v.  Crofut,  1  Con.  Rep.  527,  note. 
That  case  was  very  ably  discussed  bj'  whose  who  maintained  different 
opinions  ;  and,  it  is  manifest,  that  it  was  decided  on  the  peculiar  struc- 
ture of  the  Statute,  which  was  taken  from  the  13th  of  Eliz.,  of  that 
State,  without  the  proviso.  The  counsel  who  argued  for  the  party  who 
had  judgment,  expressly  admit,  that  had  the  proviso  to  the  13th  Eliz. 
been  annexed  to  their  Statute,  it  would  have  precluded  all  controversy 
on  the  subject ;  and  the  same  counsel  admit,  that  a  sale  on  good  con- 
sideration, with  intent  to  defraud  creditors,  to  one  who  is  ignorant  of 
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the  intent,  is  valid,  under  tlieir  Statute ;  although  such  a  case  Is  em- 
braced in  the  general  words  of  the  proviso,  in  the  13th  of  Eliz.,  though 
for  that  only,  the  proviso  would  have  been  unnecessary-.     The  reason 
(they  argued)  of  providing  for  a  subsequent  purchaser,  must  have  re- 
sulted from  the  very  construction  of  the  enacting  clause  for  which  they 
contend,  and  the  same  construction  would  render  any  proviso  for  the 
immediate  vendee  of  the  debtor  unnecessary'.     In  the  latter  case,  the 
vendee  takes  from  one  who  has  a  title  to  convey :  in  the  former,  the  title 
of  tlie  subsequent  bona  fide  purchaser  being  intercepted,  bj'  the  enact- 
ing clause,  a  proviso  is  necessary  to  give  efficacy  to  the  deed.     My 
opinion,  in  Sands  v.  Hildreth,  14  Johns.  Eep.  499,  has  been  referred 
to,  to  show  that  I  considered  a  deed  given  by  a  debtor,  with  a  view  to 
defraud  his  creditors,  to  a  bona  fide  purchaser,  as  protected  by  the  6th 
section  of  our  Statute.     I  agree  with  the  counsel  whose  arguments  I 
have  quoted,  that  the  expressions  of  the  proviso  were  broad  enough  to 
embrace  such  a  case ;  but  I  never  was  of  the  opinion,  that  the  common 
law,  or  the  Statute  of  13th  of  Eliz.,  without  the  proviso,  would  have 
affected  a  deed,  where,  though  the  intention  of  the  grantor  was  fraudu- 
lent, j-et  the  grantee  was  a  bona  fide  .purchaser  for  valuable  consider- 
ation.   That  case  did  not  call  for  the  expression  of  an  opinion  upon  such 
a  case  as  the  present.     The  terms  of  the  proviso  are  broad  and  ex- 
tensive :  they  apply  to  any  conveyance,  whether  from  the  fraudulent 
grantor,  or  fraudulent  grantee.     It  meant  to  protect  a  bona  fide  pur- 
chaser for  valuable  consideration,  without  notice  of  the  fraud,  from  the 
operation  of  the  Statute.     This,  it  appears  to  me,  is  manifest,  as  well 
from  the  internal  evidence  of  the  proviso,  ag  from  the  plainest  maxims 
of  equity'  and  justice.     B3'  the  proviso,  the  Act,  or  anything  contained 
in  it,  shall  not  extend,  or  be  construed  to  impeach,  defeat,  &c.,  any 
conveyance  of  any  lands  made  upon  good  consideration  and  bona  fide, 
to  any  person,  not  having,  at  the  time  of  such  conveyance  to  him  made, 
any  manner  of  notice  or  knowledge  of  such  covin,  fraud,  or  collusion, 
as  is  aforesaid.     The  enacting  clause  had  pronounced  as  fraudulent  and 
void,  those  conveyances  only  which  are  devised  and  continued,  of  malice, 
fraud,  covin,  collusion,  or  guile,  to  delay,  hinder,  or  defraud  creditors,- 
&c. ;  and,  most  certainly,,  it  contemplated  two  parties  to  the  collusion 
and  fraud,  the  grantor  and  the  grantee.     The  words  in  the  proviso, 
notice  or  knowledge  of  such  covin,  fraud,  and  collusion,  are  not  appli- 
cable to  the  original  parties,  but  embrace  subsequent  purchasers  onl\'. 
Again,  the  proviso  is  general ;  it  exempts  any  conveyance  upon  good 
consideration,  and  bona  fide,  to  any  person,  not  having  notice  of  the 
fraud  or  collusion,  from  the  effects  of  the  enacting  clause.     And  why- 
should  not  its  benefits  be  extended  to  any  bona  fide  purchaser  for  valu- 
able consideration,  whether  he  purchases  from  the  fraudulent  grantor 
or  the  fraudulent  grantee  ?    I  trust  it  has  sufficiently  appeared,  that  the 
fraudulent  grantee  takes  the  entire  interest  of  the  fraudulent  grantor ; 
and  that  the  deed  is  voidable,  at  the  instance  of  the  creditor,  not  legally 
and  strictly  void.    The  general  principle  why  a  bona  fide  purchaser,  for 
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valuable  consideration,  ignorant  of  the  covin,  is  secure  in  his  purchase, 
is  well  illustrated  by  Chief  Justice  Marshall,  in  Fletcher  v.  Peck,  6 
Cranch,  133.  He  says,  "  If  a  suit  be  brought  to  set  aside  a  conve^-ance 
obtained  by  fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will 
be  set  aside  as  between  the  parties  ;  but  the  rights  ofthird  persons,  who 
are  purchasers  without  notice  for  a  valuable  consideration,  cannot  be 
disregai'ded.  Titles,  which  according  to  every  legal  test,  are  perfect, 
are  acquired  with  the  confidence  which  is  inspired  by  the  opinion,  that 
the  purchaser  is  safe.  If  there  be  any  concealed  defect  arising  from 
the  conduct  of  those  who  had  held  the  property  long  before  he  acquired 
it,  of  which  he  had  no  notice,  that  concealed  defect  cannot  be  set  up 
against  him.  He  has  paid  liis  money  for  a  title  good  at  law  ;  he  is  in- 
nocent, whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  All  titles  would  be  insecure, 
and  the  intercourse  between  man  and  man  would  be  very  seriously 
obstructed,  if  this  principle  be  overturned." 

Where  the  reason  is  the  same,  the  law  must  be  the  same.  It  is  in 
vain  that  we  search  for  anj-  difference  between  a  convej'ance  hy  a 
fraudulent  grantee,  where  the  intention  was  to  deceive  subsequent 
purchasers,  and  a  conveyance  by  a  fraudulent  grantor,  where  the  in- 
tention was  to  defraud  present  or  future  creditors.  Some  distinctions 
have  been  attempted,  but  they  strike  me  as  too  refined  and  subtle  for 
practical  use.  The  ground  adopted  bj-  the  courts,  for  protecting  bona 
fide  purchasers,  without  notice,  is  solid  and  substantial,  and  applies, 
with  equal  force,  to  both  descriptions  of  grantees.  In  Progder  v. 
Langham,  1  Sid.  133,  it  is  stated,  "  For  although  the  estate  of  the  first 
feoffor  was,  in  its  creation,  covinous,  and  so  void,  against  a  purchaser 
for  valuable  consideration  from  the  first  feoffor,  that  feoffment  shall  be 
preferred  to  a  subsequent  feoffment  from  the  first  feoffor."  The  same 
principle  was  adopted  in  Andrew  Neioport's  Case,  2  Skinner,  423. 
Roberts  (Fraud.  Con.  497),  after  citing  those  cases,  saj-s,  "The  valu- 
able consideration,  whenever  it  occurs,  entirelj'  obliterates  the  fraud, 
so  that  it  can  never  again,  in  any  shape,  affect  the  transaction."  The 
principle  is,  that  although  a  deed  be  fraudulent  in  its  creation,  j-et  bj' 
subsequent  matter,  it  may  acquire  validity,  in  favor  of  a  purchaser,  for 
valuable  consideration.  And  where  two  persons  have  equal  equities, 
the  maxim  applies.  Qui  prior  est  in  tempore  potior  est  injure.  It  was 
pertinently  observed  by  the  counsel  in  Preston  v.  Crofut,  "Whether 
the  exposure  of  purchasers  to  the  loss  of  property  fairly  bought  of  a 
fraudulent  vendor,  was  a  greater  evil,  than  forever  to  deprive  the 
creditor  of  his  claim,  after  a  bona  fide  sale,  was  a  question  proper  for 
the  consideration  of  the  Legislature."  In  my  judgment,  they  have  de- 
cided it  in  favor  of  the  purchaser  from  a  fraudulent  vendee.  I  must  be 
understood,  as  qualifying  the  right  of  the  purchaser  from  the  fraudulent 
vendee.  It  must  be  prior,  in  point  of  time,  to  a  sale  for  a  valuable  con- 
sideration, by  the  fraudulent  grantor ;  and  it  must,  also,  be  prior  to  a 
sale  on  execution,  at  the  suit  of  the  creditor.    Although,  in  Jackson  v- 
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Tracy,  the  sale  under  the  judgment  was  prior  to  the  deed  from  the 
fraudulent  grantee,  yet,  in  that  case,  the  registry  of  the  latter  deed 
first  took  place,  and  the  transaction  happened  in  a  county  where 
deeds  are  required  to  be  registered. 

In  the  present  case,  S.  Johuson  gave  a  mortgage  to  Daniel  Stansbury 
on  the  28th  of  March,  1808,  on  the  premises,  to  secure  the  payment  of 
330  dollars  and  89  cents  ;  and  this  mortgage  was  prior  to  Taylor's  judg- 
ment, under  which  the  respondents  claim  ;  and  it  stands  uninfected  with 
notice,  or  the  want  of  consideration. 

One  of  the  objects  of  the  bill  was  to  be  relieved  from  the  effect  of 
the  judgment  in  ejectment  obtained  by  the  appellants  against  M'Leod. 
The  facts  are,  that  the  appellants  brought  an  ejectment  against  him  ;  he 
alone  appeared  and  defended.  The  cause  was  tried,  and  a  verdict  and 
judgment  passed  against  him.  The  respondents  insist,  that  M'Leod 
was  their  tenant,  prior  to  his  becoming  a  tenant  to  the  appellants,  and 
that  if  he  attorned  to  them,  the  attornment  was  void ;  that  their  pos-  ' 
session  has  not  been  changed ;  and  that  the  appellants  ought  not  to  be 
permitted  to  proceed  to  change  the  possession,  under  their  judgment, 
and  thereby  put  the  respondents  to  the  necessity  of  bringing  an  action 
at  law  to  recover  possession.  The  appellants  denj'  any  knowledge  of 
any  agreement  between  the  respondents  and  M'Leod,  for  leasing  the 
premises,  and  they  state  and  rely  upon  the  trial  and  judgment. 

The  Chancellor,  in  the  first  instance,  granted  an  injunction  staj'ing 
all  proceedings  on  the  judgment  in  ejectment ;  and  the  final  decree  ren- 
ders the  injunction  perpetual.  The  objections  are,  that  M'Leod  is  not 
made  a  party  to  this  suit ;  and  had  he  been  a  partj',  the  decree  would, 
nevertheless,  be  erroneous. 

It  is  an  undoubted  principle,  that  a  court  of  equitj'  will  not  relieve, 
where  the  biU  is  in  the  nature  of  a  bill  for  a  new  trial,  in  a  court  of  law. 
After  a  verdict,  a  bill  of  discovery  does  not  lie  in  support  of  a  fresh 
action.  Thus,  when  a  plaintiff,  not  being  able  to  prove  a  letter  written 
by  him  to  the  defendant,  filed  a  bill  of  discovery,  to  clear  up  the  matter, 
the  defendant  pleaded  the  verdict,  and  demurred  for  want  of  equity,  the 
plea  and  demurrer  were  allowed  (Ch.  Cases,  65  ;  8  Viner,  542).  Where 
money  was  paid  in  part,  for  goods  sold,  and  the  receipts  were  lost,  and 
the  whole  was  recovered  at  law,  a  bill  of  discovery  was  then  filed,  and 
Lord  Keeper  North  said,  "  You  come  too  late  for  a  discovery  after  ver- 
dict." But  this  question  underwent  a  verj'  full  and  solemn  examination 
in  this  court,  in  Simpson  v.  Hart,  14  Johns.  Rep.  63,  and  in  the  Court 
of  Chancery  (1  Johns.  Ch.  91).  It  was  clearly  held,  in  that  case,  that 
where  courts  of  law  and  equity  have  concurrent  jurisdiction  over  a  ques- 
tion, and  it  receives  a  decision  at  law,  equity  can  no  more  re-examine 
it,  than  the  court  of  law,  in  a  similar  case,  can  re-examine  a  decree  in 
the  court  of  equit}'.  The  case  of  Bateman  v.  Witloe,  1  Sch.  and  Lef. 
201,  was  referred  to  with  approbation.  In  that  case,  a  verdict  was 
obtained  at  law,  which  the  plaintiff  considered  unjust,  and  having  failed 
in  his  application  for  a  new  trial,  he  sought  relief  in  equity  ;  but  the  bill 
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was  dismissed.  Lord  Chancellor  Eedesdale  said,  he  could  not  find  an}' 
ground  whatever  for  a  court  of  equity  to  interfere,  because  a  party  had 
not  brought  evidence  which  was  in  his  power,  at  the  time,  or  because  he 
had  neglected  to  apply,  in  due  time,  for  a  new  trial.  He  observed,  that 
there  were  cases  where  a  verdict  has  been  obtained  by  fraud,  or  where  a 
party  has  possessed  himself  improperly  of  something,  by  means  of  which 
he  has  an  unconscientious  advantage  at  law,  which  equity  will  either  put 
out  of  the  way,  or  restrain  him  from  using  ;  "but,  without  circumstances 
of  that  kind,  he  did  not  know  that  equity  ever  does  interfere  to  grant  a 
new  trial  of  a  matter  which  has  been  discussed  in  a  court  of  law  ;  a  mat- 
ter capable  of  being  discussed  there,  and  oyer  which  the  court  of  law 
had  full  jurisdiction.  In  Simpson  and  Hart,  the  Chancellor  said,  it 
was  the  settled  doctrine  of  the  English  Chancery,  not  to  relieve  against 
a  judgment  at  law,  on  the  ground  of  its  being  contrary  to  equity-,  unless 
the  defendant  below  was  ignorant  of  the  fact  in  question,  pending  the 
suit,  or  it  could  not  be  received  as  a  defence.  It  is  true,  that  the  de- 
cree in  that  case  was  reversed ;  but  the  principles  were  admitted  to 
be  sound,  though  they  were  considered  inapplicable  to  the  facts  of 
that  case. 

The  respondents  must  be  considered  either  as  strangers  to  the  eject- 
ment suit,  or  as  having  defended  the  same  in  the  name  of  M'Leod.  In 
the  first  case,  the  subject-matter  of  that  suit  was  res  inter  alios  acta ; 
and  it  never  can  be  allowed  to  them  to  overhaul  or  draw  that  trial  in 
question.  They  are  mere  intruders  into  that  controversy',  and  have  no 
right  to  impeach  the  proceedings.  In  the  second  case,  if  having  had 
notice  of  the  ejectment,  instead  of  making  themselves  defendants,  as 
they  might  have  done,  if  they  were  the  real  landlords,  they  have  chosen 
to  defend  the  suit  in  M'Leod's  name,  the}'  have  waived  their  right  to 
question  the  proceedings  in  this  manner.  But  their  rights  at  law  were 
not  concluded  in  an  independent  suit.  The  Supreme  Court,  in  denying 
the  motion  for  a  new  trial  (12  Johns.  Rep.  183),  expressly  said,  that 
although  M'Leod,  after  having  been  proved  to  be  a  tenant  to  the  ap- 
pellants, could  not  set  up  a  tenancy'  under'  Roberts,  and  was  bound  to 
restore  them  the  possession  ;  yet,  that  the  rights  and  claims  of  others 
to  the  premises,  could  be  tried  after  the  possession  had  been  given  up. 

There  existed,  then,  no  impediment  to  the  respondents  bringing  their 
action  at  law  ;  and  I  must  consider  it  a  novel  doctrine,  not  to  be  sanc- 
tioned, that  a  court  of  equit}'  will  take  cognizance  of  questions  purely 
of  a  legal  nature,  and  within  the  acknowledged  jurisdiction  of  a  court 
of  law.  I  wish  not  to  be  understood,  as  insinuating,  that  the  Court  of 
Chancerj',  on  the  present  occasion,  has  intentionally  invaded  the  juris- 
diction of  the  common  law  courts.  I  am  sure  it  would  not  do  so ;  yet, 
I  cannot  avoid  considering  the  entertaining  this  bill,  as  such  encroach- 
ment. The  appellants  have  not  precluded  themselves  from  making  the 
objection.  They  have  insisted,  in  the  answer,  on  the  trial  and  verdict 
at  law,  as  precluding  the  respondents.  By  the  judgment  at  law,  the 
appellants  have  acquired  a  right  to  recover  possession  of  M'Leod,  and, 
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also,  to  recover  their  mesne  profits  and  costs ;  of  this  right,  the  decree 
deprives  them  in  part. 

The  principle,  that  a  court  of  equity  will  give  relief  in  cases  of  fraud, 
is  undoubted.  It  is  a  principal  object  of  equity  jurisdiction ;  but,  on 
the  principles  I  have  advanced,  in  considering  the  first  point,  a  court  of 
equity  ought  not  to  decree  against  a  bona  fide  purchaser  for  valuable 
consideration,  without  notice,  though  his  title  be  derived  from  a  con- 
veyance intended  to  defraud  creditors.  The  appellants  have  answered, 
under  oath,  that  they  are  such  purchasers,  and,  consequently,  they  are 
within  the  protection  of  the  proviso  to  the  Statute. 

I  am  for  reversing  the  decree,  and  dismissing  the  respondents'  bill, 
on  both  grounds :  1.  That  the  respondents  have  made  out  no  case  for 
relief  in  equitj' ;  and  2.  That  the  appellants  have  established  their  title 
to  protection,  in  their  purchase  of  the  Stansbury  mortgage.* 

The  rest  of  the  court  concurred  in  the  opinion  delivered  b^'  his 
Honor  the  Chief  Justice ;  and  it  was  thereupon  ordered,  adjcdged, 
and  DECREED,  that  the  decree  and  orders  of  his  Honor  the  Chancellor, 
complained  of,  in  this  cause,  be  reversed ;  and  that  the  respondents' 
bill  be  dismissed,  and  that  the  injunction  thereupon  ordered,  be  dis- 
solved :  and  that  the  respondents,  Robert  Roberts  and  Samuel  Boyd, 
pay  to  the  appellants  their  costs  to  be  taxed,  and  that  the  record  and 
proceedings  be  remitted  to  the  Court  of  Chancery,  to  the  end  that 
this  decree  may  be  carried  into  execution. 

Decree  of  reversal. 


MANHATTAN   COMPANY  v.  EVERTSON. 

Court  op  Chancery  of  New  York.     1837. 

[Reported  6  Paige,  457.] 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage  given  to  the 
complainants  by  G.  B.  Evertson  and  his  wife  in  1824.  A  decree  of 
foreclosure  was  entered,  and  a  part  of  the  mortgaged  premises  lying  in 
the  Countj'  of  Delaware  in  the  Southern  District  of  New  York,  and  in 
the  towns  of  Galen  and  Ulysses  in  the  Northern  District,  were  sold 
under  the  decree.  The  lands  in  Delaware  County  sold  for  $100  ;  those 
in  Galen  for  $900  ;  and  those  in  Ulysses  for  $11,600  ;  the  proceeds  of 
which  sales,  after  paying  the  debt  and  costs  of  the  complainants,  left 
a  surplus  of  about  $8,000.  A  reference  was  thereupon  directed, 
according  to  the  provisions  of  the  136th  rule,  to  ascertain  and  report 
the  rigiits  of  the  several  defendants  in  this  surplus  fund,  and  the  pri- 
orities of  their  several  liens  thereon.  The  master  decided  and  reported 
that  J.  Emott  was  entitled  to  priority  of  paj'ment  out  of  the  fund  for 
a  debt  of  $1,500,  due  from  the  mortgagor,  secured  by  a  deed  of  trust,. 
1  The  opinion  of  Platt,  J.,  is  omitted. 
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and  that  he  was  also  entitled  to  the  interest  thereon ;  that  after  the 
payment  of  that  debt  and  interest,  Marj-  Evertson,  the  widow  of  the 
mortgagor,  was  entitled  to  her  dower  in  the  residue  of  the  fund ;  that 
Codies,  Mabbett  &  Co.,  who  had  obtained  a  judgment  against  the  mort- 
gagor in  the  Supreme  Court  in  May,  1827,  had  a  lien  upon  the  fund 
and  were  next  to  be  paid  the  amount  due  upon  their  judgment,  with 
interest ;  that  a  judgment  in  the  name  of  Flagler  against  G.  B.  Evertson 
and  W.  Davis  as  his  surety,  which  had  been  paid  by  Davis  and  assigned 
to  F.  L.  Davis  as  a  trustee  for  him,  was  the  next  lien  upon  the  fund, 
and  that  the  assignee  was  entitled  to  payment  of  the  amount  due, 
although  it  appeared  that  G.  B.  Evertson  had  made  an  absolute  con- 
veyance of  lands  to  W.  Davis  to  secure  the  payment  of  that  debt;  that 
Smith  and  Rowland  and  the  Dutchess  County  Bank  had  liens  upon  the 
fund  for  the  amount  of  their  respective  judgments  against  the  mort- 
gagor, docketed  in  May,  1828,  and  were  next  in  the  order  of  priority ; 
that  G.  and  F.  Searls,  who  had  recovered  a  judgment  against  the  mort- 
gagor in  June,  1828,  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  had  a  lien  upon  the  fund  for  the  whole 
amount  of  their  judgment,  although  the  proceeds  of  the  lands  lying  in 
the  Southern  District  were  much  less  than  the  amount  due  on  such 
■judgment,  and  that  they  were  next  to  be  paid  ;  and  that  J.  Lockwood, 
who  had  subsequently  recovered  a  judgment  in  the  Supreme  Court 
against  G.  B.  Evertson  and  J.  R.  Evertson  for  about  $5,000,  was 
entitled  to  the  residue  of  the  fund. 

G.  B.  Evertson,  previous  to  the  recovery  of  any  of  the  judgments 
against  him,  had  convej-ed  the  mortgaged  premises  to  J.  E.  Evertson, 
who  executed  a  separate  declaration  of  trust,  among  other  things,  to 
sell  the  same  and  after  paying  the  encumbrances  thereon  to  paj'  J.  Emott 
$1,500.  And  in  October,  1828,  J.  R.  Evertson  mortgaged  the  Ulysses 
lands  to  Lockwood  to  secure  the  payment  of  the  judgment  against 
himself  and  G.  B.  Evertson.  The  counsel  for  Lockwood  and  J.  R. 
Evertson,  therefore,  claimed  that  Lockwood's  mortgage  and  judgment 
should  be  paid  next  after  the  $1,500  to  Emott ;  and  that  J.  R.  Evertson 
was  entitled  to  the  whole  of  the  residue  of  the  fund.  This  claim,  how- 
ever, was  disallowed  by  the  master,  on  the  ground  that  the  conve}'- 
ances  to  J.  R.  Evertson  were  fraudulent  and  void  as  to  the  creditors  of 
Evertson,  some  of  whom  had  commenced  suits  for  the  recovery  of  their 
debts  at  the  time  these  conveyances  were  executed.  Lockwood  and 
J.  R.  Evertson  thereupon  excepted  to  so  much  of  the  report  as  allowed 
interest  to  Emott  on  his  debt  of  $1,500,  and  as  allowed  dower  to  the 
widow  in  the  residue  of  the  fund.  They  also  took  a  distinct  exception 
as  to  the  allowance  of  the  claim  of  each  of  the  judgment  creditors, 
either  as  a  lien  upon  the  fund  or  as  to  their  respective  judgments  being 
entitled  to  a  priority  in  payment  over  the  judgment  and  mortgage  of 
Lockwood.  A  further  exception  was  taken  to  the  allowance  of  the  claim 
of  G.  and  F.  Searls  on  the  ground  that  it  was  not  presented  to  the 
master  in  time.     The  Vice-Chancellor,  upon  the  hearing  of  the  excep- 
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tioiis,  allowed  the  same  so  far  as  related  to  the  widow's  claim  of  dower 
in  the  surplus  fuud  and  the  claim  of  Davis  under  the  Flagler  judgment. 
The  residue  of  the  exceptions  were  disallowed.  From  the  decision  of 
the  Vice-Chancellor  disallowing  their  exceptions  to  the  report,  except 
the  first  relative  to  the  interest  on  Emott's  claim,  Lock  wood  and  Evert- 
son  appealed  to  the  Chancellor.  The_y  afterwards,  however,  stipulated 
to  abandon  the  appeal  as  to  the  tenth  exception,  which  related  to  the 
time  within  which  the  claim  of  G.  and  T.  Searls  was  presented  to  the 
master. 

The  following  opinion  was  delivered  by  the  Vice-Chancellor  upon 
the  exceptions.^ 

iS.  Cleveland,  for  the  appellants. 

D.  D.  Field,  for  the  respondents  G.  and  T.  Searls. 

C.  Johnson,  for  the  respondents  except  G.  and  T.  Searls. 

The  Chancellor  [Walworth].  Whether  the  convej-ances  from 
G.  B.  Evertson  and  wife  to  J.~R.  Evertson  were  absolutely  void  as 
against  the  creditors  of  the  grantors,  or  operated  as  a  valid  transfer  of 
the  legal  title,  subject  to  a  resulting  trust  in  G.  B.  Evertson  for  the 
surplus  after  paying  the  mortgage  to  the  complainants,  the  Vice- 
Chancellor  was  right  in  supposing  the  widow  was  not  entitled  to  dower 
in  the  surplus.  In  either  case,  as  between  the  grantors  and  grantee, 
the  legal  title  passed  to  the  latter ;  and  previous  to  the  Revised  Stat- 
utes the  widow  could  not  be  endowed  of  a  mere  equitj-.  It  is  very 
evident,  however,  from  the  facts  in  the  case,  that  although  the  legal 
title  passed  to  J.  R.  Evertson  bj'  the  conveyances,  thej'  must  be  con- 
sidei'ed  as  void  as  regards  the  rights  of  the  creditors  of  G.  B.  Evertson, 
except  so  far  as  tnose  rights  were  protected  by  the  declaration  of  trust. 
I  think  therefore  the  judgments  in  the  Supreme  Court  in  favor  of  the 
respondents  against  G.  B.  Evertson,  some  of  which  were  rendered  in 
suits  actually  pending  at  the  time  when  these  conveyances  were  exe- 
cuted for  the  nominal  considerat'!on  of  one  dollar,  were  valid  liens 
upon  the  mortgaged  premises  at  law  as  well  as  in  equitj'.  The  decision 
of  the  Vice-Chancellor  was  therefore  right  in  declaring  that  such  judg- 
ments were  a  lien  upon  the  fund,  and  entitled  to  priority  in  payment 
over  the  judgment  subsequently  recovered  against  the  grantor  and 
grantee  in  favor  of  Lockwood.  Neither  did  the  giving  of  the  mort- 
gage to  Lockwood  bj-  J.  R.  Evertson  upon  the  Ulysses  land,  subse- 
quent to  the  recovery  of  these  judgments,  entitle  him  to  a  preference 
in  payment.  If  money  or  other  things  of  value  had  been  advanced 
upon  the  faith  of  this  mortgage,  Lockwood  might  have  claimed  a 
preference  in  payment  out  of  the  fund,  upon  filing  an  aflBdavit  with  the 
master  that  he  had  no  notice  of  the  fraud  at  the  time  he  advanced  his 
money  or  other  property  upon  the  faith  of  the  mortgage.  But  a  party 
claiming  as  a  bona  fide  purchaser  must  deny  notice  although  it  is  not 
charged  in  the  bill.  And  in  this  case,  as  the  mortgage  was  given 
merely  as  a  further  security  for  antecedent  debts,  the  prior  equity  and 
1  The  opinion  of  Buggles,  V.  C,  is  omitted. 
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legal  rights  of  the  other  judgment  creditors  must  prevail  as  against 
one  who  cannot  protect  himself  as  a  bona  fide  purchaser. 

There  can  be  no  doubt  as  to  the  right  of  the  respondents  G.  and  T. 
Searls  to  have  their  judgment  satisfied  put  of  the  fund  to  the  extent  of 
the  proceeds  of  the  Delaware  lands ;  as  the  legal  title  to  those  lands 
was  bound  by  the  lien  of  their  judgment  several  months  prior  to  the 
recoverj'  of  the  judgment  in  favor  of  the  appellant.  Their  right  to 
paj-ment  of  the  residue  of  their  judgment  out  of  the  fund  depends 
upon  the  question  whether  a  judgment  in  the  United  States  Court  for 
the  Southern  District  of  New  York  is  a  lien  upon  lands  lying  within 
the  Northern  District ;  which  question  I  will  next  proceed  to  consider. 
[The  Chancellor  resolved  l;hat  such  judgment  was  a  lien.] 
Although  I  bad  great  doubt  upon  the  subject  of  the  lien  of  the 
Searls'  judgment  upon  the  Galen  and  Ulj'sses  lands  at  the  time  of  the 
argument,  subsequent  examination  and  reflection  induces  me  to  think 
the  decision  of  the  Vice-Chancellor  was  right  on  this  question  as  well 
as  upon  other  parts  of  the  decretal  order  appealed  fi'om.  The  order 
or  decree  must  therefore  be  affirmed,  with  costs.  And  as  the  respond- 
ents, G.  and  T.  Searls,  have  been  deprived  of  the  use  of  their  part  of 
the  fund  by  the  appeal,  if  it  has  not  been  invested  in  the  mean  time  so 
as  to  produce  legal  interest,  the  appellants  must  pay  them  sufficient 
by  way  of  damages  for  the  delaj'  to  make  up  to  them  their  legal  interest 
pending  the  appeal,  upon  the  amount  allowed  bj-  the  master.* 

1  Cf.  Carter  T.  Castleberry,  5  Ala.  277  (1843). 
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that  it  is  here  omitted. 
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CHAPTER  II. 
REGISTRATION. 
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SECTION    I. 

STATUTES. 


St.  7  Anne,  c.  20  (1708).  Whereas  by  the  diflferent  and  secret 
waj's  of  convej'ing  lands,  tenements,  and  hereditaments,  such  as  are 
ill  disposed  have  it  in  their  power  to  commit  frauds,  and  frequently  do 
so,  bj'  means  whereof  several  persons  (who  through  many  years  in- 
dustry in  their  trades  and  employments,  and  by  great  frugality,  have 
■been  enabled  to  purchase  lands,  or  to  lend  moneys  on  land  securitj-) 
have  been  undone  in  their  purchases  and  mortgages,  by  prior  and 
secret  convej'ances,  and  fraudulent  encumbrances,  and  not  only  them- 
selves, but  their  whole  families  thereby  utterlj-  ruined :  for  remedy 
whereof,  may  it  please  your  most  excellent  Majesty  (at  the  humble 
request  of  the  justices  of  the  peace,  gentlemen,  and  freeholders  of  the 
county  of  Middlesex)  that  it  may  be  enacted,  and  be  it  enacted  by  the 
Queen's  most  excellent  Majesty*,  by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Commons  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same.  That  a  memorial 
of  all  deeds  and  conveyances,  which  from  and  after  the  twentj'-ninth 
day  of  September,  in  the  3'ear  of  our  Lord  one  thousand  seven  hun- 
dred and  nine,  shall  be  made  and  executprf,  and  of  all  wills  and  devises 
in  writing  made  or  to  be  made  and  published,  where  the  devisor  or  - 
testatrix  shall  die  after  the  said  twenty-ninth  day  of  September,  of 
or  concerning,  and  wbereb}-  any  honors,  manors,  lands,  tenements, 
or  hereditaments  in  the  said  county,  may  be  anj-  waj'  affected  in  law  or 
equitj',  may  be  registered  in  such  manner  as  is  hereinafter  directed ; 
and  that  everj'  such  deed  or  convej-ance  that  shall  at  any  time  after 
the  said  twenty-ninth  day  of  September,  be  made  and  executed,  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  such  memorial  thereof  be 
registered  as  by  this  Act  is  directed,  before  the  registering  of  the  memo- 
rial of  the  deed  or  conveyance  under  which  such  suTjsequent  purchaser 
or  mortgagee  shall  claim  ;  and  that  every  such  devise  by  will  shall  be 
adjudged  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  for  valuable  consideration,  unless  a  memorial  of  such  will 
be  registered  at  such  times  and  in  manner  as  is  hereinafter  directed. 
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.  .  .  XVII.  Provided  always,  and  be  it  further  enacted,  That  this 
Act  shall  not  extend  to  any  copyhold  estates,  or  to  any  leases  at  a  rack 
rent,  or  to  any  lease  not  exceeding  one  and  twenty  years,  where  the 
actual  possession  and  occupation  goeth  along  with  the  lease,  or  to  anj' 
of  the  chambers  in  Serjeants  Inn,  the  inns  of  court,  or  inns  of  Chan- 
cery ;  anything  in  this  Act  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding. 

Mass.  R.  L.  c.  127,  §  4.  A  conveyance  of  an  estate  in  fee  sim- 
ple, fee  tail,  or  for  life,  or  a  lease  for  more  than  seven  years  from  the 
making  thereof,  shall  not  be  valid  as  against  any  person  other  than 
the  grantor  or  lessor  and  his  heirs  and  devisees  and  persons  having 
actual  notice  of  it,  unless  it  is  recorded  in  the  registry  of  deeds  for  the 
county  or  district  in  which  the  real  estate  to  which  it  relates  is  situated. 
§  7.  No  deed  shall  be  recorded  unless  a  certificate  of  its  acknowledg- 
ment or  of  the  proof  of  its  due  execution,  made  as  hereinafter  provided, 
is  indorsed  upon  or  annexed  to  it,  and  such  certificate  shall  be  recorded 
at  length  with  the  deed  to  which  it  relates ;  but  the  provisions  of  this 
section  shall  not  apply  to  conveyances  from  the  United  States. 

N.  Y.  Rev.  Sts.  Part  2,  c.  3,  §  1.  Every  conveyance  of  real  estate 
within  this  State  hereafter  made,  shall  be  recorded  in  the  oflSce  of  the 
clerk  of  the  county  where  such  real  estate  shall  be  situated ;  and  everj' 
such  conve3'ance  not  so  recorded  shall  be  void  as  against  an}-  subse- 
quent purchaser,  in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate,  or  any  portion  thereof,  whose  convej-ance  shall  be 
first  duly  recorded. 

§  2.  DiflFerent  sets  of  books  shall  be  provided,  by  the  clerks  of  the 
several  counties,  for  the  recording  of  deeds  and  mortgages ;  in  one 
of  which  sets  all  conveyances,  absolute  in  their  terms  and  not  intended 
as  mortgages,  or  as  sureties  in  the  nature  of  mortgages,  shall  be  re- 
corded ;  and  in  the  other  set,  such  mortgages  and  securities  shall  be 
recorded. 

§  3.  Every  deed  conveying  real  estate,  which  bj'  any  other  instru- 
ment in  writing,  shall  appear  to  have  been  intended,  onlj^  as  a  security 
in  the  bature  of  a  mortgage,  though  it  be  an  absolute  conveyance  in 
terms,  shall  be  considered  as  a  mortgage ;  and  the  person  for  whose 
benefit,'  such  deed  shall  be  made,  shall  not  derive  any  advantage  from 
the  recording  thereof,  unless  every  writing  operating  as  a  defeasance 
of  the  same,  or  explanatory  of  its  being  designed  to  have  the  eflTect 
only  of  a  mortgage,  or  conditional  deed,  be  also  recorded  therewith, 
and  at  the  same  time. 

§  4.  To  entitle  any  conveyance  hereafter  made,  to  be  recorded  by 
any  county"  clerk,  it  shall  be  acknowledged  bv  the  party  or  parties  exe- 
cuting the  same,  or  shall  be  proved  by  a  subscribing  witness  thereto, 
before  any  one  of  the  following  oflScers.  [The  rest  of  the  section  is 
omitted.] 
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Penn.  St.  28  Mat,  1715,  §  8.  No  deed  or  mortgage,  or  defeasible 
deed  in  the  nature  of  mortgages,  hereafter  to  be  made,  shall  be  good 
or  sufficient  to  convey  or  pass  any  freehold  or  inheritance,  or  to  grant 
anj'  estate  therein  for  life  or  jxars,  unless  such  deed  be  acknowledged 
or  proved,  and  recorded  (within  six  months  after  the  date  thereof,) 
where  such  lands  lie,  as  hereinbefore  directed  for  other  deeds. 

St.  18  March,  1775,  §  1.  All  deeds  and  conveyances  which,  from 
after  the  publication  hereof,  shall  be  made  and  executed  within  this 
province,  of  or  concerning  any  lands,  tenements  or  hereditaments  in 
this  province,  or  whereby  the  same  may  be  any  way  affected  in  law  or 
equity,  shall  be  acknowledged  bj-  one  of  the  grantors  or  bargainors,  or 
proved  by  one  or  more  of  the  subscribing  witnesses  to  such  deed, 
before  one  of  the  judges  of  the  Supreme  Court,  or  before  one  of  the 
justices  of  the  Court  of  Common  Pleas  of  the  county  where  the  lands 
conveyed  lie,  and  shall  be  recorded  in  the  office  for  recording  of  deeds 
in  the  county  where  such  lands  or  hereditaments  are  lying  and  being, 
within  six  months  after  the  execution  of  such  deeds  and  convej'- 
ances ;  and  every  such  deed  and  conveyance  that  shall,  at  any  time 
after  the  publication  hereof,  be  made  and  executed,  and  which  shall 
not  be  proved  and  recorded  as  aforesaid,  shall  be  adjudged  fraud- 
ulent and  void  against  anj-  subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  unless  such  deed  or  conveyance  be  recorded 
as  aforesaid,  before  the  proving  and  recording  of  the  deed  or  con- 
vej-ance  under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim.* 

St.  March,  1820,  §  1.  All  mortgages,  or  defeasible  deeds  in  the 
nature  of  mortgages,  made  or  to  be  made  or  executed  for  any  lands, 
tenements  or  hereditaments  within  this  commonwealth,  shall  have 
priority  according  to  the  date  of  recording  the  same,  without  regard 
to  the  time  of  making  or  executing  such  deeds ;  and  it  shall  be  the 
duty  of  the  recorder  to  indorse  the  time  upon  the  mortgages  or  defeas- 
ible deeds  when  left  for  record,  and  to  number  the  same  according  to 
the  time  when  they  are  left  for  record,  and  if  two  or  more  are  left  upon 
the  same  day,  they  shall  have  priority  according  to  the  time  thej-  are 
left  at  the  office  for  record ;  and  no  mortgage  or  defeasible  deed  in  the 
nature  of  a  mortgage,  shall  be  a  lien,  until  such  mortgage  or  defeasible 
deed  shall  have  been  recorded,  or  left  for  record  as  aforesaid :  Pro- 
vided, That  no  mortgage  given  for  the  purchase-money  of  the  land  so 
mortgaged,  shall  be  affected  by  the  passage  of  this  Act,  if  the  same  be 
recorded  within  sixty  days  from  the  execution  thereof. 

III.  Rev.  Sts.  (1874),  o.  30,  §  28.  Deeds,  mortgages,  powers  of 
attorney,  and  other  instruments  relating  to  or  affecting  the  title  to 
real  estate  in  this  State,  shall  be  recorded  in  the  county  in  which  such 
real  estate  is  situated ;  but  if  such  county  Is  not  organized,  then  in 

1  §  2  provides  that  deeds  made  out  of  the  State  shall  be  recorded  within  twelve 
months. 
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the  county  to  which  such  unorganized  county  is  attached  for  judicial 
purposes. 

§  30.  All  deeds,  mortgages,  and  other  instruments  of  writing  which 
are  authorized  to  be  recorded,  shall  take  effect  and  be  in  force  from  and 
after  the  time  of  filing  the  same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers,  without  notice ;  and  all  such 
deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such  creditors 
and  subsequent  purchasers,  without  notice,  until  the  same  shall  be  filed 
for  record. 

§  31.  Deeds,  mortgages  and  other  instruments  of  writing  relating 
to  real  estate  shall  be  deemed,  from  the  time  of  being  filed  for  record, 
notice  to  subsequent  purchasers  and  creditors,  though  not  acknowl- 
edged or  proven  according  to  law ;  but  the  same  shall  not  be  read 
as  evidence,  unless  their  execution  be  proved  in  manner  required  by 
the  rules  of  evidence  applicable  to  such  writings,  so  as  to  supply  the 
defects  of  such  acknowledgment  or  proof. 


SECTION  II. 

EEGISTKATION  AS   NOTICE. 

A.    In  General. 

BEDFORD  V.  BACKHOUSE. 

Chanceet.  1730. 
[Reported  2  Eg.  Cos.  Ab.  615,  pi.  12.1 
A.  LENT  money  on  a  mortgage  of  lands  in  Middlesex,  and  the  mort- 
gage was  duly  registered.  Afterwards  B.  lent  money  on  the  same 
security,  and  his  mortgage  was  registered.  Then  A.  advanced  a  fur- 
ther sum  upon  the  same  lands,  without  notice  of  the  second  mortgage. 
And  it  was  held  by  Lord  Chancellor  King  that  the  registry  of  the 
second  mortgage  was  not  constructive  notice  to  the  first  mortgagee  before 
his  advancement  of  the  latter  sum,  for  though  the  Statute  avoids  deeds 
not  registered  as  against  purchasers,  yet  it  gives  no  greater  eflBcacy  to 
deeds  that  are  registered  than  they  had  before  ;  and  the  constant  rule 
of  equity  is,  that  if  a  first  mortgagee  lends  a  farther  sum  of  money 
without  notice  of  a  second  mortgage,  his  whole  money  shall  be  paid  in 
the  first  place.^ 

1  See  Morecock  v.  Vickins,  Amb.  678  (1768). 
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RUSSELL'S  APPEAL. 

Sdpeeme  Codbt  of  Pennstltania.     1850. 

[Beported  15  P<i.  319.] 

This  was  an  appeal  from  the  decree  of  the  Court  of  Common  Pleas 
of  Wayne  County,  making  distribution  of  the  proceeds  of  sale  of  real 
estate,  sold  at  sheriffs  sale  as  the  property  of  H.  D.  Roberts. 

Roberts,  the  defendant  in  the  several  judgments,  and  from  the  sale 
of  whose  real  estate  by  the  sheriff  arose  the  moneys  in  controversy, 
purchased  said  real  estate  on  the  11th  daj- of  April,  1846,  of  Caleb 
Dunn,  by  articles  of  agreement  under  seal,  for  the  sum  of  $800.  On 
the  1st  day  of  May,  1847,  Roberts  had  paid  $463  on  said  contract. 
On  the  1st  day  of  December,  1848,  Inhere  was  a  balance  due  and  unpaid 
on  said  contract  of  $412. 

On  the  5th  day  of  July,  1848,  Roberts  made  the  following  assign- 
ment on  the  back  of  said  contract,  viz.  :  — 

"  For  value  received,  I  herebj*  assign  all  my  light,  and  title,  and 
interest  in  and  to  the  above  contract,  to  Stone  &  Graves  and  Moore 
and  Graves,  as  collateral  security  for  the  amount  due  them,  either  on 
book,  or  note,  or  otherwise,  said  amount  to  be  ascertained  hereafter  as 
soon  as  practicable.  H.  D.  Roberts. 

"  Damascus,  July  5th,  1848." 

H.  D.  Roberts  took  possession  of  the  premises  under  the  article  of 
agreement,  April  11th,  1846,  and  continued  in  possession  and  was  in 
possession  on  the  30th  day  of  November,  1849,  the  da^'  of  the  hearing 
before  the  auditor. 

On  the  19th  day  of  August,  1848,  A.  H.  Russell  obtained  a  judg- 
ment against  said  H.  D.  Roberts  in  the  Court  of  Common  Pleas  of 
Wayne  County,  entered  to  No.  207,  September  Term  1848,  for  the 
sum  of  $275.  Interest  from  same  date,  and  which  judgment,  with 
the  interest  and  costs  thereon,  amounted  to  $324.88J,  on  the  day  said 
real  estate  was  sold. 

On  the  9th  day  of  September,  1848,  John  McGowan  obtained  a 
judgment  in  same  court  against  H.  D.  Roberts,  entered  to  No.  265, 
same  term,  for  the  sura  of  $156.99.     Interest  from  same  daj'. 

On  the  1st  day  of  December,  1848,  the  contract  was  given  up  to 
Graves,  absolutely,  by  parol  agreement.  Same  daj',  Caleb  Dunn  and 
wife  conveyed  by  deed  said  land  to  C.  C.  Graves :  consideration  men- 
tioned in  deed,  $900. 

December  4th,  1848,  C.  C.  Graves  and  wife  convej-ed  by  deed  same 
land  to  H.  D.  Roberts,  consideration  mentioned  in  deed,  $900.  Same 
day  Roberts  gave  Graves  a  judgment  for  $800,  which  was  entered 
same  day  to  No.  102,  December  Term  1848,  which,  with  interest  and 
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cost,  amounted  to  $837.42  on  the  day  said  real  estate  was  sold.  The 
note  on  which  this  judgment  was  entered,  among  other  things,  stated, 
"  it  being  for  the  purchase-money  of  real  estate." 

On  the  13th  day  of  August,  1849,  the  sheriff  sold  said  real  estate  as 
the  property  of  H.  D.  Roberts,  to  C.  C.  Graves,  for  the  sum  of  $865, 
on  a  venditioni  eicponas  issued  on  the  judgment  of  A.  H.  Russell  v. 
H.  D.  Roberts. 

An  auditor  was  appointed  by  said  court  to  distribute  said  money's. 
Graves,  Russell,  and  McGowan,  in  person  or  by  attorney-,  appeared 
before  the  auditor  and  severally  claimed  the  amount  of  their  judgments 
out  of  said  moneys. 

The  auditor  applied  $837.42  of  said  monej's  to  the  payment  in  full 
of  C.  C.  Graves's  judgment,  and  $3.71  to  Russell's,  and  balance  to 
auditor's  fees."" 

A.  H.  Russell  and  John  McGowan  excepted  to  the  report,  and 
claimed  the  amount  of  their  several  judgments  from  said  moneys  — 
McGowan  claiming  to  come  in  upon  said  fund  after  Russell. 

The  court  confirmed  the  auditor's  report. 

Exception  was  taken  to  the  decree  of  confirmation  and  application 
of  the  money  in  dispute. 

The  case  was  argued  by  Crane  and  Dimmick,  for  Russell,  and  by 
Mallery,  for  appellee.  Miner  was  for  McGowan.  Waller  was  for 
Graves  and  others. 

The  opinion  of  the  court  was  delivered  March  24,  1851,  by 

Coulter,  J.  Roberts,  the  defendant,  as  whose  estate  the  land  was 
sold,  purchased  it  by  ai'tlcles  of  agreement,  dated  11th  April,  1846,  for 
$800,  of  which  he  paid  $463,  went  into  possession,  and  remained  in 
possession  until  the  sale  and  distribution  of  the  money  below.  Roberts 
became  embarrassed  with  debts,  and  on  the  5th  Julj-,  1848,  he  exe- 
cuted to  Stone  &  Graves  and  Graves  &  Mo6re  an  assignment  of  the 
contract  with  Dunn  under  which  he  held  the  land,  and  all  his  right  and 
title  therebj'  acquired,  as  collateral  security  for  the  amount  due  tiiem. 

This  assignment  was  never  recorded,  and  Roberts  still  remained  in 
possession.  On  the  19th  August,  1848,  after  the  unrecorded  assign- 
ment, Russell  obtained  his  judgment,  and  on  the  9th  September  follow- 
ing, McGowan  obtained  his  judgment.  These  two  judgments  claim 
the  raonej-  produced  by  the  sale,  according  to  their  priorit3-.  But  on 
the  1st  December,  1848,  Roberts,  by  parol,  surrendered  the  land  to 
Graves,  one  of  the  assignees ;  and  on  the  same  daj-,  Dunn  and  wife 
conveyed  to  C.  C.  Graves,  consideration  mentioned  in  deed,  $900. 
On  the  4th  December,  1848,  Graves  and  wife  conveyed  to  H.  D. 
Roberts,  tlie  defendant,  who  gave  a  judgment  note  to  Gr.aves  for  $800, 
which  was  immediately  entered  up. 

To  this  last  judgment  the  court  below  awarded  the  whole  money 
made  by  the  sale  on  Russell's  judgment.  It  was  contended  by  Russell 
and  McGowan  that  the}'  were  entitled  to  the  whole  fund,  because  the 
note  given  by  Russell  falsely  and  fraudulently  recited  that  it  was  for 
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the  purchase-money.  But  it  is  well  enough  to  deliver  the  case  at  once 
from  this  arguiient,  because  these  judgments  could  only  bind  the 
equity,  if  it  bound  anything,  which  was  in  Roberts  at  the  time  they 
were  obtained,  that  is,  after  the  assignment  to  Graves  &  Moore.  The 
stream  cannot  rise  above  the  fountain.  And  the  balance  of  purchase- 
money  then  due  was  a  previous,  valid,  subsisting  lien.  The  shuffling 
between  Dunn,  Roberts,  and  Graves  cannot  give  to  Russell  and 
McGowan  more  than  the}'  were  entitled  to,  nor  deprive  Dunn  or  his 
representative  of  that  to  which  he  had  a  lawful  claim. 

The  real  question  then  is,  whether  the  judgments  of  Russell  and 
McGowan  bound  the  equity  which  Roberts  had  in  the  land  at  the  time 
of  the  assignment  to  Graves  &  Moore  ?    And  that  will  depend  upon 
the  effect  of  that  assignment.     It  was  not  an  absolute  sale  or  transfer 
of  the  equity,  because  it  is  expressed  on  its  face  to  be  a  collateral 
security  for  the  paj'ment  of  a  debt.    It  was,  therefore,  at  most,  nothing 
more  than  a  mortgage.     Even,  although  a  conve^'ance  be  absolute  in 
its  terms,  if  it  is  intended  by  the  parties  to  be  a  mere  security  for  the 
payment  of  a  debt,  it  is  a  mortgage :    6  Watts,  409,  Keene  v.  Gil- 
more  ;  and  Clark  v.  Henry,  2  Cowen,  324 ;  7  Johnson's  Chancery, 
40,  Henry  v.  Davis.     Roberts  still  continued  the  debtor  of  Graves  & 
Moore.   The  debt  was  not  extinguished  ;  it  was,  therefore,  a  mortgage. 
Nor  has  the  writing  the  distinctive  marks  of  a  conditional  sale,  for 
the  same  reason,   to  wit,  that  the  original  debt  was  by  the  face  of 
the  papers  till  subsisting.     But  it  was  never  recorded,  and,  therefore, 
must   be   postponed  to  a  subsequent  judgment :   Jaques  v.    Weeks, 
7  Watts,  261 ;  and  17  Ser.  &  R.  70 ;  and  Statute  28th  March,  1820, 
Dunlop,  p.  354,  second  edition.     It  is  contended,  however,  that  the 
contract  for  the  conveyance  of  the  land  to  Roberts  was  but  a  chose  in 
action,  and  that  the  assignment  passed  the  title,  without  the  necessity 
of  recording ;  that  it  is  not  within  the  recording  Acts ;  and  Craft  v. 
Webster,  4  Rawle,  and  Mott  v.  Clark,  9  Barr,  were  cited.     But  these 
cases  do  not   carry  the   defendant  in   error  through.    An  article  of 
agreement  for  the  sale  of  land,  accompanied  b}'  delivery  of  possession 
and  payment  of  part  of  the  purchase-money,  is  much  more  than  a  chose 
in  action ;  it  is  an  abiding  interest  in  the  land  itself.     It  may  be  bound 
by  judgment ;  is  the  subject  of  judicial  sale,  not  as  a  chattel,  but  as  an 
interest  in  the  land.    In  the  early  history-  of  Pennsylvania,  improve- 
ment rights  were   considered   as   chattels.     But  that  time   has  long 
passed,   and   pre-emption  or   inchoate  interests  are  bound  by  judg- 
ments and   sold,   because   every   interest   arising  out  of  real   estate, 
equitable  as  well  as  legal,  is  eS'ilsidered  as  an  interest  in  the  land. 
Thousands  of  acres  are  held  in  this  commonwealth  by  location  and 
survey  only.     It  would  sound  strangelj-  to  a  lawyer  of  the  interior  to 
say  that  these  interests  were  not  real  estate,  and  the  transfer  or  encum- 
brance of  them  not  subject  to  the  recording  laws.     Such  a  doctrine 
would  upset  estates  and  change  the  accepted  principles  of  the  common- 
wealth.   They  have  from  ancient  time  been  dealt  with  by  the  people 
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as  interest  in  real  estate,  like  other  equitable  interests  in  land ;  and, 
being  the  subject  of  contract  and  sale  as  such,  there  is  the  same  reason 
for  their  being  subject  to  the  recording  Acts  as  the  legal  title.  The 
experienced  and  learned  counsel  states  that  he  has  been  unable  to  find 
anj-  reported  case  in  which  such  equities  were  adjudged  to  be  the  sub- 
ject of  the  recording  Acts.  But  it  may  never  before  have  been  drawn 
in  question.  I  know  verj-  well,  and  I  think  every  practitioner  is  ac- 
quainted witli  the  fact,  that  mortgages  are  often  given  upon  equitable 
estates,  and  that  equitable  estates  are  often  the  subject  of  bargain  and 
sale ;  and  I  maj'  saj-,  that  I  don't  recollect  to  have  seen  it  contended 
in  any  case  that  the  recording  Acts  applied  only  to  strictly  legal  titles, 
or  that  judgments  were  liens  or  attached  only  upon  legal  estates.  The 
subsequent  judgments,  therefore,  became  liens  at  the  time  of  their 
entry  upon  the  equitable  interest  of  Roberts,  the  assignment  to  Graves 
&  Moore  being  merely  a  mortgage  or  securitj-  for  a  debt,  and  there- 
fore, not  being  recorded,  must  give  way  to  the  subsequent  judgments. 

The  decree  is  therefore  reversed,  and  it  is  modified,  so  as  to  award 
to  the  legal  title,  or  those  representing  it,  so  much  of  the  monej-  or 
fund  in  court  as  was  due  for  balance  of  purchase-money  by  Roberts  at 
the  time  Russell  obtained  his  judgment ;  and  the  residue  is  awarded 
to  Russell's  judgment,  unless  the  residue  will  more  than  satisfj-  it ;  and, 
in  such  case,  what  remains  is  awarded  to  McGowan's  judgment. 

The  record  is  remitted  to  the  court  below  for  the  purpose  of  carrying 
out  this  modified  decree.* 


B.    Unauthorised  Registration. 

GRAVES   V.   GRAVES.  ^ 

Sdpeeme  Jddicial  Court  of  Massachusetts.     1856. 
[Reported  6  Gray,  391.] 

Writ  of  entry  to  recover  a  tract  of  land  in  Whately  and  Deerfield. 
Plea,  nul  disseisin.  At  the  trial  in  this  court,  both  parties  claimed 
title  under  Franklin  Graves. 

It  appeared  that  on  the  25th  of  January  1854  Franklin  Graves  con- 
veyed the  premises  to  Josiah  Allis  by  a  warranty  deed,  and  AUis  at  the 
same  time  executed  to  Franklin  Graves  a  bond  of  defeasance  for  the 
reconveyance  of  the  land  upon  payment  of  the  sum  of  $1,600  in  three 
years  and  interest  annuallj',  and  for  the  possession  of  the  land  during  the 
three  years  by  the  obligee,  he  paying  the  interest,  taxes,  and  insurance. 

The  tenant  gave  in  evidence  an  assignment,  under  seal,  from 
Franklin  Graves  to  the  tenant,  indorsed  on  said  bond,  and  dated 

1  Cf.  Putnam  v.  Story,  132  Mass.  206  (18«2). 
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March  18th  1854,  assigning  "  unto  the  said  Erastus  L.  Graves,  his 
executors,  administrators,  and  assigns,  the  within  written  bond  or 
obligation,  and  the  sum  of  sixteen  hundred  dollars  mentioned  in  the 
condition  thereof,  together  with  all  interest  due  and  to  grow  due  for  the 
same,  and  all  my  right,  title,  interest,  claim,  and  demand  whatsoever 
in  and  to  the  same,  and  all  the  right,  title,  and  interest  which  the  said 
bond  gives  me  in  said  sum  of  monej-,  or  the  land  to  which  it  relates." 
This  assignment  was  not  acknowledged  before  any  magistrate,  but  was 
recorded  in  the  registry  of  deeds. 

The  demandant  claimed  title  nnd.er  a  subsequent  attachment  and  levy 
of  execution  upon  the  land  as  the  property-  of  Franklin  Graves ;  and 
contended  that  the  assignment  was  ineffectual  to  convej-  anj-  title  in  the 
land  to  the  tenant,  for  the  following  reasons  : 

1st.  Because  it  was  uncertain  in  its  terms,  and  therefore  void  ;  inas- 
much as  it  was,  in  terms,  not  a  mere  transfer  of  the  bond,  but  also  a 
transfer  of  the  sum  of  $1,600  mentioned  therein,  which  was  not  a  sum 
due  to  the  obligee,  but  the  mortgage  debt  which  he  was  to  pay  to  the 
obligor. 

2d.  Because,  so  far  as  its  purpose  could  be  ascertained,  it  was  a  mere 
assignment  of  the  bond,  as  a  contract  or  chose  in  action,  and  not  of  any 
interest  in  the  land  ;  the  assignment  not  running  to  the  assignee's  heirs, 
and  not  being  acknowledged,  nor  treated  bj-  the  parties  as  a  deed  ;  and 
not  purporting  to  convey  the  title  which  the  assignor  originally  had, 
but  only  "  all  the  right,  title,  and  interest  which  the  said  bond  gives  me 
in  the  land  to  which  it  relates,''  which  was  no  interest  whatever ;  that, 
if  the  bond  had  been  originallj'  made  to  a  third  person,  it  would  have 
given  him  no  interest  in  the  land,  and  an  assignment  of  it  to  him  had 
no  greater  effect. 

3d.  Because,  as  a  .deed,  it  was  ineffectual,  for  want  of  acknowledg- 
ment, and  of  any  legal  record. 

Dewey,  J.,  being  of  opinion  that,  for  some  or  all  of  these  reasons,  the 
assignment  was  insufficient  to  defeat  the  demandant's  title  under  his 
attachment  and  lev}'  of  execution,  took  the  case  from  the  jury,  and 
reserved  the  question  for  the  full  court,  with  an  agreement  that  if 
the  ruling  was  right,  the  tenant  should  be  defaulted ;  if  not,  the  case 
should  stand  for  trial. 

J.  Wells,  for  the  demandment,  cited  Porter  v.  Millet,  9  Mass.  101 ; 
Rice  V.  Rice,  4  Pick.  349  ;  TruU  v.  Skinner,  17  Pick.  213 ;  Lovering 
V.  Fogg,  18  Pick.  540. 

W.  Griswold,  for  the  tenant. 

Shaw,  C.  J.  It  is  very  clear  that  the  warrantv  deed  from  Franklin 
Graves  to  Allis,  and  the  simultaneous  bond  to  reconvev  upon  payment 
of  a  sum  of  money,  constituted  a  mortgage  to  Allis.  and  left  an  equity 
of  redemption  in  Franklin  Graves. 

'  The  court  are  of  opinion  that  the  effect  of  ^e  assignment  of  the  in- 
strument of  defeasance  by  Franklin  Graves  to  Erastus  L.  Graves,  with 
all  his  right,  title,  and  interest  in  the  land  therein  described,  consti- 
tuted a  conveyance  of  the  equity  of  redemption. 
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But  the  instrument  of  defeasance,  not  being  acknowledged,  was  im- 
_grovidentIy  admitted  to  registration,  andjthe  record  does  not  operate 
as  constructive  notice  of  tlie  eYemitinn  of  the  assignment  of  tlie  equity 
of  redemption,  as  against  an  attaching  creditor  of  tlie  equity ;  and 
therefore  the  title  of  the  attaching  creditor,  though  8ubsp^"P"t  i"  time, 
takes  precedence  of  the  assignment. 

We  think  however  that,  under  the  circumstances,  it  is  proper  that  the 
case  should  go  to  a  new  trial,  to  enable  the  defendant  to  prove,  if  he  can, 
actual  notice  to  the  plaintiff  of  the  prior  assignment  of  the  equity,  when 
he  made  his  attachment.^ 

Ifevo  trial  ordered. 


C.    Errors  in  Registration, 

FROST   V.   BEEKMAN. 

New  York  Court  of  Chancery.     1814. 

[Reported  1  Johns.  Oh.  288.] 

The  Chancellor  [Kent"].  .  .  .  Another  and  a  more  interest- 
ing question,  is  respecting  the  extent  and  effect  of  the  registry-  of  the 
defendant's  mortgage,  as  notice  to  purchasers.  It  was  a  mortgage  for 
3,000  dollars,  and,  by  mistake,  the  registry  was  only  for  300  dollars. 
This  mistake  is  the  whole  cause  of  the  controversy. 

The  Mortgage  Act  of  the  sess.  24  ch.  156,  declared,  among  other 
things,  that  the  registry  of  a  mortgage  should  contain,  not,  indeed,  the 
mortgage  at  large,  but  the  essential  parts  of  the  mortgage,  and  among 
other  specified  parts,  "the  mortgage  monej',  and  the  time,  or  times, 
when  payable."  To  this  register  all  persons  whomsoever,  at  proper 
seasons,  are  at  liberty  to  have  recourse ;  and  the  Act  declared  that 
mortgages  were  to  have  preference,  as  to  each  other,  according  to  the 
times  of  registry,  and  that  "  no  mortgage  should  defeat  or  prejudice 
the  title  of  any  bona  fide  purchaser,  unless  the  same  should  have  been 
duly  registered,  as  aforesaid."  This  registry  is  notice  of  the  mortgage 
to  all  subsequent  purchasers  and  mortgagees ;  and  so  the  Act  was  con- 
strued, and  the  law  declared,  by  the  Court  of  Errors,  in  the  case  of 
Johnson  v.  Stagg,  2  Johns.  Rep.  510.  The  English  authorities  ou 
this  point  do  not,  therefore,  govern  the  case.  The  language  of  those 
authorities,  undoubtedly,  is,  that  the  registry  is  not  notice,  though  that 
doctrine  is  much  questioned,  and  the  point  seems  still  to  be  floating 
and  unsettled.     Bedford  v.  Backhouse,  3  Eq.  Cas.  Abr.  615,  pi.  12  ; 

1  See  Blood  v.  Blood,  23  Pick.  80,  84  (1889) ;  Heiiter  v.  FoHner,  2  Binn.  40  (1809) ; 
Dean  v.  Gibson,  48  S.  W.  Rep.  57  (Tex.  Civ.  App.  1898) ;  and  cf.  Carter  t.  Champion, 
8  Conn.  649  (1831). 

2  Part  only  of  the  opinion  is  here  given. 


280  FROST    V.    BEEKMAN.  [CHAP.  II. 

Wrightson  v.  Hudson,  lb.  609,  pi.  7 ;  Morecock  v.  Dickins,  Amb. 
678 ;  Latouche  v.  Dunsany,  1  Schoale  &  Lefroy,  157 ;  Sugden  (3d 
Lond.  ed.),  524-527;  Com.  Dig.  tit.  32,  Deed,  ch.  21,  s.  11.  The 
onlj'  question  with  us  is,  when,  and  to  what  extent,  is  the  registry 
notice?  Is  it  notice  of  a  mortgage  unduly  registered?  or  is  it  notice 
beyond  the  contents  of  the  registry  ? 

The  true  construction  of  the  Act  appears  to  be,  that  the  registry  is 
notice  of  the  contents  of  it,  and  no  more,  and  that  the  purchaser  is  not 
to  be  charged  with  notice  of  the  contents  of  the  mortgage,  any  further 
than  they  may  be  contained  in  the  registry.  The  purchaser  is  not 
bound  to  attend  to  the  correctness  of  the  registry.  It  is  the  business 
of  the  mortgagee,  and  if  a  mistake  occurs  to  his  prejudice,  the  conse- 
quences of  it  lie  between  him  and  the  clerk,  and  not  between  him  and 
the  bona  fide  purchaser.  The  Act,  in  providing  that  all  persons 
might  have  recourse  to  the  registry,  intended  that  as  the  correct  and 
sufficient  source  of  information ;  and  it  would  be  a  doctrine  productive 
of  immense  mischief  to  oblige  the  purchaser  to  look,  at  his  peril,  to  the 
contents  of  every  mortgage,  and  to  be  bound  by  them,  when  different 
from  the  contents  as  declared  in  the  registry.  The  registry  might 
prove  only  a  snare  to  the  purchaser,  and  no  person  could  be  safe  in  his 
purchase,  without  hunting  out  and  inspecting  the  original  mortgage,  a 
task  of  great  toil  and  difficulty.  I  am  satisfied  that  this  was  not  the 
intention,  as  it  certainly  is  not  the  sound  policy,  of  the  Statute  ;  nor  is 
it  repugnant  to  the  doctrine  contained  in  the  books,  that  notice  to  a 
purchaser,  of  the  existence  of  a  lease,  is  notice  of  its  contents.  Tay- 
lor V.  Stihbert,  2  Ves.  jun.  437  ;  Hiern  v.  Mill,  13  Ves.  jun.  118-120  ; 
Hall  V.  Smith,  14  Ves.  jun.  426.  In  that  case,  the  partj'  is  put  upon 
inquiry,  and  he  must  make  it,  or  abide  the  consequences.  The  deci- 
sion, in  Jackson  v.  Nedy,  10  Johns.  Rep.  374,  was  made  upon  the 
same  principle  ;  and  it  was  held  that  the  recital  in  a  deed  of  a  letter  of 
attorney,  by  which  it  was  made,  was  notice  to  the  purchaser  of  the 
existence  of  such  a  power.  But  here  the  Statute  did  not  mean  to  put 
the  party  tipon  further  inquirj'.  The  registry  was  intended  to  contain, 
within  itself,  all  the  knowledge  of  the  mortgage  requisite  for  the 
purchaser's  safety. 

The  question  does  not  necessarily  arise,  in  this  case,  how  far  the 
unauthorized  registr}'  of  a  mortgage,  as  one  made,  for  instance,  without 
any  previous  legal  proof,  or  acknowledgment,  would  charge  a  pur- 
chaser with  notice  of  the  mortgage.  The  better  opinion,  in  the  books, 
seems  to  be,  that  it  would  not  be  notice,  and  that  equity  will  not  inter- 
fere in  favor  of  an  encumbrancer,  when  he  has  not  seen  that  his  mort- 
gage was  duly  registered.  Sugden's  Law  of  Vend.  527 ;  1  Schoale  & 
Lefroy,  157 ;  Heister  v.  Fortner,  2  Binney,  40.  But  here  ever^-thing 
was  done  that  could  have  been  previously  required  of  the  mortgagee. 
The  mortgage  was  duly  presented  for  registry,  and  he  was  not  bound 
to  inspect  and  correct  the  record.  This  was  the  exclusive  business 
and  duty  of  the  clerk,  and  there  is  no  reason  why  the  registry  should 
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not  operate  as  notice,  to  the  amount  of  the  sum  mentioned  therein ; 
and,  indeed,  so  far  the  obligation  of  the  registry  is  admitted  by  the 
bill. 

I  conclude,  therefore,  that  the  registi-y  was  notice  to  purchasers, 
to  the  amount,  and  only  to  the  amount,  of  the  sum  specified  in  the 
registry.* 

Gold,  for  the  plaintiffs. 

.Ehnott,  contra. 


CURTIS  y.  LYMAN. 

Supreme  Court  of  Vermont.     1852. 

[Reported  24  Vt.  338.] 

The  facts  sufficiently  appear  in  the  opinion  of  the  court,  which  was 
delivered  by 

Hall,  J.     This  is  an  appeal  from  chancery.    The  bill  is  for  the  fore 
closure  of  a  mortgage  in  common  form.    The  complainants  are  the 
mortgagees ;  one  of  the  defendants,  Edgerton,  being  the  mortgagor, 
and  another  defendant,  Lj'man,  being  a  purchaser  under  Edgerton. 

The  facts  found  and  about  which  there  is  little  or  no  controversy,  are 
these :  — 

Edgerton  being  indebted  to  the  plaintiffs  by  note  in  the  sum  of 
$2000,  mortgaged  to  them  certain  lands,  which  mortgage  was  tran- 
scribed upon  the  book  of  records  of  the  town  on  the  11th  of  June, 
1835,  and  dulj'  certified  as  recorded ;  but  no  reference  to  the  recoi"d 
was  entered  upon  the  alphabet.  Subsequently,  the  defendant  Lyman, 
without  actual  notice  of  the  mortgage,  and  before  the  record  of  it  was 
alphabetted,  for  the  consideration  of  85000,  purchased  the  same  land 
of  the  mortgagoi,  his  deed  being  recorded  Feb.  7,  1839.  Both  the 
mortgage  and  deed  were  received  for  record  and  certified  as  recorded 
by  Edgerton,  the  mortgagor,  who  from  March,  1835,  to  March,  1841, 
was  the  town  clerk  ;  and  the  reference  to  the  mortgage  was  first  entered 
on  the  index  by  the  subsequent  town  clerk  in  August  or  September, 
1844.  There  is  no  evidence  that  the  mortgagees  had  any  knowledge 
of  the  neglect  of  the  town  clerk  to  enter  their  mortgage  on  the  alpha- 

1  See  s.  C.  on  appeal,  18  Johns.  544  (1820). 

"  Tills  question  could  never  arise  between  a  mortgagee  and  a  subsequent  judgment- 
creditor,  for  the  plain  reason,  that  such  a  creditor  is  not  a  purchaser,  nor  entitled  to 
the  privileges  ot  that  position. 

"  So  far  as  the  Statute  goes,  in  giving  him  a  preference  over  mortgages  not  per- 
fected by  a  delivery  to  the  recorder,  his  rights  are  absolute,  but  for  everything  else,  he 
is  remitted  to  general  principles  ;  and  upon  general  principles,  it  is  very  clear  that  he 
acquires  a  lien  only  upon  the  interests  of  his  debtor,  and  is  bound  to  yield  to  every 
claim  that  could  be  successfully  asserted  against  him,"  Tomley  v,  Tousley,  5  Ohio, 
St.  78,  87  (1855). 
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bet,  and  they  must  be  taken  to  be  ignorant  of  it.  No  other  objection 
is  made  to  the  record,  but  the  want  of  an  index  to  it,  and  it  is  to  be 
treated  as  having  been  in  all  other  respects  regular  and  sufficient. 

The  question  is,  whether  the  neglect  of  the  clerk  to  index  the  mort- 
gage, shall  render  the  record  of  it  invalid,  so  as  to  postpone  the  title 
of  the  mortgagees  to  that  of  the  subsequent  purchase. 

The  determination  of  this  question  must  depend  upon  the  construc- 
tion of  the  Statutes  of  1797  in  relation  to  the  recording  of  conve^-ances, 
which  Statutes  were  in  force  when  both  deeds  were  lodged  in  the  town 
clerk's  office. 

The  5th  section  of  the  Act  for  Regulating  Conveyances  of  Real 
Estate,  specifies  the  several  requisites  of  such  conveyances.  It  de- 
clares "  that  all  deeds  or  other  conve3'ances  of  anj-  lauds,  tenements 
or  hereditaments,  Ij'ing  in  this  State,  signed  and  sealed  by  the  party 
granting  the  same,  having  good  and-  lawful  authoritj'  thereunto  and 
signed  by  two  or  more  witnesses,  and  acknowledged  by  such  grantor  or 
grantors  before  a  justice  of  the  peace,  and  recorded,  at  length,  in  the 
clerk's  office  of  the  town,  in  which  such  lands,  tenements  or  heredita- 
ments lie,  SHALL  BE  VALID  TO  PASS  THE  SAME,  without  any  othcr  act 
or  ceremony  in  law  whatever." 

If  the  language  of  this  Statute  were  to  be  taken  in  its  ordinary  sense 
and  serve  to  control  our  decision,  there  would  seem  to  be  but  little 
doubt  of  its  effect.  There  would  in  regard  to  the  mortgage  appear  to 
have  been  a  full  and  literal  compliance  with  the  words  of  the  Statute. 
The  mortgage  had  been  transcribed  at  length  in  the  town  clerk's  office, 
and  by  the  proper  officer,  and  duly  certified  as  recorded ;  and  that  is 
what  is  commonly  understood  as  constituting  a  record  of  it. 

It  is,  however,  said,  that  although  the  ordinary  signification  of  the 
word  "  recorded  "  may  be  satisfied  by  what  was  done  in  this  case,  yet, 
that  the  Act  regulating  town  meetings  and  the  choice  and  dut}'  of  town 
officers,  is  to  be  construed  as  providing  an  additional  requisite  to  the 
record  of  conveyance — in  other  words,  as  in  effect  declaring  that  a 
deed  shall  not  be  considered  as  recorded,  until  an  index  to  it  is  entered 
upon  the  alphabet. 

No  such  language  Is,  however,  found  in  that  Act,  nor  do  we  think 
any  intention  to  engraft  such  additional  requisite  upon  a  deed  can 
be  fairly  implied  from  the  language  used.  The  object  of  the  Act  is  to 
point  out  the  duty  of  the  clerk,  not  only  in  the  making  of  a  proper 
record  of  conveyances,  but  also  in  furnishing  facilities  for  their  dis- 
covery, examination  and  use  by  all  persons  interested  in  them.  And 
to  secure  the  due  performance  of  these  duties  the  clerk  is  made  liable 
to  the  party  injured  for  the  neglect  of  them,  and  to  the  security  of  the  . 
party  injured  is  superadded,  by  a  subsequent  Statute,  the  responsi- 
bility of  the  town.  The  index  or  alphabet,  which  it  is  the  duty  of  the 
clerk  to  have  annexed  to  his  book,  seems  to  be  one  of  the  facilities  to 
be  used  in  making  search  for  the  record,  not  a  part  of  the  record  itself. 
It  is  his  duty  to  have  an  index,  and  to  enter  upon  it  a  proper  reference 
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to  everj'  record  of  a  convej-ance,  and  for  any  neglect  to  do  so,  he  and 
the  town  are  liable  for  the  damages  anj-  person  may  suffer  by  it.  But 
it  is  not  certain  that  anj-  one  will  be  injured  by  the  neglect,  and  there- 
fore the  record  itself  should  not  be  void.  The  clerk  may  know  the 
place  of  the  record  and  may  point  it  out  to  all  who  may  wish  to  ex- 
amine it.  A  purchaser  may  take  his  deed,  relj'ing  alone  upon  the  repre- 
sentations or  covenants  of  his  grantor,  without  desiring  to  examine  the 
records.  An  index,  or  the  want  of  it,  would  seem  to  be  of  no-import- 
ance to  him.  So  if  without  making  any  search  or  causing  anj'  to  be 
made,  a  purchaser  should  rely  solely  on  the  representations  of  the 
clerk,  that  the  title  was  clear,  and  those  representations  should  be 
knowingly  false,  it  is  perhaps  questionable  whether  he  could  be  said  to 
be  injured  by  the  want  of  an  index.  That  would  only  seem  to  become 
important  when  an  actual  search  of  the  records  was  desired  to  be  made. 
The  legitimate  ground  of  complaint  In  such  case  would  probably  be  the 
fraudulent  representations  of  the  clerk. 

There  are  many  practical  difficulties  in  the  way  of  making  an  index 
to  the  record  an  essential  requisite  to  the  validity  of  the  title.  The 
Statute  provides  for  an  "  index  or  alphabet."  Are  the  two  words  used 
synonymously  ?  Or  have  they  here,  as  they  often  have,  different  mean- 
ings? Is  it  indispensable  that  the  index  should  be  in  alphabetical 
order?  If  so,  shall  the  name  of  the  grantor  or  the  grantee  be  alpha- 
betted?  Or  shall  there  be  two  indexes,  one  of  each?  Must  the 
Christian  name  be  written  at  length,  or  will  the  initials  be  sufficient? 
It  is  obvious,  that  if  an  index  is  held  to  be  an  essential  part  of  the 
record,  the  way  will  at  once  be  opened  for  a  serious  and  embarrassing 
course  of  litigation  in  settling  by  judicial  construction,  what  shall  con- 
stitute a  sufficient  index,  and  what  departures  from  a  prescribed  form 
shall  render  the  record  invalid.  And  all  this,  perhaps,  whtn  there  has 
been  no  real  injury  to  anj-  one  in  consequence  of  a  defective  index. 

But  if  from  the  want  of  an  index,  or  a  proper  entry  upon  it,  the 
record  is  to  be  inoperative,  shc-ill  it  be  held  absolutely  void?  If  the 
reference  to  it  upon  the  index  be  not  made  the  instant  the  record  is 
completed,  is  the  record  a  mere  nullity?  Or  may  the  record  be  re- 
stored and  made  operative  by  a  subsequent  eatry  upon  the  index?  If 
so,  when  does  the  record  take  effect?  If  from  the  entry  on  the  index, 
how  is  the  true  time  to  be  shown?  Shall  the  clerk  certify  upon  the 
record  the  time  of  the  entry  ?  That  has  never  been  done.  The  true 
time  the  record  takes  effect  must  then  in  all  cases  be  left  open  to  be 
proved  by  parol !  In  this  case  it  appears  by  the  evidence  of  the  town 
clerk,  that  the  plaintiff's  mortgage  was  first  alphabetted  some  time  in 
August  or  September,  1844. 

This  evidence  is  quite  too  loose  and  uncertain,  from  which  to  deter- 
mine when  a  record  is  to  become  operative,  as  all  pai'ol  evidence  neces- 
sarily must  be.  It  is  obvious,  that  if  an  entry  of  a  deed  upon  the 
index  is  held  to  be  essential  to  the  validity  of  the  record,  that  it  must 
necessarily  lead  to  inextricable  confusion  and  uncertainty  in  regard  to 
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the  priority  of  conveyances.  Indeed,  the  difficulties  in  the  way  of  a 
decision  to  that  effect,  appear  to  us  to  be  insurmountable.  On  the  other 
hand,  we  do  not  perceive  but  that  the  object  of  the  Statute's  providing 
for  the  recording  of  deeds  will  be  fully  answered  by  leaving  anybody, 
actually  sustaining  an  injury  from  the  want  of  an  index,  or  by  a 
defective  one,  to  his  Statute  remedy  against  the  clerk  and  the  towns. 

The  case  of  Sawyer  v.  Adams,  8  Vt.  E.  172,  has  been  relied  upon 
by  the  defendants'  counsel,  as  having  an  important  bearing  upon  the 
question  in  this.  But  our  decision  does  not  conflict  with  the  law  of 
that  case.  The  facts  in  that  case  were  peculiar.  From  them,  the  court 
found  that  there  had  been  in  effect  no  record  of  the  deed  upon  the  book 
of  records.  Chief  Justice  Williams,  in  delivering  the  opinion  of  the 
majority  of  the  court,  puts  the  case  upon  that  ground.  He  saj-s  "that 
recording  means  the  copying  the  instrument  to  be  recorded  into  the 
public  records  of  the  town,  in  a  book  kept  for  that  purpose,  by  or 
under  the  superintendence  of  the  officer  appointed  therefor."  This, 
the  court  held,  had  not  in  that  case  been  done.  But  it  had  clearly  been 
done  in  this  case.  The  deed  was  copied  bj-  the  town  clerk  into  the 
proper  book,  in  the  proper  place,  and  duly  certified  as  recorded,  which, 
would  doubtless  have  been  held  by  the  court  at  that  time,  to  have  been 
sufficient. 

We  are  all  agreed  that  the  proper  office  of  the  index  is,  what  its 
name  imports,  to  point  to  the  record,  but  that  it  constitutes  no  part  of 
the  record  ;  and  we  must  consequently  hold,  that  the  plaintiflTs  mort- 
gage became  an  encumbrance  upon  the  land  from  the  time  it  was  tran- 
scribed upon  the  record,  and  that  the  defendant  Lj'man  took  his  title 
subject  to  it. 

The  result  is,  that  the  decree  of  the  Court  of  Chancery  is  to  be 
affirmed,  with  directions  to  that  court  to  fix  upon  a  time  for  redemption 
and  to  carry  this  decree  into  effect. 


MIMS  V.   MIMS. 
Supreme  Court  of  Alabama.     1859. 

[Reported  35  Ala.  23.] 

Appeal  from  the  Chancery  Court  at  Claiborne. 

Heard  before  the  Ifon.  Wade  Keyes. 

The  bill  in  this  case  was  filed  by  CuUen  Mims,  against  Stanford 
Mims  and  the  heirs-at-law  of  John  J.  Sessions,  deceased ;  and  sought 
to  foreclose  a  mortgage  on  a  tract  of  land.  The  mortgage  was  exe- 
cuted by  said  Sessions,  on  the  14th  February,  1855  ;  and  acknowledged 
an  indebtedness  on  his  part  to  Cullen  Mims,  "in  the  sum  of  one  hun- 
dred and  twenty-two  40-100  dollars,  to  be  paid  on  or  before  the  first 
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day  of  May  next,  and  the  further  sum  of  Jive  hundred  dollars,  to  be 
paid  on  or  before  the  first  day  of  January  next,'"  which  sums  it  pur- 
ported to  secure.  This  mortgage  was  duly  acknowledged  before  a 
justice  of  the  peace,  and  was  filed  in  the  office  of  the  probate  judge, 
for  registration,  on  the  5th  March,  1855;  but  the  transcribing  officer, 
m  recording  it,  omitted  the  words  which  are  italicized,  so  that  it  ap'^ 
peared  from  the  record  to  be  a  security  only  for  the  sum  of  $122.40. 
On  the  2d  day  of  March,  1857,  the  land  was  sold  by  the  sheriflf  of  the 
county,  under  an  execution  against  Sessions,  which  was  issued  on  a 
judgment  rendered  in  the  fall  of  1856,  and  was  purchased  at  the  sale 
by  Stanford  Mims,  who,  in  his  answer  to  the  bill,  alleged  that  he  had 
no  notice  whatever  of  the  mortgage,  save  that  which  he  had  derived 
from  an  inspection  of  the  records,  and  that  he  bought  the  land  because 
he  considered  It  worth  more  than  the  sum  which  the  mortgage,  as  re- 
corded, purported  to  secure ;  and  he  insisted  that  he  was  entitled  to 
protection,  except  as  to  that  portion  of  the  mortgage  debt.  A  formal 
answer  was  put  in  by  a  guardian  ad  litem  for  all  the  infant  heirs,  and 
a  decree  pro  confesso,  after  irregular  publication,  was  entered  against 
one  of  the  adult  heirs,  who  was  a  non-resident.  On  final  hearing,  on 
pleadings  and  proof,  the  Chancellor  rendered  a  decree  for  the  com- 
plainant, and  ordered  a  sale  of  the  mortgaged  lands ;  and  his  decree  is 
now  assigned  as  error,  together  with  the  irregular  decree  pro  confesso. 

S.  J.  Gumming^  for  appellant. 

R.  0.  Torrey,  contra. 

A.  J.  Walkee,  C.  J.  By  the  sale  under  execution,  the  entire  in- 
terest of  Sessions,  the  mortgagor,  passed  from  him,  as  fully  as  it  could 
have  done  by  a  sale  made  by  himself.  Code,  §  2455.  After  the  entire 
interest  of  the  mortgagor  had  thus  been  transferred  to  the  purchaser 
at  the  sale  under  execution,  the  mortgagor  was  not  an  indispensable 
or  necessary  party  defendant  to  the  mortgagee's  bill  to  foreclose  the 
mortgage ;  and  so,  after  his  death,  his  heirs  would  not  have  been 
necessary  parties  defendant.  Batre  v.  Auze,  5  Ala.  173 ;  Story's  Eq. 
PI.  §  197. 

2.  Stanford  Mims,  the  purchaser  at  the  sale  under  execution,  could 
not  have  obtained  a  dismissal  of  the  complainant's  bill  in  the  court 
below,  upon  the  ground  that  the  heirs  of  Sessions  were  not  made 
parties,  if  the  bill  had  omitted  to  make  them  parties.  He  could  not 
object  that  persons  were  not  made  parties,  unless  those  persons  were 
necessarj'  parties.  For  a  like  reason,  he  cannot  complain  on  error  that 
a  non-resideut,  one  of  the  heirs  of  Sessions,  who  was  not  a  necessary 
party,  was  not  brought  before  the  court  by  a  regular  publication,  filling 
the  requisitions  of  the  Statute.  He  himself  was  the  onl}-  necessar}'  de- 
fendant, and  it  is  not  conceivable  that  his  rights  have  been  in  an3-  wise 
prejudiced  by  the  failure  to  perfect  service  by  publication  In  a  legal 
manner  as  to  an  unnecessary  party. 

3.  Upon  the  merits  of  the  case,  the  decree  of  the  Chancellor  was 
right.     Section  1270  of  the  Code  makes  a  conveyance  "  operative  as 
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a  record  "  from  the  daj-  of  the  delivery  to  the  judge  of  probate.  The 
object  and  effect  of  this  section  are  clearly  to  place  the  conveyance,  as 
soon  as  the  grantee  has  discharged  his  entire  part  in  procuring  the 
record,  by  having  it  properly  proved,  or  acknowledged  and  delivered 
to  the  officer,  in  the  same  attitude  as  if  it  were  spread  upon  the  record 
boolc.  This  Statute  relieves  a  partj',  who  has  done  aU  that  is  devolved 
upon  him  by  the  law,  from  the  consequence  of  the  failure  of  the  pro- 
bate judge  to  discharge  his  duty,  or  of  the  imperfect  manner  in  which 
he  discharges  it.  The  conveyance  being  operative  as  a  record  from  its 
delivery  to  the  judge,  no  subsequent  mistake  of  his  could  deprive  it 
of  the  operation  thus  given  it  by  law.  It  follows  that,  under  the 
Statute  above  referred  to,  the  mortgage  is  not  impaired  in  its  efficiency 
against  purchasers  or  creditors,  by  the  fact  that  there  was  a  mistake  in 
copying  it  upon  the  record,  whereby  it  was  made  to  seem  to  be  a  se- 
curity for  a  smaller  amount  than  that  actuallj'  provided  for  in  the 
mortgage.  This  view  of  our  Statutes  renders  it  unnecessary  for  us  to 
examine  the  decisions  in  McGregor  and  Darling  v.  Hall,  3  St.  &  P. 
397 ;  Frost  v.  Beekman,  1  John.  Ch.  288 ;  Beekman  v.  Frost,  18 
Johns.  544. 

The  decree  of  the  Chancellor  is  affirmed. 


BARNEY  V.  Mccarty. 

Supreme  Court  of  Iowa.     1864. 

\Bep(yrted  15  Iowa,  510.] 

This  is  an  action  brought  to  foreclose  a  mortgage  upon  lot  12,  block 
29,  City  of  Keokuk,  executed  by  Jonathan  McCarty  to  Marsh,  Lee, 
&  Delavan,  for  balance  of  purchase  money,  and  which  has  now  become 
the  property  of  petitioner. 

The  mortgage  was  dated  23d  of  October,  1847,  duly  acknowleged 
25th  of  October,  1847,  filed  in  the  recorder's  office  of  Lee  County  for 
record  on  the  17th  day  of  December,  1847,  and  was  recorded  at  large 
on  the  7th  day  of  January,  1848,  in  book  2,  page  186,  being  in  its 
proper  order  and  place  in  said  records ;  and  on  the  original  instrument 
is  indorsed  a  memorandum  of  the  date  of  filing,  date  and  book  and  page 
of  the  record,  which  is  signed  by  the  recorder,  all  in  the  maimer  re- 
quired b3'  law.  All  this  is  admitted ;  but  it  appears  no  index  to  the 
said  record  was  made  until  after  this  suit  was  commenced,  which  was 
in  January-,  1859.  In  the  mean  time  said  McCarty  had  sold  said  lot, 
and  the  several  defendants  have  become  owners  of  parts  thereof,  who 
now  claim  to  be  innocent  purchasers  for  value,  without  notice.  In  an 
amended  petition,  all  defendants  are  charged  with  having  personal 
notice,  but  the  proof  taken  fails,  it  is  admitted,  to  bring  this  home  to 
any  except  Wm.  and  R.  L.  Ruddick  and  Guy  "Wells. 
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The  Distiict  Court  rendered  a  personal  judgment  against  McCarty, 
the  mortgagor,  but  refused  to  decree  said  lot  or  any  part  thereof  to  be 
sold  to  pay  said  mortgaged  indebtedness.  From  this  the  plaintiff 
appeals,  and  holds  that  the  court  should  have  ordered  said  lot  to  be 
sold  to  pay  the  purchase-money  due  him. 

S^  Scott  Howell,  for  the  appellant. 

Hankin  and  Mb  Crary,  with  whom  was  H.  H.  Gilmore,  for  the 
appellee. 

Dillon,  J.  I.  The  first  ground  upon  which  the  appellant  seeks  to 
reverse  the  decree  below  is,  that  the  defendants,  Wm.  and  R.  L.  Rud- 
dicli  and  Guy  Wells,  had  actual  notice  of  the  mortgage  in  suit  at  the 
time  when  they  respectively  purchased  the  portions  of  the  lot  now  owned 
by  them. 

This  question  cannot  for  several  reasons  be  examined  in  this  court. 
By  the  Revision  (§  3000)  mortgages  are  to  be  foreclosed  as  in  cases  of 
ordinary  proceedings ;  and  by  section  2999  the  court  on  appeal  "  shall 
try  only  the  legal  errors  "  [of  the  cause]  "  duly  presented,  as  in  a  case 
of  ordinarj-  proceedings,  including  the  sufficiency'  of  the  facts  stated 
on  the  record  as  the  basis  of  the  judgment  to  warrant  the  same." 

As  to  Guy  Wells,  the  record  does  not  show  that  there  was  any  finding 
of  the  facts,  either  by  a  jury  or  by  the  court,  as  required  by  the  last 
cited  section  of  the  Revision.  As  to  the  Messrs.  Ruddick  an  issue  was 
made  to  a  jury,  who  found  that  they  had  no  notice  independent  of  the 
record  of  the  mortgage  in  suit  at  the  time  when  the  deed  of  trust  under 
which  they  claim  was  executed.  No  exception  was  taken  to  this  finding 
of  the  jurj-  and  no  motion  was  made  to  set  the  same  aside  as  being 
against  the  weight  of  evidence  or  for  anj'  other  cause.  There  is,  there- 
fore, no  "  legal  error  dul^'  presented "  to  the  appellate  court  for  its 
review  so  far  as  relates  to  the  question  of  actual  notice.  See  Docter- 
man  v.  Webster,  decided  at  the  present  term. 

II.  It  is  furthermore  claimed,  by  the  plaintiff,  that  Ruddick  is  not  a 
bona  fide  purchaser,  because,  on  the  daj*  on  which  he  purchased  under 
his  deed  of  trust  and  before  the  completion  of  such  purchase,  he  was 
notified  by  the  plaintiff's  agent  of  the  existence  of  the  mortgage  in  suit. 
The  fact  of  such  a  notice  is  conceded,  and  the  only  question  which 
arises  is,  what  effect,  if  any,  it  will  have  upon  Ruddick's  rights?  To 
sustain  his  position,  the  plaintiff  refers  to  Thomas  v.  Graham,  Walk. 
Ch.  118  ;  Jewett  v.  Palmer,  7  John.  Ch.  65  ;  and  Miner  v.  Willoughby, 
3  Minn.  239  ;  which  are  to  the  effect  that  "  A  plea  of  a  bona  fide  pur- 
chaser, without  notice,  must  aver  not  onl3'  a  want  of  notice  at  the  time 
of  the  purchase,  but  also  at  the  time  of  its  completion,  and  of  the  paj-- 
ment  of  the  money.  The  money  must  be  actually  paid  before  notice." 
Many  other  cases  might  be  referred  to,  establishing  the  same  principle. 

But,  unfortunately  for  the  plaintiff,  his  case  does  not  fall  within  the 
reason  upon  which  this  principle  is  based.  If  Ruddick  had  no  notice 
at  the  time  when  he  advanced  his  money  and  received  his  deed  of  trust 
in  security  therefor,  no  subsequent  notice  can  affect  him  or  in  any  way 
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cut  down  his  rights.  He  is  in  law  considei'ed  as  occupjnng  as  high 
ground  as  an  absolute  purchaser,  from  the  moment  he  parts  with  his 
mone^-.  Mortgagees  are  within  the  protection  of  the  Statute,  as  well  as 
purchasers.  (R.  S.',  1843,  p.  208,  §  30;  Code,  1851,  §§  1211-1214; 
J'orter  et  al  v.  Green  et  al.,  4  Iowa,  571.) 

III.  We  now  arrive  at  the  principal  and  most  important  question  in 
the  cause,  and  that  is,  whether  the  defendants  are  affected  with  con- 
structive notice  of  the  plaintiffs  mortgage. 

And  tliis  raises  but  one  inquirj-,  viz  ,  whether  under  the  registration 
laws  then  in  force,  the  total  omission  hy  the  recorder  to  index  this 
mortgage,  deprived  the  record  thereof  of  the  power  of  imparting  con- 
structive notice  of  its  existence  and  contents. 

The  prior  decisions  of  this  court,  although  not  covering  a  case  pre- 
ciselj'  like  the  present,  aid  nevertheless  most  materiallj-  in  its  solution. 
In  other  States  there  exists  a  most  perplexing  conflict  of  authoritj-  re- 
specting the  question  whether  the  grantee  in  an  instrument,  or  a  subse- 
quent purchaser,  shall  suffer  for  the  mistake  or  omission  of  the  recorder 
in  registering  it,  or  neglecting  to  register  it.  B3-  some  courts  it  is  con- 
sidered, that  where  the  party  has  dulj'  deposited  his  deed  with  the 
proper  officer  for  record,  he  has  performed  his  whole  duty,  and  conse- 
quently the  subsequent  mistake  or  neglect  of  the  recorder  will  not 
affect  him  or  invalidate  his  title.  (Nichols  v.  Reynolds,  1  R.  I.,  30,  31 ; 
Cook  v.  Hall,  1  Gilm.,  575  ;  2  Sug.  Veu.,  466  ;  Merrick  v.  Wallace,  19 
111.,  486  ;  McGregor  v.  Hall,  3  S.  &  P.,  401 ;  10  Ala.,  368  ;  Beverly  v. 
Ellis,  1  Rand.  [Va.],  106.) 

In  the  case  last  cited,  the  court  went  so  far  as  to  hold,  that  where  a 
deed  is  filed  for  record,  it  is  in  contemplation  of  law  recorded,  though  it 
should,  in  consequence  of  being  stolen,  never  be  entered  upon  the  record. 
But  the  current  of  authority  is  otherwise,  holding  it  to  be  the  duty  of 
the  party  filing  the  instrument,  as  between  him  and  a  subsequent  bona 
fide  purchaser,  to  see  that  all  of  the  pre-requisites  of  a  valid  and  com- 
plete registration  are  complied  with.  {Frost  v.  Beekman,  1  John.  Ch., 
288  ;  10  John.,  544  ;  Jennings  v.  Wood,  20  Ohio,  261 ;  8  Verm.,  175  ; 
1  Story's  Eq.  Jur.,  §  404  ;  10  Verm.,  555.)  And  this  question,  con- 
ceded not  to  be  free  from  difiicultj',  was  upon  solemn  deliberation  settled 
in  this  court  in  Miller  v.  Bradford  et^  al.,  12  Iowa,  14.  With  this 
decision  we  are  content,  and  the  question  cannot  be  regarded  as  being 
any  longer  an  open  one  in  this  State.  Agreeably  to  the  doctrine  there 
established,  it  was  the  dutj'  of  the  mortgagee  of  the  instrument  in  suit, 
to  see  that  the  essential  requirements  of  the  registry  law  were  observed  ; 
for,  unless  substantially  observed,  the  registry  thereof  would  not  impart 
constructive  notice  to  subsequent  mortgagees  or  purchasers,  and  con- 
sequently the  loss,  if  any,  will  fall  upon  him  or  his  assignee,  and  not 
upon  them. 

We  now  advance  one  step  further,  with  a  view  to  ascertain  whether 
the  indexing  of  the  mortgage  was  an  essential  requirement  of  the  Stat- 
ute.    The  mortgage  in  question  was  executed  and  filed  for  record  dur- 
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ing  the  time  when  the  Revised  Statutes  of  1843  ("The  Bine  Book") 
were  in  force.  There  are  three  Acts  which  relate  to  tliis  subject,  viz. : 
1st.  Section  30  of  the  Act  of  Februarj'  16,  1843  (R.  S.,  202),  entitled 
"  An  Act  to  regulate  Conveyances."  2d.  Sections  3  and  4  of  the  Act 
of  B'ebruary  14,  1843  (R.  S.,  442),  entitled  "  An  Act  concerning  Mort- 
gages." 3d.  Section  4  of  the  Act  of  January  23d,  1843  (R.  S.,  541), 
entitled  "  An  Act  relating  to  the  Office  of  Recorder  of  Deeds." 

These  laws  were  all  passed  at  the  same  session,  and  within  a  month 
of  each  other.  Being  in  pari  materia,  they  are  not  only  to  be  con- 
strued together,  but  to  be  construed,  if  it  can  fairly  and  reasonably  be 
done,  so  as  to  give  operation  and  effect  to  each. 

Taking  these  Acts  as  a  whole,  they  very  clearly  point  out  the  succes- 
sive steps  which  together  constitute  a  complete  and  therefore  valid 
registration  of  an  instrument.  As  constructive  notice,  by  means  of 
recorded  instniments,  depends  wholly  upon  statutory  provisions,  it  is 
necessary  carefully  to  examine  those  provisions.  As  concerns  the 
present  inquiry,  the  substance  of  the  Act  of  February  16,  1843,  is,  that 
the  proper  instrument  "shall  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  the  real  estate  Is  situated"  (§  29),  and  "  shall 
(§  30),  from  the  time  of  filing  the  same  with  the  recorder,  impart  notice 
to  all  persons  of  the  contents  thereof." 

While  provision  is  thus  made  as  to  the  effect  of  filing,  no  provision 
is  made  as  to  the  manner  of  filing,  or  noting,  or  mode  of  recording. 
The  Act  of  February  14,  §  2  (R.  S.,  442),  after  repeating  almost  liter- 
ally the  above  language,  as  to  the  effect  of  filing,  proceeds,  in  the  next 
section  (3),  thus  to  point  out  the  duty  of  the  recorder :  "  It  shall  be  the 
duty  of  the  recorder  to  indorse  on  every  mortgage  filed  in  his  office  for 
record,  and  note  in  the  record  the  precise  time  such  mortgage  was  filed 
for  record." 

By  analyzing  the  fourth  section  of  the  Act  of  January  23,  1843,  it 
will  be  seen  that  the  recorder  is  required  to  perform  the  following  acts, 
not  only  with  respect  to  mortgages,  but  all  instruments  authorized  to  be 
recorded : 

1.  "  File  all  deeds,  &c.,  presented  to  him  for  record,  and  note  on  the 
back  of  the  same  the  hour  and  day  when  they  were  presented  for 
record." 

2.  "  Keep  a  fair  book  on  which  he  shall  immediately  make  an  entry 
of  every  deed,  giving  date,  parties,  description  of  land,  dating  it  on  the 
day  when  it  was  filed  in  his  office." 

3.  "Record  all  instruments  in  regular  succession." 

4.  "  Make  and  keep  a  complete  alphabetical  index  to  each  record  book, 
showing  page  on  which  each  instrument  is  recorded,  with  the  names  of 
the  parties  thereto." 

This  Act  is  silent  as  to  the  time  when  notice  commences,  but  is 
specific  as  to  the  mode  of  making  and  keeping  the  registry. 

Reading  these  various  Statutes  together  in  the  light  of  the  known 
objects  of  registration  laws,  the  court  is  of  opinion  that  each  of  the  fol- 
VOL.  VI.  — 10 
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lowing  steps  is  necessary  to  be  substantially-  observed,  in  order  to  con- 
stitute a  compliance  witti  their  requirements  : 

1.  The  instrument  must  be  deposited  or  filed  with  the  recorder  for 
record.  He  thereupon  notes  the  fact  and  "  the  hour  and  day"  on  the 
back  thereof,  and  the  day  on  "  the  fair  book,"  as  it  is  styled,  and 
retains  the  instrument  in  his  oflBce.  The  instrument  itself  thus  remain- 
ing on  file  in  his  office,  with  the  indorsement  upon  it,  and  the  entries 
in  the  "  fair  book,"  which  are  required  to  be  immediately'  made,  con- 
stitute the  notice  until  the  instrument  is  actually  extended  upon  the 
records. 

2.  The  next  step  in  the  process  is  the  recording,  that  is,  the  copying 
of  the  instrument  at  large  into  the  "  record  book,"  and  noting  in  it  the 
precise  time  when  it  was  filed  for  record.  The  object  of  this  noting 
is  that  the  record  may  show  on  its  face  when  the  notice  commences. 

3.  The  third  and  final  step  is  the  indexing  of  the  instrument  so  re- 
corded. The  Statute  prescribes  the  requisites  of  the  index.  It  shall  be 
a  complete  alphabetical  index  to  each  record  book,  and  shall  give  the 
names  of  the  parties,  and  show  the  page  where  each  instrument  is  re- 
corded. The  paging  cannot,  of  course,  be  given  until  the  deed  is 
actually  transcribed  into  tlie  record  book,  and  up  to  this  time  it  remains 
on  file.  When  recorded  and  indexed,  the  deed  may  be  withdrawn,  and 
the  record  takes  its  place  and  constructivelj'  Imparts  notice  to  the  world 
of  its  existence  and  contents. 

Keeping  in  view  alike  the  well-known  objects  and  the  enlightened 
policy  on  which  the  Registry  Acts  are  based,  as  well  as  the  language  and 
requirements  of  the  several  Statutes  above  cited,  the  court  are  of  the 
opinion,  that  all  three  of  these  steps  are  essential  integral  parts  of  a 
complete  valid  registration.  It  follows  that,  inasmuch  as  the  plaintifl's 
mortgage  was  never  indexed  at  all  until  after  the  defendant's  right 
attached,  the  record  thereof  was  so  incomplete  and  defective  as  not 
constructively  to  charge  subsequent  purchasers  or  mortgagees  with 
notice. 

And  having  stated^the  result,  we  might  here  properly  conclude,  were 
it  not  due  to  the  elaborate  research  of  counsel,  as  evinced  in  their  argu- 
ments, that  we  should  state  somewhat  more  at  large  the  reasons  for  our 
opinion. 

The  plaintiffs  counsel,  looking  at  a  detached  portion  of  these  Acts, 
rests  his  case  wholly  upon  the  statutory  declaration,  that  notice  of  the 
existence  of  the  mortgage  shall  date  '■'•'from  the  time  the  same  is  filed 
in  the  recorder's  office  for  record"  As  the  filing  is  but  one  step  in  a 
series  of  steps,  this  language  presupposes,  and  is  in  fact  based  upon  the 
assumption  that  the  other,  and  in  the  order  of  time,  the  subsequent  re- 
quirements of  the  law,  will  be  observed.  We  ask  this  question  :  Would 
the  mere  filing  be  notice,  if  the  instrument  were  never  recorded,  and  if 
the  grantee  should  voluntarily  withdraw  it  before  registration?  Cer- 
tainly not ;  and  yet  the  literal  construction  which  is  insisted  on  by  the 
plaintiff  would  so  require  us  to  hold. 

Again :  The  meaning  of  this  language  has  been  determined  by  the 
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recent  decision  of  Miller  v.  Bradford  et  al.,  12  Iowa,  14.  "  This 
Statute,"  says  Wrigiit,  J.,  '<  in  our  opinion,  was  only  intended  to  fix 
the  time  from  which  notice  to  subsequent  purchasers  was  to  commence, 
and  not  to  make  such  filing  or  depositing  notice  of  the  contents  after 
the  same  was  recorded."  The  correctness  of  this  view  is  supported  by 
both  reason  and  authority.  Without  this  provision,  it  would  remai|i 
uncertain  whether  notice  dated  from  time  of  filing,  or  only  from  the 
time  of  actual  registration ;  and  to  settle  and  fix  this  most  material 
matter  was  the  cardinal  and  primary  design  of  the  Legislature.  See  on 
this  point  Barney  v.  Little  et  al.,  decided  at  the  present  term. 

We  are  referred  to  the  case  of  CJooh  v.  Hall,  1  Gilm.,  575,  as  being 
against  the  view  we  have  taken.  It  is  true  that  the  Illinois  Statutes  are 
the  same  as  ours,  and  the  case  is  apparentlj-,  but  yet  not  really,  in  point. 
The  deed  in  that  case  was  deposited  with  a  deputy  recorder  de  facto, 
who  omitted  to  enter  it  on  the  "  fair  book  "  provided  for  by  the  law, 
but  the  deed  itself  remained  on  file.  The  court  held  that  it  was  notice 
from  the  time  of  filing  the  same,  and  that  the  requisition  about  the 
entry  in  the  "  fair  book  "  was  only  directory.  The  case  did  not  turn  on 
the  necessity  of  an  alphabetical  index,  after  the  deed  was  registered 
and  withdrawn.  Besides  this  case,  as  well  as  the  subsequent  one  of 
Merrick  v.  Wallace,  19  111.  486,  in  the  reasons  given  for  the  decision, 
conflicts  with  the  doctrine  of  this  court  in  Miller  v.  Bradford,  supra, 
inasmuch  as  it  is  considered  that  any  omission  or  fault  of  the  recorder 
must  fall  upon  a  subsequent  purchaser,  and  not  upon  the  party  who 
files  the  instrument  for  record. 

Plaintifi'  also  relies  upon  Curtis  v.  Lyman,  24  Vt.  334.  The  court 
in  this  case,  under  a  Statute  which  provided  "  That  a  book  or  books, 
with  an  index  or  alphabet  to  the  same,  suitable  for  registering  deeds, 
&c.,  should  be  kept  in  each  town,  in  which  the  clerk  should  truly  record 
all  deeds,"  &c.,  held,  that  an  innocent  party  was  affected  with  notice 
of  a  mortgage  which,  though  duly  recorded,  was  never  indexed.  In 
setting  forth  the  reasons  for  this  decision,  the  court  says  : 

"  It  is  obvious  that  if  an  index  is  held  to  be  an  essential  part  of  the 
record,  the  way  will  at  once  be  opened  for  a  serious  and  embarrassing 
course  of  litigation  in  settling,  by  judicial  construction,  what  shall  con- 
stitute a  suflflcient  index,  and"  what  departures  from  a  prescribed  form, 
shall  render  the  record  invalid ;  and  all  this  perhaps  when  there  has 
been  no  real  injury  to  anj-  one  in  consequence  of  a  defective  index. 
But  if,  from  the  want  of  an  index,  or  a  proper  entry  upon  it,  the  record 
is  to  be  inoperative,  shall  it  be  held  absolutely  void?  If  the  reference 
to  it  upon  the  index  be  not  made  the  instant  the  record  is  completed, 
is  the  record  a  mere  nuUitj-  ?  Or  ma^-  the  record  be  restored  and  made 
operative  by  a  subsequent  entrj-  upon  the  index?  If  so,  when  does  the 
record  take  eflfect?  .  .  .  We  are  all  agreed  that  the  proper  oflSce  of 
tbe  index  is  to  point  to  the  record,  but  that  it  constitutes  no  part  of  the 
record."  As  our  Statute  prescribes  the  requisites  of  the  index  which  it 
requires,  these  reasons  would  not  be  applicable  to  it. 

With  us  the  practice  has  always  been  to  search  for  titles]  through  the 
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names  of  the  successive  owners,  and  by  means  of  the  index.  With  us 
alienations  of  real  estate  are  easj'  and  numerous.  There  is  not,  as  in 
Vermont,  a  registry  in  each  town,  but  only  one  for  each  county.  The 
record  books  are  consequentlj'  numerous  and  voluminous.  It  is  utterly 
impracticable  to  examine  them  page  by  page.  It  is  stated  in  the  argu- 
ment that  the  record  books  in  Lee  County  alreadj-  number  some  thirty 
volumes.  An  index  is  a  necessity.  The  evidence  in  this  case  shows 
that  an  index  was  kept,  but  for  some  reason  the  mortgage  in  this  suit 
was  wholly  omitted  from  it.  If  no  index  was  required  or  kept,  a 
searcher  for  titles  would  know  what  he  had  to  do.  But  if  one  is  kept, 
and  if  a  given  instrument  is  omitted  and  yet  the  record  affects  the  pur- 
chaser with  notice,  it  is  a  snare  which  will  entoil  the  most  diligent  and 
careful. 

A  deed,  in  the  language  of  counsel,  might  as  well  be  "  buried  in  the 
earth  as  in  a  mass  of  records  without  a  clew  to  its  whereabouts,"  or  in 
the  language  of  the  Supreme  Court  of  Vermont,  in  Sawyer  v.  Adams, 
8  Verm.,  172,  the  instrument  might  as  well  be  written  "on  a  slate  or 
copied  into  the  recorder's  Family  Bible,  as  into  a  book  without  being 
indexed." 

We  are  also  cited  to  McLaren  v.  Thompson,  40  Maine,  284.  This 
case  and  Handley  v.  Howe,  22  Maine,  560,  are,  as  they  seem  to  us, 
confirmatory  of  our  position.  The  Statute  required  "a  noting  on  the 
book  and  on  the  mortgage  of  the  time  when  the  same  was  received." 

1'he  court  (40  Maine,  284)  says :  "  As  there  is  an  interval,  longer 
or  shorter  as  the  case  ma}'  be,  between  the  delivery  of  an  instrument  to 
be  recorded,  and  the  recording  of  the  same,  the  object  of  the  above  pro- 
vision of  the  Statute  is  to  protect  the  grantee,  during  the  time  between 
the  noting  and  recording.  The  Statute,  it  will  be  seen,  required  the 
noting  both  on  the  mortgage  and  the  book ;  and  provided  that  the  in- 
strument *'  should  be  considered  as  recorded,  when  left  with  the  clerk 
as  aforesaid."  It  was  held,  that  a  noting  on  both  was  essential  to  make 
it  constructive  notice  against  an  attachment  levy.  Handley  y.  Howe,, 
22  Maine,  560. 

The  analogies  of  the  law  support  our  view.  Thus,  an  undocketed 
judgment  is  no  notice.     2  Sug.  Ven.,  104. 

To  hold  that  an  index  is  not  essentially  part  of  a  valid  and  complete 
registration  in  this  State,  would  overlook  the  uniform  practice  of  relying 
wholly  upon  it  to  find  the  names  of  the  various  owners  in  tracing  titles, 
and  would  also  ignore  the  fundamental  design  of  the  Recording  Acts, 
wliich  is  to  give  certainty  and  security  to  titles,  by  requiring  all  deeds 
and  all  liens  -to  be  made  matters  of  public  record,  and  thus  discoverable 
by  all  persons  who  are  interested  in  ascertaining  their  existence  and 
who  will  examine  the  records  in  the  mode  which  the  law  has  pointed 
out.     Cummings  v.  Long,  16  Iowa,  41. 

Decree  afflrmed^ 

Note.  — Cf.  Gillespie  v.  Rogers,  146  Mass.  610  (1888) ;  Burns  v.  Ross,  215  Pa.  293 
(1906).  '         

1  See  Ritchie  v.  Griffiths,  1  Wash.  St.  420  (1890). 
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D.    Prior  Purchasers. 

GEORGE  V.  WOOD. 

Supreme  Judicial  Court  of  Massachusetts.     1864:. 

[Reported  9  Allen,  80.] 

Bill  in  equity  to  redeem  land  from  a  mortgage.  After  the  former 
decision  in  this  case,  reported  in  7  Allen,  14,  the  parties  agreed  upon 
the  following  facts :  — 

On  the  8th  of  August,  1853,  Nathaniel  Chessman,  being  seised  of  a 
tract  of  laud  in  Milford,  mortgaged  it  to  Asa  Wood,  the  defendant's 
intestate,  to  secure  the  sum  of  $1000,  which  has  never  been  paid,  un- 
less the  release  hereinafter  mentioned  from  the  defendant  to  Chessman 
operated  as  a  paj-ment  of  the  same.  Asa  Wood  afterwards  died,  and 
the  defendant  was  appointed  administratrix  of  his  estate  about  the  1st 
of  January,  1856.  On  the  12th  of  Maj',  1855,  Chessman  mortgaged  a 
part  of  the  land,  described  as  J)ounded  on  land  of  Daniel  Finley,  with 
full  covenants  of  warrantj',  to  the  plaintiff,  to  secure  the  sum  of  $1500, 
which  remains  wholly  unpaid.  This  mortgage  was  duly  recorded  in 
May,  1855.  On  the  4th  of  August,  1856,  Chessman  conveyed  another 
portion  of  the  land  to  Crawford  Pierce,  by  deed  of  warranty,  dul}-  re- 
corded on  the  20th  of  November,  1856.  On  the  26th  of  Februaiy, 
1857,  Chessman  conveyed  another  portion  of  the  land  to  Daniel  Finley, 
by  deed  of  quitclaim,  duly  recorded  on  the  25th  of  March,  1857.  On 
the  26th  of  February,  1857,  the  defendant  released  and  discharged  the  lot 
conveyed  to  Pierce,  describing  it  as  running  "  to  the  southerly  corner 
of  land  of  Daniel  Finley,"  from  the  operation  of  the  mortgage  to  Asa 
Wood,  by  her  deed  of  quitclaim  to  Chessman,  recorded  on  the  16th  of 
March,  1857. 

In  1855  Chessman  sold  to  Finley  the  lot  described  in  the  deed  to  the 
latter,  of  February  26th,  1857  ;  and  Finley  claimed  to  have  had  a  war- 
ranty deed  thereof,  which  was  lost. 

There  was  no  evidence  that  the  defendant,  at  the  time  of  executing 
her  release  to  Chessman,  had  any  actual  knowledge  of  the  conveyance 
to  the  plaintiff,  or  of  that  to  Finlej'. 

Tlie  case  was  reserved  by  Chapman,  J.,  for  the  determination  of  the 
whole  court. 

P.  G.  Bacon,  (P.  E.  Aldrich  with  him,)  for  the  plaintiff. 

T.  G.  Kent,  for  the  defendant. 

Hoar,  J.  It  must  be  considered  as  settled  that  when  the  owner  of 
an  equity  of  redemption  conveys  by  deed  of  warranty  a  part  of  the 
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mortgaged  premises,  neither  he,  nor  his  heirs,  nor  subsequent  grantees 
with  notice  of  the  remaining  part  of  the  mortgaged  premises,  are  en- 
titled in  equity  to  contribution  from  the  first  grantee,  toward  payment 
of  the  mortgage  debt.  Chase  v.  Woodbury,  6  Cush.  143.  Bradley  v. 
George,  2  Allen,  392.  George  v.  ITent,  7  Allen,  16.  Kilbom  v. 
Mobbins,  8  Allen,  466.  The  land  remaining  in  the  mortgagor  is  first 
chargeable  ;  and  the  equity  of  his  vendee  wiU  be  enforced  against  any 
subsequent  purchaser  from  him  with  notice.  Allen  v.  Clark,  17 
Pick.  47. 

The  weight  of  authority  seems  to  be  that  this  equitj'  of  a  purchaser 
from  the  mortgagor  is  one  which  the  mortgagee  must  regard,  if  he  has 
actual  or  constructive  notice  of  it.  Parhman  v.  Welch,  19  Pick.  231. 
Brown  v.  Simons,  44  N.  H.  475.  1  Washburn  on  Real  Prop.  572, 
and  cases  cited.  4  Kent  Com.  (8th  ed.)  189,  n.  If  the  mortgagee, 
therefore,  releases  a  part  of  the  mortgaged  estate  to  a  purchaser,  he 
must  abate  a  proportionate  part  of  the  mortgage  debt,  if  it  be  neces- 
sarj'  to  protect  a  prior  purchaser,  of  whose  title  he  had  notice  when  he 
made  the  release.  The  equities  between  successive  purchasers  from 
the  mortgagor  will  be  in  the  order  in  which  they  take  their  conve^-- 
ances,  if  the  subsequent  purchasers  have  notice  of  those  which  precede. 
Cruion  V.  Knajpp,  6  Paige,  35.  Clowes  v.  Dickenson,  5  Johns.  Ch. 
235  ;  s.  0.  9  Cow.  403. 

These  principles  must  govern  the  rights  of  the  parties  to  this  suit ; 
and  the  first  question  is,  whether  the  defendant,  when  she  executed 
the  release  of  the  lot  purchased  by  Pierce,  had  notice  of  the  prior  con- 
veyance to  the  plaintiff.  His  convej-ance  was  on  record,  which  he 
contends  was  constructive  notice.  The  release  was  to  the  original 
mortgagor,  and  there  is  no  proof  of  anj'  other  notice  than  the  record  of 
the  plaintiflfs  deed.  It  has  been  held  in  New  York  that  the  recording 
of  a  second  mortgage  is  not  constructive  notice  to  the  mortgagee  under 
a  first  recorded  mortgage.  Wheelwright  \:  Depeyster,  4  Edw.  Ch.  232. 
Talmadge  v.  Wilgers,  lb.  239,  n.  Cheesebrough  v.  Millard,  1  Johns. 
Ch.  409.  Stuyvesant  v.  Hone,  1  Sandf.  419.  The  same  doctrine  has 
prevailed  in  Pennsylvania.  Taylor  v.  Maris,  5  Eawle,  51.  And  it  was 
adopted  by  Mr.  Justice  McLean,  of  the  Supreme  Court  of  the  United 
States.     3  McLean,  603. 

The  question  is  not  free  from  diflBculty,  but  we  are  not  aware  of  any 
adjudged  case  to  the  contrary ;  nor  indeed  of  anj-  case  in  which  the 
record  of  a  deed  has  been  held  to  be  constructive  notice  to  any  persons 
other  than  subsequent  purchasers,  or  those  claiming  title  under  the 
same  grantor.  2  White  &  Tudor's  Lead.  Cas.  in  Eq.  (Amer.  ed.)  193. 
In  Parhman  v.  Welch,  ubi  supra,  it  is  to  be  observed  that  no  question 
seems  to  have  been  suggested  in  the  argument  or  decision  as  to  the 
necessity  of  any  notice  to  the  mortgagee  ;  and  no  allusion  is  made  in 
the  opinion  to  the  effect  of  any  prior  equity  resulting  to  the  prior  pur- 
chaser from  the  mortgagor.  The  case  apparently  rests  upon  the  idea 
that  all  parts  of  the  mortgaged  premises  were  equally  liable  to  contrib- 
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ute  in  proportion  to  their  value,  in  the  hands  of  separate  purchasers, 
without  regard  to  priority ;  and  that  the  release  of  one  parcel  by  the 
mortgagee  would  be  a  discharge  pro  tanto  of  the  mortgage.  In  these 
respects  it  is  not  easy  to  see  how  the  case  can  be  reconciled  with 
Allen  V.  Clark ;  and  it  is  certainly'  inconsistent  with  the  recent  deci- 
sions of  this  court  to  which  reference  has  been  made.  But  these  points, 
although  necessarily  involved  in  the  decision,  were  not  brought  to  the 
attention  of  the  court ;  and  the  case  of  Allen  v.  CJmrh  was  decided 
before  the  justice  who  gave  the  opinion  in  Parkman  v.  Welch  came 
upon  the  bench,  and  had  not  then  been  reported. 

In  Brown  v.  Worcester  Bank,  8  Met.  47,  the  right  of  a  prior  pur- 
chaser of  a  part  of  an  equity-  of  redemption  to  exemption  from  contri- 
bution to  purchasers  of  the  residue  was  not  noticed  by  Mr.  Justice 
Wilde,  who  gave  the  opinion  in  Allen  v.  Clark,  although  it  apparently 
existed.  But  it  is  now  firmly  established  as  a  rule  in  equity  in  this 
Commonwealth. 

When,  however,  the  purchaser  seeks  to  enforce  his  equity  against 
the  mortgagee,  it  is  reasonable  to  require  strict  proof  of  notice.  Ho 
takes  his  title  with  full  knowledge  that  it  is  subject  to  the  mortgage ; 
and  if  he  does  not  perfect  it  hy  a  release,  he  ought  not  to  subject  the 
mortgagee  to  the  constant  necessitj"  of  investigating  transactions  be- 
tween the  mortgagor  and  third  persons  subsequent  to  the  mortgage,  in 
order  to  protect  him  ;  when  by  giving  notice  he  can  so  easily  protect 
himself.  The  establishing  of  such  mere  collateral  equities,  which  do  not 
affect  the  legal  title,  cannot  be  considered  as  witliin  the  purposes  in 
tended  to  be  accomplished  by  the  Statutes  for  registration  of  deeds.       I 

The  only  remaining  point  which  has  been  argued  relates  to  the  pri- 
oritj'  of  equities  between  the  plaintiff  and  Finlej-.  The  plaintiff  con- 
tends that  Finlej''s  title  preceded  the  grant  to  Kerce ;  and  that  the 
release  to  Pierce  being  made  with  notice  of  Finle^'s  title,  as  sliown 
from  the  recital  in  the  release  that  the  land  bounded  on  a  corner  of 
Finley's  land,  discharged  Finley  from  the  obligation  to  pay  the  propor- 
tion of  the  mortgage  which  should  have  been  borne  by  the  Pierce  lot ; 
and  that  as  Finley's  title  was  subsequent  to  the  plaintiff,  the  plaintiff  is 
deprived  of  any  right  of  subrogation  against  hira.  But  the  facts  do  not 
find  when  Finley's  title  was  acquired,  or  his  purcliase-money  paid.  The 
onlj'  deed  to  Finle}',  which  it  is  agreed  ever  existed,  was  subsequent  to 
both  the  plaintiff's  and  Pierce's.  If  the  recital  in  the  release  is  proof 
of  an  earlier  title,  the  similar  recital  in  the  plaintiff's  deed  would  prove 
in  like  manner  that  Finley  had  a  priority  over  the  plaintiff.  But  we 
think  a  conclusive  answer  is,  that  this  question  of  contribution  cannot 
be  settled  without  making  Finley  a  party  to  the  suit,  which  the  plain- 
tiff has  not  done.     Avery  y.  Petten,  7  Johns.  Ch.  211.' 

»  Cf.  Foster  v.  Carson,  159  Pa.  477  (1894). 
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SECTION  III. 

POSTPONEMENT  TO   UNRECORDED  DEEDS. 

A.    Extent  of  Subsequent  Conveyances. 

ADAMS  V.   CUDDY. 

Supreme  Judicial  Court  of  Massachusetts.     1833. 

[Repwted  13  Piclc.  460.] 

Trespass  quare  clausum.  The  defendant  pleaded  soil  and  freehold 
m  himself ;  and  issue  was  taken  on  that  fact. 

Upon  a  case  stated  it  appeared,  that  the  locus  in  quo  was  parcel  of  a 
larger  tract  of  land  in  South  Boston,  which  was  set  off  to  Sarah  Baker, 
wife  of  William  Baker,  upon  the  division  of  the  estate  of  her  father, 
James  Blake,  deceased,  and  that  both  parties  claim  title  from  her. 

On  December  21,  1807,  William  Baker  executed  a  deed  with  cove- 
nants of  seisin  and  warranty,  purporting  to  convey  the  locus  in  quo  to 
Jonathan  Simonds  in  fee,  and  describing  it  accurately  by  metes  and 
bounds.  The  wife  of  Baker  joined  in  the  deed,  according  to  the  fol- 
lowing clause :  "In  witness  whereof  I  the  said  William  Baker,  and  my 
•wife,  in  consideration  of  one  dollar  paid  to  me  by  said  Simonds,  do 
forever  quit  my  right  and  fee  in  said  premises,  and  we  have  hereto  set 
our  hands  and  seals,"  &c.  This  deed  was  not  recorded  till  June  3, 
1808.  On  June  17,  1808,  Simonds  conveyed  the  same  land  to  the 
plaintiff,  and  the  deed  was  recorded  on  the  same  day. 

On  March  24,  1808,  William  Baker  and  wife  executed  a  deed  to 
William's  father,  Allen  Baker,  containing  the  following  clauses,  to  wit : 
"I,  William  Baker  &c.  and  Sarah  Baker,  my  wife,  in  her  right,  for  in 
consideration  of  six  hundred  dollars  paid  me  by  mj-  honored  father, 
Allen  Baker  &c.,  1  do,  by  these  presents,  the  receipt  acknowledge, 
and  release  and  forever  quitclaim  all  the  right  and  title  to  the  land  I 
have  in  South  Boston,  so  calted,  formerly  a  part  of  the  estate  of  James 
Blake,  housewright,  deceased  :  —  And  I,  Sarah  Baker,  for  myself,  for 
the  above  sum  mentioned  do,  for  myself,  forever  release  and  forever 
quitclaim  all  my  right  and  title  to  my  honored  father  aforesaid,  together 
with  my  right  of  dower,  the  receipt  whereof  we  do  hereby  acknowledge, 
grant,  bargain,  sell  and  convey  unto  our  honored  father  aforesaid,  to 
him,  his  lieirs,"  &c.  This  deed  contained  no  covenant  It  was  re- 
corded on  March  28,  1808. 

On  the  decease  of  Allen  Baker,  Rebecca  Baker,  his  widow,  was  ap- 
pointed administratrix  of  his  estate,  and  being  duly  authorized  to  sell 
his  real  estate,  for  the  payment  of  his  debts,  conveyed  to  Calvin  Baker, 
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by  a  deed  dated  March  20,  1818,  and  recorded  the  next  day,  all  the 
interest  of  the  deceased  in  a  certain  tract  of  land  in  South  Boston, 
described  by  metes  and  bounds.  This  tract  was  a  portion  of  the  land 
set  off  to  Sarah  Baker  and  included  the  locus  in  quo.  Calvin  Baker, 
by  a  deed  dated  November  8,  1821,  and  recorded  the  next  day,  con- 
veyed the  same  tract  to  the  defendant. 

The  depositions  of  William  and  Sarah  Baker,  who  were  both  living 
at  the  time  of  the  supposed  trespass,  were  put  into  the  case,  for  the 
purpose  of  showing,  that  at  the  time  when  they  conveyed  to  Allen 
Baker,  he  had  notice  of  the  prior  deed  to  Simonds. 

It  was  agreed,  that  if  the  plaintiff  was  entitled  to  recover,  the  de- 
fendant should  be  defaulted,  and  judgment  rendered  for  the  plaintiff 
for  30  dollars  damages  and  costs  ;  otherwise  the  plaintiff  was  to  become 
nonsuit. 

The  case  was  argued  in  writing  by  D.  A.  Simmons,  for  the  plaintiff, 
and  Hand  and  Fiske,  for  the  defendant. 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  The  question  be- 
tween these  parties  is  a  question  of  title  only,  it  being  admitted  that 
the  defendant  has  done  acts,  which  if  he  cannot  justify  on  the  ground 
of  title,  amount  to  a  trespass. 

The  first  question  is,  upon  the  effect  of  the  deed  of  William  Baker 
and  wife  to  Simonds.  It  is  certainly  a  very  imperfect,  illiterate,  and 
ill  drawn  conveyance.  It  is  contended,  that  there  are  no  words  of 
grant  or  conveyance  on  the  part  of  the  wife  ;  and  this  certainly*  seems 
to  be  the  case,  if,  according  to  the  natural  and  grammatical  construc- 
tion of  the  language,  the  words  are  those  of  the  husband  only.  But 
we  do  not  consider  that  the  court  is  called  on  to  decide  what  quantum 
of  estate  passed  bj'  this  deed.  If  any  estate  passed  and  that  con- 
tinued till  the  time  of  the  alleged  trespass,  it  is  sufficient  for  this 
action. 

The  husband  was  seised  in  right  of  his  wife.  It  does  not  appear 
by  the  facts,  whether  there  were  children  of  the  maitiage ;  if  there 
were,  the  husband  had  an  inchoate  tenancy  by  the  curtesy,  which  was 
an  estate  for  his  own  life ;  but  if  there  were  not,  he  had  a  freehold, 
determinable  upon  the  contingencj'  of  surviving  his  wife.  In  either 
wa}-  of  considering  it,  he  had  a  seisin ;  and  such  estate  as  he  had 
passed  hy  his  deed  to  his  grantee.  It  appears  hy  the  depositions  in 
the  case,  that  William  Baker  and  his  wife  were  both  living,  when  the 
supposed  trespass  was  committed,  and  therefore  that  the  plaintiff  had 
a  title  at  that  time  sufficient  to  enable  him  to  maintain  the  action. 

But  another  ground  of  defence  more  confidently  relied  upon,  is,  that 
before  the  above  deed  was  registered,  the  same  estate  was  conveyed  to 
Allen  Baker,  father  of  William,  through  whom  the  defendant  claims, 
without  notice  of  the  prior  conveyance,  and  the  subsequent  deed  was 
first  registered ;  and  so  that  the  defendant  has  the  better  title ;  and 
the  dates  of  the  execution  and  registry  of  the  respective  deeds  would 
seem  to  maintain  this  ground. 
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To  this  the  plaintiff  makes  two  answers,  first,  that  the  su'bsequent 
deed  from  William  Baker  and  wife,  to  his  father  Allen  Baker,  did  not 
include  the  land  before  convej-ed  to  Simonds ;  and  secondly,  that 
Allen  Baker,  the  grantee,  had  notice  of  the  prior  conveyance  to 
Simonds. 

That  the  administratrix  of  Allen  Baker  supposed  that  the  deed  from 
William  to  his  father  embraced  the  premises,  is  manifest  from  the  fact, 
that  she  included  that  parcel  in  her  deed  to  Calvin  Baker,  made  in  pur- 
suance of  a  sale  under  a  license ;  and  Calvin  Baker,  in  like  manner, 
included  it  in  his  deed  to  the  defendant.  But  if  the  estate  did  not 
vest  in  Allen  Baker,  then  his  administratrix  had  no  authority  to  con- 
vey it,  and  her  deed  was  void.  And  the  court  are  all  of  opinion, 
that  the  deed  of  William  Baker  and  wife  to  his  father,  did  not  em- 
brace the  premises.  This  deed  is  quite  as  illiterate  and  informal,  as 
the  one  above  remarked  upon.  It  is,  however,  the  deed  of  William 
Baker  and  his  wife,  and  all  the  clauses  of  grant  and  release,  are  the 
language  of  both,  and  bind  the  estate  of  both  ;  and  informal  .as  it  is, 
it  is  to  have  its  legal  effect.  The  deed  contains  no  covenants,  of  any 
kind.  The  words,  "  grant,  bargain,  sell  and  convej-,"  are  contained, 
but  they  come  after  the  description,  the  words  preceding  it  being  "  re- 
lease and  quitclaim."  But  without  placing  any  reliance  upon  these 
informalities,  we  rest  our  opinion  upon  this  ;  that  examiniug^  the  deed 
most  criticallj',  it  does  not  purport  to  convey  anj'  land  specificallj',  but 
only  "  all  the  right  and  title  to  the  land  I  have  in  South  Boston,  form- 
erly a  part  of  the  estate  of  James  Blake,  housewright,  deceased  ;  "  and 
then  afterwards  the  wife  adds,  "  all  mj-  right  and  title  to  njy  honored 
father  aforesaid  ; "  probably-  the  word  "  estate  "  of  her  father's  was  omit- 
ted by  mistake.  Now,  we  think  the  effect  of  conveying  all  the  right  and 
title  I  have,  by  fair  construction,  means  all  that  has  come  to  me  and 
that  I  have  not  legally  parted  with.  But  the  deed  to  Simonds,  whether 
registered  or  not,  gave  a  good  title  as  against  the  grantor  and  his  heirs. 
This  therefore  he  had  legally'  parted  with,  and  it  did  not  come  within 
the  general  description  of  the  estate  conveyed.  Were  it  construed 
otherwise,  the  grantors  might  in  effect  commit  a  fraud,  without  intehd- 
ing  or  even  being  conscious  of  it.  Where  a  grantee  takes  by  so  indefi- 
nite a  description  as  the  right  which  the  grantor  has,  he  must  take  the 
risk  of  his  grantor's  right. 

But  upon  the  other  ground,  we  are  strongly  inclined  to  the  opinion, 
that  the  plaintiff  has  the  better  title.  We  do  not  perceive,  that  Wil- 
liam Baker  and  Sarah  Baker  were  not  competent  witnesses.  In  the 
deed  to  his  father,  there  is  no  covenant.  In  that  to  Simonds  there  are 
covenants  of  seisin  and  warrant3-.  It  is  agreed,  that  William  Baker 
and  his  wife  were  then  seised  and  had  a  good  and  indefeasible  title. 
Should  Simonds  or  his  grantee  lose  their  title  in  consequence  of  not 
registering  their  deed,  the  warrantor  would  not  be  liable  on  his  war- 
ranty for  such  defect.  There  seems  to  be  no  case  in  which  Baker  can 
be  liable  on  his  warranty ;  and  if  so,  he  is  disinterested  and  a  compe- 
tent witness. 
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The  effect  of  his  testimony  is,  that  when  he  conveyed  to  his  father, 
the  latter  had  notice  of  his  prior  convej-ance  to  Simonds.  If  such  was 
the  case,  he  could  never  set  up  his  title,  though  his  deed  was  first  reg- 
istered, against  the  prior  unregistered,  deed  to  Simonds.  And  though 
if  Calvin  Baker  and  the  defendant  had  taken  a  deed  from  Allen,  with- 
out notice  of  such  defect  in  his  title,  the  title  might  be  indefeasible  in 
them,  yet  this  principle  would  not  apply  here,  as  they  did  not  take  a 
deed  of  him,  but  of  his  administratrix,  who  could  only  sell  such  estate 
as  he  had.  But  what  is  more  important,  before  the  defendant  took  his 
deed  of  Calvin  Baker  or  the  latter  took  his  of  the  administratrix,  the 
deeds  from  William  Baker  to  Simonds  and  from  the  latter  to  the 
plaintiff,  had  been  recorded ;  which  was  constructive  notice  to  them. 
Now  I  take  the  rule  to  be,  that  if  a  grantee  takes  with  notice  of  a 
prior  unregistered  deed,  and  he  convej's  to  a  second  grantee,  with  like 
notice,  the  second,  as  well  as  the  first,  is  precluded  from  setting  up  the 
subsequent  deed,  against  the  prior  unregistered  deed. 

Defendant  defaulted. 


EARLE   0.   FISKE.  ^ 

Supreme  Judicial  Cockt  of  Massachusetts.     1870. 
[Beporled  103  Mass.  491.] 

Writ  op  entry  against  Elizabeth  L.  Fiske  (wife  of  Benjamin  Fiske), 
and  Mary  E.  Fiske,  to  recover  land  in  Maiden.  Writ  dated  April  14, 
1868.     Plea,  nul  disseisin. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  these  facts 
appeared :  Nancy  A.  Fiske,  being  owner  of  the  demanded  premises, 
conveyed  them  to  Benjamin  and  Elizabeth  for  their  lives,  and,  subject 
to  their  life, estate,  to  Mary  E.  Fiske,  by  deeds  dated  April  22,  1864, 
but  not  recorded  till  1867,  and  died  in  1865,  leaving  said  Benjamin, 
her  son,  as  her  sole  heir,  and  he  in  1866  executed  and  delivered  to  the 
demandant  a  deed  of  the  premises,  which  was  recorded  in  the  same 
year.  Upon  these  facts,  the  judge  ruled  that  Nancy  A.  Fiske  "  had 
no  seisin,  at  her  death,  which  would  descend  to  Benjamin  Fiske,  so  as 
to  enable  him  to  convey  a  good  title  "  to  the  demandant.  Upon  this 
ruling,  the  demandant,  who  made  no  claim  to  any  estate  less  than  a  fee 
simple,  submitted  to  a  verdict  for  the  tenants,  and  alleged  exceptions. 

J.  G.  Abbott,  for  the  demandant. 

Ji.  D.  Smith  and  H.  H.  Sprague,  for  tlie  tenants. 

Ames,  J.  The  formalities  which  shall  be  deemed  indispensable  to 
the  valid  conveyance  of  land  are  prescribed  and  regulated  by  Statute. 
A  deed  duly  signed,  sealed  and  delivered  is  sufficient,  as  between  the 
original  parties  to  it,  to  transfer  the  whole  title  of  the  grantor  to  the 
grantee,  though  the  instrument  of  conveyance  may  not  have  been  ac- 

oac^kW,     ^M  Ci^wJi),    do  H,  (B^  0''r>   klUi^ 
ia-ll^    ^ud    uft   iH&,  (M"  ^^-   VH«.Ji.    N  iuAokiUM. 
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knowledged  or  recorded.  The  title  passes  by  the  deed,  and  not  by  the 
registration.  No  seisin  remains  in  the  gi-antor,  and  he  has  literally 
nothing  in  the  premises  which  he  can  claim  for  himself,  transmit  to  his 
heir  at  law,  or  convey  to  any  other  person.  But  when  the  effect  of  the 
deed  upon  the  rights  of  third  persons,  such  as  creditors  or  bona  fide 
purchasers,  is  to  be  considered,  the  law  requires  something  more, 
namely,  either  actual  notice,  or  the  furtlier  formality  of  registration, 
which  is  constructive  notice.  It  may  not  be  very  logical  to  say  that, 
after  a  man  has  literally  parted  with  all  his  right  and  estate  in  a  lot  of 
land,  there  still  remains  in  his  hands  an  attachable  and  transferable 
interest  in  it,  of  exactly  the  same  extent  and  value  as  if  he  had  made 
no  conveyance  whatever.  But,  for  the  protection  of  bona  fide  creditors 
and  purchasers,  the  rule  has  been  established  that  although  an  unre- 
corded deed  is  binding  upon  the  grantor,  his  heirs  and  devisees,  and 
also  upon  all  persons  having  actual  notice  of  it,  it  is  not  valid  and 
effectual  as  against  any  other  persons.  As  to  all  such  other  persons, 
the  unrecorded  deed  is  a  mere  nullity.  So  far  as  they  are  concerned,  it 
is  no  conveyance  or  transfer  which  the  Statute  recognizes  as  binding 
on  them,  or  as  having  any  capacity  adversely  to  affect  their  rights,  as 
purchasers  or  attaching  creditors.  As  to  them,  the  person  who  appears 
of  record  to  be  the  owner  is  to  be  taken  as  the  true  and  actual  owner, 
and  his  apparent  seisin  is  not  divested  or  affected  by  any  unknown  and 
unrecorded  deed  that  he  may  have  made.     Gen.  Sts.  c.  89,  §  3. 

It  is  argued,  however,  that,  as  the  unrecorded  deed  from  Nancy  A. 
Fiske  was  valid  and  binding  upon  herself  and  her  heirs  at  law,  nothing 
descended  from  her  to  her  son  Benjamin,  and  he  had  no  seisin  or  title 
which  he  could  conve3'  to  the  plaintiff.  A  case  is  cited  {Sill  v.  Meeker, 
24  Conn.  211)  in  which  the  Supreme  Court  of  Connecticut  (Hiuman 
and  Storrs,  JJ.)  in  1855  decided  that  a  deed  of  land,  not  recorded 
until  after  the  death  of  the  grantor,  is  valid  against  a  purchaser  from 
his  heir  at  law,  although  such  purcliaser  has  no  knowledge  of  the  ex- 
istence of  the  deed.  From  this  decision  the  Chief  Justice  (Waite)  dis- 
sented, saying,  "  So  far  as  my  researches  have  extended,  this  is  the 
first  case  in  the  whole  history  of  our  jurisprudence,  in  which  it  has  ever 
been  holden  that  an  unrecorded  deed  shall  defeat  the  title  of  a  bona  fide 
purchaser  or  mortgagee,  having  no  knowledge  of  the  existence  of  any  ' 
such  deed,  unless  it  were  recorded  within  a  reasonable  time."  The 
cases  cited  from  the  decisions  of  the  Supreme  Court  of  Kentucky  are 
to  the  effect  also  that  the  protection  afforded  by  their  registration  laws 
against  an  unrecorded  deed  only  extend  to  purchasers  from  the  grantor 
himself,  and  not  to  purchasers  from  his  heirs  or  devisees.  Mulls  v. 
Graham,  4  T.  B.  Monr.  120;  Hancock  v.  Beverly,  6  B.  Monr.  631. 
That  court  however  in  a  more  recent  case,  decided  in  1857,  say  that, 
if  it  were  a  new  question,  "  and  had  not  been  heretofore  decided," 
they  should  be  strongly  inclined  to  give  to  the  Statute  a  liberal  con- 
struction, and  make  it  operate  as  a  remedy  for  the  whole  evil  which  it 
was  intended  to  guard  against.     They  add,  however,  that  as  the  pre- 
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vious  decision  had  become  a  settled  rule  of  property,  it  Is  better  tliat 
the  law  should  remain  permanent,  "although  settled  originallj' upon 
doubtful  principles."    Harlan  v.  Seaton,  18  B.  Monr.  312. 

We  do  not,  under  the  circumstances,  incline  to  yield  to  the  authority 
of  these  cases  in  the  construction  of  a  local  Statute  of  this  common- 
wealth. It  appears  to  us  that  the  plain  meaning  of  our  system  of  reg- 
istration is,  that  a  purchaser  of  land  has  a  right  to  rely  upon  the 
information  furnished  him  by  the  registry  of  deeds,  and  in  the  ab- 
sence of  notice  to  the  contrary  he  is  justified  in  taking  that  information 
as  true,  and  acting  upon  it  accordingly.  It  is  impossible  to  see  whj' 
the  unrecorded  deed  of  Nancy  A.  Flske  should  have  any  greater  weight 
or  force  after  her  decease  than  it  had  immediately  after  it  was  first 
delivered.  It  could  not  be  anj'  more  or  less  binding  on  her  heir  at  law 
than  it  was  upon  herself ;  he  was  as  much  the  apparent  owner  of  the 
land  as  she  had  been  during  her  lifetime.  The  manifest  purpose  of  our 
Statute  is,  that  the  apparent  owner  of  record  shall  be  considered  as 
the  true  owner  (so  far  as  subsequent  purchasers  without  notice  to 
the  contrary  are  concerned),  notwithstanding  anj'  unrecorded  and 
unknown  previous  alienation.  As  against  the  claim  of  this  plaintiff, 
the  unrecorded  deed  of  Nancy  A.  Fiske  had  no  binding  force  or  effect, 
and  the  objection  of  the  defendants,  that  in  consequence  of  her  having 
given  that  deed  nothing  dtescended  to  her  son  Benjamin  from  her,  is 
one  of  which  thej'  cannot  avail  themselves.  As  a  purchaser  without 
notice,  the  plaintiff  is  in  a  position  to  say  that  the  unrecorded  deed  had 
no  local  force  or  effect ;  that  she  died  seised  ;  that  the  property  de- 
scended to  Benjamin,  her  son  and  sole  heir  at  law.  Upon  that  assump- 
tion, his  deed  would  take  precedence  over  the  unrecorded  deed  of  his 
mother,  in  exactly  the  same  manner  as  a  deed  from  his  mother  in  her 
lifetime  would  have  done  over  any  unrecorded  or  unknown  previous 
deed  from  herself.  The  ruling  at  the  trial  was  therefore  erroneous, 
and  the  plaintififs 

Mcceptions  are  sustained. 


MARSHALL  v.   ROBERTS. 
Supreme  Court  of  Minnesota.     1872. 

[Reported  18  Minn.  405.] 

The  plaintiff,  claiming  that  the  defendant  was  .the  owner  of  certain 
real  estate,  and  that  after  having  sold  and  convej^ed  the  same  to  him, 
and  knowing  his  deed  was  unrecorded,  he  sold  and  conveyed  the  same 
premises  to  other  parties,  who  were  purchasers  in  good  faith,  and 
whose  deeds  were  recorded,  brought  this  action  to  recover  damages 
therefor.  At  the  trial,  after  the  plaintiff  had  Introduced  his  evidence 
and  rested,  the  defendant  moved  for  a  dismissal  of  the  action.  The 
court  granted  the  motion  and  judgment  of  dismissal  was  entered.  The 
QM.'4c/aw»  Mfjaa   /H:,iM,  ^i»»\-.  -H  ff.    net mtc^iikd  .    J^h»-  \i>^ 
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plaintiff  appeals  to  this  court.    The  facts  upon  which  the  decision  is 
based,  are  fully  stated  in  the  opinion  of  the  court. 

Lorenzo  Allis,  for  appellant. 

Lampreys,  for  respondent. 

Berrt,  J.  For  the  purpose  of  determining  the  only  question  neces- 
sary to  be  considered  in  this  case,  we  may  assume  that  the  following 
propositions,  which  plaintiff  claims  to  have  proved,  or  to  have  offered 
to  prove,  are  true  as  matter  of  fact :  — 

1st.  That  on  the  12th  day  of  May,  I860,'  Louis  Roberts  was  the 
owner  of  lot  four,  in  block  four,  of  the  town  of  St.  Paul,  according  to 
the  recorded  plat  thereof. 

2d.  That  on  said  12th  day  of  May  said  Roberts,  together  with  his 
wife,  executed  and  delivered  to^the  plaintiff,  Joseph  M.  Marshall,  a 
quitclaim  deed  of  all  their  right,  title,  interest,  claim,  and  demand,  in 
and  to  said  lot,  which  deed  through  inadvertence  on  plaintiff's  part 
has  never  been  recorded. 

3d.  That  on  the  2d  day  of  August,  1865,  said  Roberts  (well  know- 
ing his  deed  to  Marshall,  and  Marshall's  inadvertent  omission  to  have 
the  same  recorded)  for  a  valuable  consideration,  executed  and  delivered 
(his  wife  joining)  to  Uri  L.  Lamprey  a  quitclaim  deed  of  all  their 
right,  title,  interest,  claim  and  demand  in  and  to  said  lot,  which  deed 
was  duly  recorded  August  3d,  1865,  the  said  Lamprey  at  the  time  of 
said  conveyance  to  him,  and  at  the  time  of  paying  the  consideration 
therefor,  having  no  notice  of  the  aforesaid  convej-ance  to  the  plaintiff. 

4th.  That  on  the  22d  daj'  of  May,  1867,  said  Lamprey  and  wife,  for 
a  valuable  consideration,  executed  and  delivered  to  William  J.  Cutler 
a  warranty  deed  of  said  lot,  which  was  duly  recorded  on  the  29th  day 
of  Maj',  1867,  the  said  Cutler  at  the  time  of  such  conveyance  to  him, 
and  at  the  time  of  paying  the  consideration  tlierefor,  having  no  notice 
of  said  convej-ance  to  the  plaintiff,  and  having  purchased  in  good 
faith. 
I  '  Plaintiff's  claim  is,  that  by  reason  of  defendant's  deed  to  Lamprej', 
\and  the  recording  thereof,  he  (plaintiff)  has  lost  his  title  to  the  lot  in 
Iquestion,  and  has  therefore  suffered  damage  to  the  value  of  said  lot, 
rwhich  damage  he  seeks  to  recover  of  defendant  in  this  action. 

If  the  deed  from  Roberts  to  plaintiff  convej-ed  nothing  to  plaintiff, 
the  subsequent  deed  to  Lamprey  can  have  taken  nothing  away  from 
bim,  or,  in  other  words,  it  cannot  have  damaged  the  plaintiff. 

If  on  the  other  hand,  as  would  appear  from  the  facts  before  assumed, 
the  deed  from  Roberts  to  plaintiff  convej'ed  a  good  title  to  the  lot  in 
question,  or  anj'  right,  title,  interest,  claim,  or  demand  in  or  to  it, 
then,  neither  such  good  title,  nor  any  such  right,  title,  interest,  claim 
or  demand,  could  be  taken  away  or  impaired  hy  the  subsequent  con- 
Iveyance  to  Lamprej'.  For  the  deed  to  Lamprey  is  a  quitclaim  deed  in 
Icommon  form,  the  effect  of  which,  under  our  Statute,  is  to  pass  such 
lestate  as  the  grantor  could  lawfully  convey  by  the  ordinary  deed  of 
bargain  and  sale.    In  Martin  v.  Brown,  4  Minn.  291,  it  is  held  that 
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the  Legislature  by  the  words  "  lawfully  convey,"  intend  to  limit  the 
estate  convej'ed  by  a  quitclaim  deed,  to  such  as  the  grantor  has  a 
legal  right  to  convey,  and  that  as  he  may  not  lawfully  convey  land 
which  he  has  already  conveyed  to  another,  notliing  passes  by  such 
deed  bej-ond  the  grantor's  actual  interest  at  the  time  of  the  convej-- 
ance.  And  in  Hope  v.  Stone,  10  Minn.  152,  where  there  was  a  con- 
veyance (by  warranty  deed)  of  all  tlie  right,  title,  interest,  &c.,  &c., 
of  the  grantor  in  and  to  certain  land,  it  was  held  that  nothing  passed 
to  the  grantees  by  the  convej-ance  whicii  the  grantor  had  previously 
conveyed  to  the  other  parties.  (See  also  cases  there  cited.)  In  Ever, 
est  V.  Ferris,  16  Minn.  26,  the  rule  thus  laid  down  in  Martin  v. 
JBroxon,  is  reiterated ;  and  independently  (so  far  as  appears)  of  an)- 
Statute,  it  is  held  in  May  v.  Le  Claire,  11  "Wallace,  232,  that  a  party 
who  has  acquired  his  title  by  a  quitclaim  deed  cannot  be  regarded  as  a 
bona  fide  purchaser  without  notice,  and  that  such  convej-ance  passes 
the  title  as  the  grantor  held  it,  and  the  grantee  takes  only  what  the 
grantor  could  lawfully  convey.  The  provisions  of  our  Statute  in 
regard  to  the  effect  of  recording  and  failing  to  record  deeds,  are  also 
in  entire  harmony  with  the  views  expressed  in  the  case  cited.  Sec.  54, 
ch.  35,  Pub.  Stat,  which  seems  to  have  been  in  force  at  the  time  when 
Roberts  made  the  deed  to  Lamprey,  enacts  that  every  conveyance  by 
deed,  &c.,  shall  be  recorded,  &c.,  and  that  every  such  conveyance  not 
so  recorded  shall  be  void,  as  against  any  subsequent  purchaser  in  good 
faith  and  for  a  valuable  consideration,  of  the  same  real  estate  or  any 
portion  thereof,  whose  conveyance  shall  be  first  duly  recorded.  Sub- 
stantially the  same  proyisions  as  those  above  mentioned,  are  also 
found  in  sec.  24,  chap.  46,  Rev.  Stat.,  and  sec.  21,  chap.  40,  Gen. 
Stat.,  so  that  our  Statute  in  this  particular  seems  to  have  remained 
unchanged.  These  provisions,  as  will  appear  upon  a  moment's  reflec- 
tion, so  far  from  militating  against  the  views  expressed  in  the  cases 
cited,  come  to  their  aid,  fsince  it  is  only  the  purchaser  of  the  same  real 
estate,  or  any  portion  thereof,  who  by  his  priority  of  record  cuts  out 
the  title  of  a  prior  purchaser.  For  when  the  second  purchaser  obtains 
by  his  quitclaim  deed  only  what  his  grantor  had  (his  grantor's  right, 
title  and  interest)  at  the  time  when  such  deed  was  made,  he  is  not  a  pur- 
chaser of  the  same  real  estate  (or  any  part  thereof)  which  his  grantor 
had  previously  conveyed  away  and  tlaerefore  no  longer  has.  But  be- 
sides this,  the  grantee  in  a  quitclaim  deed  like  that  from  Roberts  to 
Lamprey,  though  he  may  not  in  fact  have  known  that  his  grantor  had 
previouslj'  conveyed  the  described  premises  to  another,  and  though  he 
may  not  in  fact  have  Intended  to  defraud  such  prior  grantee,  is  not  a 
purchaser  in  good  faith  as  against  such  prior  grantee,  for  nothing  is 
attempted  to  be  transferred  to  him,  except  whatever  right,  title,  &c., 
the  grantor  has  at  the  time  when  the  quitclaim  deed  is  executed,  so 
that  as  in  the  case  of  Hope  v.  Stone  the  very  terms  of  the  deed  are 
notice  of  the  existence  of  the  rights  which  have  been  conferred  upon 
such  prior  grantee,  or  any  other  person. 
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These  considerations,  as  it  seems  to  us,  dispose  of  this  case  and  pre- 
vent us  from  reaching  the  questions  mainly  discussed  hy  plaintiffs 
counsel. 

The  judgment  entered  below  dismissing  the  action  is  affirmed.^ 


FITZGERALD  v.  LIBBY. 
Supreme  Jddioial  Court  of  Massachusetts.    1886. 

[Reported  142  Mass.  235.] 

Contract  to  recover  $100,  paid  by  the  plaintiff  to  the  defendant  at  a 
sale  by  auction  of  certain  land,  under  a  power  of  sale  contained  in  a 
mortgage  held  by  the  defendant.  Trial  in  the  Superior  Court,  before 
Showlton,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as 
follows :  — 

The  land  sold  to  the  plaintiff  is  composed  of  lots  288  and  289  on  a 
plan  of  a  large  tract  of  land  formerly  belonging  to  Daniel  Ayer,  and 
known  as  "Ayer's  new  city,"  said  city  being  situate  in  Lowell,  westerly 
of  the  Boston  and  Lowell  Railroad,  and  southerly  of  the  Chelmsford 
Road,  so  called. 

The  two  lots  were  struck  off  to  the  plaintiff  as  the  highest  bidder  at 
said  auction,  and  the  plaintiff,  in  accordance  with  the  terms  of  sale, 
paid  the  defendant  $100  at  the  time  of  the  sale.  The  plaintiff  after- 
wards refused  to  accept  a  deed,  on  the  ground  that  tlie  two  lots  in 
question  were  not  included  in  the  mortgage  under  which  the  defendant 
assumed  to  sell  them. 

The  mortgage  in  question  was  executed  bj'  Daniel  Ayer,  on  October 
20,  1854,  and  was  recorded  on  October  24,  1854.  The  lots  conveyed 
were  described  as  follows  :  — 

"All  my  Silver  Lake  land,  so  called,  situate  in  Wilmington  in  said 
county,  being  all  the  land  in  said  town  bought  by  me  of  Charles  F. 
Abbott  by  deed  duly  recorded  in  Middlesex  registry,  and  also  of  one 
Jacob  Manning,  and  also  of  one  Jones  and  one  Durgin,  all  adjoining 
and  on  a  plan  made  by  one  Butterfield,  and  for  further  description  ref- 
erence is  made  to  deeds  of  said  several  pieces  duly  recorded  in  said 
registrj',  saving  and  excepting  a  few  lots  thereof  which  I  have  already 
conveyed.  Also  all  the  land  in  said  Wilmington  by  me  purchased  of 
one  Jaques  of  Worcester,  to  which  deed,  duly  recorded  in  said  regis- 
try, reference  is  made  for  further  description,  except  a  few  lots  by  me 
conveyed.  For  Manning  deed,  see  Book  691,  page  81.  For  Jaques, 
Book  688,  page  96.  See  also  other  deeds  in  said  registry.  Also  all 
those  parcels  of  land  situated  in  Wilmington,  in  said  county  of  Middle- 

i  See  Johnson  v.  Williams,  87  Kan.  179  (1887) ;  Beakley  v.  Roberts,  120  Mich.  209 
(1899);  Schott  t.  Dosh,  49  Neb.  187  (1896). 
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aex,  which  were  conveyed  to  me  by  James  Holton  by  his  deed  dated 
June  7th,  a.  d.  1854,  and  recorded  in  the  Middlesex  county  registry  of 
deeds,  Booli  688,  page  123  and  124,  excepting  certain  parts  thereof 
which  I  have  heretofore  sold  and  conveyed  by  my  deeds.  Reference 
may  be  had  to  said  Holton's  deed  to  me,  and  the  record  thereof,  and 
of  the  deed  of  parts  thereof  given  by  me  heretofore,  for  a  full  and  per- 
fect description  of  the  premises.  Also  all  the  land  by  me  owned  and 
situate  in  my  new  cit}',  so  called,  in  said  Lowell,  being  land  situate  in 
said  Lowell  westerly  of  Boston  and  Lowell  Railroad,  and  southerly  of 
the  Chelmsford  Road,  so  called ;  for  boundaries  and  description 
reference  is  made  to  deeds  to  me,   recorded  in  said  registry." 

On  January  6,  1852,  Daniel  Ayer  conveyed  lot  288,  by  a  warranty 
deed,  to  David  Corner.  This  deed  was  recorded  on  May  16,  1855. 
On  January  6,  1852,  Ayer  also  conveyed  lot  289  to  Lyman  J.  Sanborn. 
This  deed  was  recorded  on  January  12,  1856. 

The  defendant  contended  that  the  description  in  the  mortgage  in- 
cluded, in  legal  effect,  said  two  lots  288  and  289,  and  passed  the  same 
as  against  said  prior  deeds,  and  asked  the  judge  so  to  rule.  The  judge 
ruled  in  accordance  with  this  request,  and  ordered  a  verdict  for  the 
defendant.    The  plaintiff  alleged  exceptions. 

A.  Q.  Lamson  {J.  J.  Hogan  with  him),  for  the  plaintiff. 

G.  F.  Richardson  and  F.  W.  Qua,  for  the  defendant. 

C.  Allen,  J.  The  only  question  is  whether,  by  the  true  construc- 
tion of  the  mortgage,  lots  288  and  289  are  to  be  deemed  to  have  been 
included  in  the  description  of  the  land  conveyed  thereby.  If  they  are, 
the  plaintiff  cannot  recover.  If  they  are  not,  his  exceptions  must  be 
sustained.  In  determining  this  question,  we  must  look  at  the  whole 
of  the  mortgage,  in  the  light  of  the  circumstances  under  which  it  was 
given. 

It  embraces  four  different  parcels,  or  clusters  of  parcels,  of  land.  In 
respect  to  the  first  three  of  these,  there  is  in  each  case  a  description  of 
land,  or  a  reference  to  deeds  which  are  designated,  sufHeient  to  enable 
one  to  ascertain  the  boundaries  of  a  larger  quantity  of  land  originally 
owned  by  the  grantor,  from  which  he  had  conve^-ed  certain  portions  or 
lots  to  former  purchasers.  That  is  to  say,  the  grantor,  having  bought 
in  each  case  a  large  lot  of  land,  and  having  sold  portions  thereof,  then 
granted  the  residue  by  a  mortgage  in  effect  describing  the  whole  of  the 
large  lot,  and  excepting  therefrom  such  portions  as  he  had  already  con- 
vej'cd.  By  a  somewhat  cumbersome  process,  any  one  familiar  with  the 
premises  could  ascertain  precisely  what  was  intended  to  be  included  in 
the  mortgage.  In  respect  to  the  fourth  parcel,  however,  the  phrase- 
ology was  changed,  and  the  language  of  the  conveyance  is  as  follows : 
"Also  all  the  land  by  me  owned  and  situate  in  my  new  city,  so  called, 
in  said  Lowell,  being  land  situate  in  said  Lowell  westerly  of  Boston 
and  Lowell  Railroad,  and  southerly  of  the  Chelmsford  Road,  so  called  ; 
for  boundaries  and  description  reference  is  made  to  deeds  to  me 
recorded  in  said  registry."    No  deeds  are  specifically  designated,  and 
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there  is  no  exception  of  lots  already  conveyed  by  him.  In  point  of 
fact,  it  appears  that  there  was  a  large  tract  of  land  in  Lowell,  formerly 
belonging  to  Ayer,  the  grantor,  and  known  as  "Ayer's  new  city," 
which  was  the  same  "  new  city"  mentioned  in  the  mortgage,  and  the 
lots  288  and  289  were  a  part  of  said  new  citj',  and  were  shown  on  a 
plan  of  the  whole  tract,  and  had  been  sold  by  the  grantor  prior  to  the 
giving  of  the  mortgage,  by  warranty  deeds  not  recorded  until  after  the 
mortgage  was  recorded.  Whether  or  not  other  lots  had  also  been  sold 
by  him  does  not  appear  in  distinct  terras.  But  it  may  be  inferred  that 
the  large  tract  was  either  actually  improved,  or  was  designed  to  be 
improved,  by  laying  it  out  into  streets,  and  lots  for  sale. 

The  bill  of  exceptions  is  rather  meagre  in  its  facts.  But,  taking 
such  facts  and  circumstances  as  we  have,  it  seems  to  us  that  the  change 
in  the  phraseologj-,  when  the  fourth  parcel  was  to  be  described,  shows 
tliat  the  intention  was  to  include  only  such  land  as  the  grantor  then 
owned.  There  is  no  specific  description  of  land,  and  no  specific  desig- 
nation of  deeds  where  a  description  can  be  found.  The  conve3'ance  i^ 
a  mortgage,  and  not  an  absolute  deed.  The  reference  to  the  source  of 
tbe  grantor's  title  is  of  the  most  general  description  :  "  for  boundaries 
and  descriptions  reference  is  made  to  deeds  to  me  recorded  in  said 
registry."  This  reference,  while  certainly  entitled  to  some  weight,  is 
entitled  to  less  than  if  it  were  more  specific ;  and,  in  view  of  the  whole 
instrument,  it  is  not  sufficient  to  lead  to  the  conclusion  that  the  grantor 
intended  to  convey  all  that  was  conveyed  to  him  by  those  deeds.  In 
all  the  earlier  instances,  where  there  was  a  definite  exception  of  lots 
already  conveyed  away  b}'  the  grantor  which  otherwise  would  form  a 
part  of  the  premises  described,  the  description  of  the  whole  original 
tract  was  also  more  definite. 

In  this  last  instance,  where,  for  some  reason,  the  original  tract  is  not 
described,  the  change  of  phraseology  and  the  omission  of  such  an  ex- 
ception support  the  inference  that  a  similar  result  was  intended  to  be 
reached,  and  that  the  grant  was  understood  to  be  limited  to  such  por- 
tion of  the  large  tract  as  was  then  owned  by  the  grantor.  It  can 
hardly  be  supposed  that  he  would  intend  to  include  in  the  mortgage 
land  which  he  had  already  granted  away  to  others.  The  grantee  in  the 
mortgage  was  fairly  put  upon  inquirj'.  If  he  was  content  to  accept  a 
grant  with  so  indefinite  a  description,  he  must  take  the  risk.  Other- 
wise, if  the  grantor  had  sold  all  of  the  large  tract  but  two  or  three 
scattered  lots,  and  then  made  a  deed  like  the  present  for  the  purpose 
of  conveying  what  was  left,  it  would  take  effect  in  priority  to  any  for- 
mer deeds  which  might  chance  to  remain  unrecorded,  thus  working  a 
practical  fraud  on  the  earlier  grantees,  and  entirely  subverting  the 
grantor's  intention.  Where  a  conveyance  is  made  with  no  particular 
description  of  the  land,  the  words  "all  the  land  by  me  owned" 
are  more  naturally  understood  to  mean  "  all  the  land  now  owned  by 
rae;"  which  is  equivalent  to  "all  the  land  which  1  have  not  hereto- 
fore conveyed ; "  and  such,  we  think,  is  tlie  true  construction  of  the 
present  mortgage. 
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We  do  not  .find  that  the  case  of  Woodward  v.  Sartwell,  129  Mass. 
210,  which  is  principally  relied  on  bj'  the  defendant,  decides  anything 
to  the  contrary  of  this-,  while  the  construction  above  given  to  the 
mortgage  derives  more  or  less  support  from  numerous  other  decisions 
in  this  State  and  elsewhere.  Worthingtoh  v.  Hylyer,  4  Mass.  196; 
Adams  v.  Cuddy,  13  Pick.  460;  Sweet  v.  Brown,  12  Met.  175; 
Chaffin  V.  Chaffin,  4  Gray,  280 ;  Hoxie  v.  Finney,  16  Gray,  332  •, 
Jamaica  Pond  Aqueduct  v.  Chandler,  9  Allen,  159;  Mills  v.  Shep- 
ard,  30  Conn.  98 ;  Brown  v.  Jackson,  3  Wheat.  449 ;  Hamilton  v. 
DoolitHe,  37  111.  473;  McConnel\.  Reed,  ^  Scam.  117;  Starling  y. 
Blair,  4  Bibb,  288 ;  Morrell  v.  Fisher,  4  Exch.  591. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  court,  the 
entry  must  be 

Fxceptions  sustained} 


DOW  V.   WHITNEY. 

SuPKEME  Judicial  Court  of  Massachusetts.     1888. 

[Reported  147  Mass.  3.] 

Bill  in  equity,  filed  August  7,  1887,  for  the  specific  performance 
by  the  defendant  of  an  agreement  to  purchase  land.  The  facts  of  the 
case  are  as  follows. 

On  November  2,  1857,  Stephen  Dow  became  the  owner  of  a  tract 
of  land  in  Brookline,  including  the  premises  in  question,  bj-  deeds, 
which  were  duly  recorded,  from  Samuel  A.  Robinson  and  others,  and 
from  Otis  Withington,  and  subsequently  conveyed  portions  of  it,  other 
than  such  premises ,  to  different  persons  by  deeds  also  recorded. 

On  November  1,  1878,  Stephen  Dow,  by  a  deed,  which  contained  the 
usual  covenants  of  warranty,  conveyed  to  "  Alfred  A.  Dow,  his  heirs 
and  assigns,  all  my  interest  in  all  that  lot  of  land,  with  the  buildings 
thereon,  situated  on  Corey  Hill,  in  Brookline,  in  the  county  of  Norfolk 
and  Commonwealth  aforesaid,  bounded  on  the  north  by  Summit  Ave- 
nue ;  east  by  land  now  or  late  of  William  Woods ;  north  again  by  said 
Woods  ;  east  again  by  land  now  or  late  of  Thomas  Griggs ;  south  by 
land  of  Henry  M.  Whitney,  land  of  Mrs.  John  M.  Clark,  and  Beacon 
Street;  and  west  by  land  now  or  late  of  E.  D.  Jordan  et  al.,  formerly 
of  James  Bartlett;  being  the  same  premises  conveyed  to  me  by  S.  A. 
Robinson  et  al.,  also  by  Otis  Withington,  by  deed  dated  November  2, 
1857,  and  recorded  with  Norfolk  Deeds,  book  261,  page  279,  .  .  . 
herebj'  conveying  to  said  grantee  all  the  land  conveyed  to  me  by  the 
deeds  aforesaid,  except  such  portions  thereof  as  I  have  heretofore 
sold." 

On  October  1,  1879,  Alfred  A.  Dow,  by  a  deed  of  like  tenor  as  the 

1  See  also  Coe  v.  Persons  Unknown,  43  Me.  432  (1857);  Walker  v.  Lincoln,  45 
Me.  67  (18S8) ;  £utun  v.  Trowbridge,  38  .Mich.  464  (1878). 
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above,  conveyed  "  all  my  interest"  in  the  same  land  to  the  plaintiff, 
who,  on  February  23,  1887,  entered  into  an  agreement  in  writing  with 
the  defendant  for  its  sale  and  purchase,  she  to  give  a  "  good  and  clear 
title  to  the  same  free  from  all  incumbrances." 

The  defendant  contended  that  the  deeds  from  Stephen  Dow  to  Alfred 
A.  Dow,  and  from  the  latter  to  the  plaintiff,  conveyed  only  such  interest 
as  each  grantor  actually  had  at  the  time  of  the  delivery  thereof,  and 
was  subject  to  possible  unrecorded  deeds  theretofore  made  by  each, 
but  of  which  there  was  no  evidence,  and  that  the  plaintiff  could  not 
make  title  in  accordance  with  the  agreement. 

Hearing  before  0.  Allen,  J.,  who  ordered  a  decree  for  the  plaintiff; 
and  the  defendant  appealed  to  the  full  court. 

H.  W.  Chaplin  and  J.  B.  Carret,  for  the  defendant. 

A.  Hemenway  and  M.  T.  Allen,  for  the  plaintiff. 

Morton,  C.  J.  It  is  clear  that  the  clause  following  the  specific 
description  in  Stephen  Dow's  deed,  beginning,  "  being  the  same 
premises,"  etc.,  was  not  intended  to  limit  the  prior  granting  clause 
of  the  deed,  or  to  alter  the  description,  but  was  inserted  for  the  pur- 
pose of  showing  the  grantor's  chain  of  title.  Lovejoy  v.  Idovett, 
124  Mass.  270. 

The  principal  question  in  this  case  is  whether  the  deed  of  Stephen 
Dow  conveyed  to  the  grantee  a  title  which  is  superior  to  that  of  any 
grantee  by  a  prior  unrecorded  deed  of  the  grantor.  This  question  was 
fully  considered  and  discussed  in  Woodward  v.  Sartwell,  129  Mass. 
210.  In  that  case,  it  was  held  that  a  deed  by  an  officer,  upon  a  sale  on 
execution  of  "  all  the  right,  title,  and  interest"  of  the  judgment  debtor 
in  land  specifically  described  in  the  deed,  took  precedence  of  a  prior 
unrecorded  deed  of  the  judgment  debtor,  and  conveyed  to  the  pur- 
chaser a  good  title.  The  court  put  the  decision  upon  the  ground,  that 
an  attaching  creditor  has  the  same  standing  as  a  bona  fide  purchaser, 
and  that  the  deed  of  the  officer  "  is  equivalent  to  a  conveyance  made 
by  the  debtor  at  the  time  the  attachment  was  made  ;  and  in  the  case  at 
bar,  as  the  record  title  then  stood  in  the  name  of  the  debtor,  as  to  bona 
fide  purchasers,  he  was  the  owner  of  the  land." 

We  are  satisfied  that  these  views  are  correct.  We  can  see  no  sound 
distinction  between  a  deed  made  by  an  officer  upon  a  sale  on  execu- 
tion, and  a  deed  made  by  the  debtor  himself.  In  either  case,  the  deed 
conveys  all  the  title  which  the  debtor  had,  and  no  more ;  but  a  prior 
unrecorded  deed  has  no  effect  except  as  between  the  parties  to  it,  and 
others  having  notice  of  it,  and  as  to  creditors  and  purchasers  leaves 
the  title  in  the  grantor.     Earle  v.  Fiske,  103  Mass.  491. 

A  deed  of  "  all  the  right,  title,  and  interest,"  or  of  "  all  the  interest," 
of  the  grantor  in  a  lot  of  land,  conveys  the  same  title  as  a  deed  of  the 
land.  It  is  the  policy  of  our  laws  that  a  purchaser  of  land,  by  exam- 
ining the  registry  of  deeds,  may  ascertain  the  title  of  his  grantor.  If 
there  is  no  recorded  deed,  he  has  the  right  to  assume  that  the  record 
title  is  the  true  title.  The  law  has  established  the  rule,  for  tlie  protec- 
tion of  creditors  and  purchasers,  that  an  unrecorded  deed,  if  unknown 
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to  them,  is  as  to  them  a  mere  nullity.  The  reasons  for  the  rule  apply 
with  equal  force  in  the  case  of  a  deed  of  the  grantee's  right,  title,  and 
interest,  as  in  that  of  a  deed  of  the  land.  We  are  of  opinion,  there- 
fore, that  the  deed  of  Stephen  Dow  conve3-ed  to  his  grantee  a  title 
which  is  good  against  any  prior  deed,  if  unrecorded.  To  hold  other- 
wise would  defeat  the  purpose  of  the  registration  laws,  and  create  con- 
fusion iu  the  titles  to  land. 

It  is  to  be  noticed  that  the  deed  in  this  case  contains  a  specific  de- 
scription of  the  land  intended  to  be  conveyed,  and  contains  the  usual 
covenants  of  warranty.  The  case  is  thus  distinguished  from  a  class  of 
cases  relied  upon  by  tlie  defendant,  in  which  it  has  been  held  tliat, 
where  a  deed  contains  no  particular  description,  but  only  a  general 
description,  like  "  all  my  land,"  or  "  all  the  land  I  have  in  Boston,"  or 
other  similar  general  description,  it  does  not  take  precedence  of  prior 
unrecorded  deeds  of  the  grantor.  See  Adams  v.  Cuddy,  13  Pick.  460  ; 
Jamaica  Pond  Aqueduct  v.  Chandler,  9  Allen,  159  ;  Fitzgerald  v. 
lAbby,  142  Mass.  235.  In  each  of  these  cases  the  question  was  not 
as  to  the  effect  of  a  prior  unrecorded  deed  of  the  same  land,  but  it  was 
whether  the  land  previously  sold  was  included  within  the  description  of 
the  later  deed.  In  other  words  it  was  a  question  of  the  construction 
of  the  deed  relied  upon.  No  such  question  can  arise  in  the  case  at 
bar,  as  the  description  of  the  land  intended  to  be  conveyed  is  specific 
and  exact.  The  same  considerations  apply  to  the  deed  from  Alfred  A. 
Dow  to  the  plaintiff. 

The  defendant  contends  that  specific  performance  of  his  contract 
ought  not  to  be  decreed,  because,  if  compelled  to  take  a  conveyance, 
he  ma3'  afterwards  be  exposed  to  litigation  to  defend  his  title.  It  is 
not  known  that  there  is  any  unrecorded  d§ed  made  bj-  Stephen  Dow  or 
Alfred  A.  Dow.  The  only  alleged  defect  is,  that  there  is  a  possibility 
that  there  is  such  a  deed,  and  that  the  grantee  in  it  ma}-  hereafter 
appear  and  contest  the  defendant's  title. 

Tiie  defendant  ought  not  to  be  required  to  accept  a  title  that  is 
doubtful.  But  in  this  case  .there  is  no  reasonable  doubt  that  the 
plaintiffs  deed  conveys  a  good  title.  Its  validity  depends  upon  a  pure 
question  of  law,  and  no  question  of  fact  is  involved.  The  mere  possi-' 
bility  that  a  claimant  may  hereafter  appear  and  ask  the  court  to  over- 
turn a  well  settled  rule  of  law  is  not  such  a  defect  or  doubt  in  the  title 
as  ought  to  lead  the  court  in  its  discretion  to  deny  to  the  plaintiff 
the  right  in  equity  to  a  specific  performance  of  the  contract.  Hayes  v. 
Harmony  Grove  Cemetery,  108  Mass.  400 ;  Chesman  v.  Cummings, 
142  Mass.  65. 

As  the  parties  agree  to  the  form  of  the  decree  entered  by  the  justice 
who  heard  the  case,  it  should  therefore  be  affirmed. 

Decree  affirmed. 

1  "  The  doctrine  expressed  in  many  cases  that  the  grantee  in  a  quitclaim  deed , 
cannot  be  treated  as  a  bona  fide  purchaser  does  not  seem  to  rest  upon  any  sound 
principle.    It  is  asserted  upon  the  assumption  that  the  form  of  tlie  Instrument,  tliat 
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B,     JEffect  of  Notice. 

BLADES  V.   BLADES. 

Chancery.     1727. 

IBeported  1  Eq.  Cos.  Ab.  358,  pi.  12.] 

In  a  case  between  two  purchasers  of  lands  in  Yorkshire,  where  the 
second  purchaser  having  notice  of  the  first  purchase,  but  that  it  was 

the  grantor  merely  releases  to  the  grantee  his  claim,  whatever  it  may  be,  without 
any  warranty  of  its  value,  or  only  passes  whatever  interest  he  may  have  at  the 
time,  indicates  that  there  may  be  other  and  outstanding  claims  or  interests  which 
may  possibly  affect  the  title  of  the  property,  and,  therefore,  it  is  said  that  the 
grantee,  in  accepting  a  conveyance  of  that  kind,  cannot  be  a  bona  fide  purchaser  and 
entitled  to  protection  as  such ;  and  that  he  is  in  fact  thus  notified  by  his  grantor  that 
there  may  be  some  defect  in  his  title  and  he  must  take  it  at  his  risk.  This  assump- 
tion we  do  not  think  justified  by  the  language  of  such  deeds  or  the  general  opinion 
of  conveyancers.  There  may  be  many  reasons  why  the  holder  of  property  may  re- 
fuse to  accompany  his  conveyance  of  it  with  an  express  warranty  of  the  soundness 
of  its  title  or  its  freedom  from  the  claims  of  others,  or  to  execute  a  conveyance  in 
such  form  as  to  imply  a  warranty  of  any  kind  even  when  the  title  is  known  to  be 
perfect.  He  may  hold  the  property  only  as  a  trustee  or  in  u  corporate  or  official 
character,  and  be  unwilling  for  that  reason  to  assume  any  personal  responsibility  as 
to  its  title  or  freedom  from  liens,  or  he  may  be  unwilling  to  do  so  from  notions  pecu- 
liar to  himself;  and  tlie  purchaser  may  be  unable  to  secure  a  conveyance  of  the 
property  desired  in  any  other  form  than  one  of  quitclaim  or  of  a  simple  transfer  of 
the  grantor's  interest.  It  would  be  unreasonable  to  hold  that,  for  his  inability  to 
secure  any  other  form  of  conveyance,  he  should  be  denied  the  position  and  character 
of  a  bona  fide  purchaser,  however  free,  in  fact,  his  conduct  in  the  purchase  may  have 
been  from  any  imputation  of  the  want  of  good  faith.  In  many  parts  of  the  country 
a  quitclaim  or  a  simple  conveyance  of  the  grantor's  interest  is  the  common  form  in 
which  the  transfer  of  real  estate  is  made.  A  deed  in  that  form  is,  in  such  cases,  as 
effectual  to  divest  and  transfer  a  complete  title  as  any  other  form  of  conveyance. 
There  is  in  this  country  no  difference  in  their  efficacy  and  operative"  force  between 
conveyances  in  the  form  of  release  and  quitclaim  and  those  in  the  form  of  grant, 
bargain  and  sale.  If  the  grantor  in  either  case  at  the  time  of  the  execution  of  hia 
deed  possesses  any  claim  to  or  interest  in  the  property,  it  passes  to  the  grantee.  In 
the  one  case,  that  of  bargain  and  sale,  he  impliedly  asserts  the  possession  of  a  claim 
to  or  interest  in  the  property,  for  it  is  the  property  itself  which  he  sells  and  under- 
takes to  convey.  In  the  other  case,  that  of  quitclaim,  the  grantor  affirms  nothing 
as  to  the  ownership,  and  undertakes  only  a  release  of  any  claim  to  or  interest  in  the 
premises  which  he  may  possess  without  asserting  the  ownership  of  either.  If  in 
either  case  the  grantee  takes  the  deed  with  notice  of  an  outstanding  conveyance  of 
the  premises  from  the  grantor,  or  of  tlie  execution  by  him  of  obligations  to  make 
such  conveyance  of  the  premises,  or  to  create  a  lien  thereon,  he  takes  the  property 
subject  to  the  operation  of  such  outstanding  conveyance  and  obligation,  and  cannot 
claim  protection  against  them  as  a  bona  fide  purchaser.  But  in  either  case  if  the 
grantee  takes  the  deed  without  notice  of  such  outstanding  conveyance  or  obligation 
respecting  the  property,  or  notice  of  fiicts  which,  if  followed  up,  would  lead  to  a 
knowledge  of  such  outstanding  conveyance  or  equity,  he  is  entitled  to  protection  as 
a  bona  fide  purchaser,  upon  showing  that  the  consideration  stipulated  has  been  paid 
and  that  such  consideration  was  a  fair  price  for  the  claim  or  interest  designated. 
The  mere  fact  that  in  either  case  the  conveyance  is  unaccompanied  by  any  warranty 
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not  registered,  went  on  and  purchased  the  same  estate,  and  got  his 
purchase  registered ;  j-et  it  was  decreed,  that  having  notice  of  the  first 
purchase,  tliough  it  was  not  registered,  bound  him,  and  that  his  getting 
bis  own  purchase  first  registered  was  a  fraud,  the  design  of  those  Acts 
being  onl^'  to  give  parties  notice,  who  might  otherwise,  without  such 
registry,  be  in  danger  of  being  imposed  on  by  a  prior  purchase  or  mort- 
gage, which  they  are  in  no  danger  of  when  they  have  notice  thereof  in 
any  manner,  though  not  by  the  registry.  By  Lord  Chancellor  King 
decreed.* 

of  title,  and  against  incumbrances  or  liens,  does  not  raise  a  presumption  of  the  want 
of  bona  Jides  on  the  part  of  the  purchaser  in  the  transaction.  Covenants  of  warranty 
do  not  constitute  any  operative  part  of  the  instrument  in  transferring  the  title.  That 
passes  independently  of  them.  They  are  separate  contracts,  intended  only  as  guar- 
anties against  future  contingencies.  The  character  of  bona  fide  purchaser  must  de- 
pend upon  attending  circumstances  or  proof  as  to  the  transaction,  and  does  not 
arise,  as  often,  though,  we  tliink,  inadvertently,  said,  eitlier  from  tlie  form  of  the 
conveyance  or  the  presence  or  the  absence  of  any  accompanying  warranty.  Whetlier 
the  grantee  is  to  be  treated  as  taking  a  mere  speculative  chance  in  the  property,  or 
a  clear  title,  must  depend  upon  the  character  of  the  title  of  the  grantor  when  he 
made  the  conveyance :  and  the  opportunities  afforded  the  grantee  of  ascertaining 
this  fact  and  the  diligence  with  wliich  he  has  prosecuted  tliem,  will,  besides  the  pay- 
ment of  a  reasonable  consideration,  determine  the  bona  fide  nature  of  the  transaction 
on  his  part."     Per  Field,  J.,  in  Moelle  v.  Sherwood,  148  U.  S.  21,  28  (1893). 

"  As  against  these  evidences  and  conclusions  of  good  faith  but  a  single  proposition 
is  raised,  one  upon  which  the  dissenting  judge  in  the  Circuit  Court  of  Appeals  rested 
his  opinion,  and  that  is  the  proposition  that  tlie  conveyances  from  the  Road  Com- 
pany were  only  quitclaim  deeds,  and  that  a  purchaser  holding  under  such  a  deed 
cannot  be  a  bona  fide  purchaser,  and  in  support  of  this  proposition  reference  is  made 
to  the  following  cases  in  this  court:  Oliver  v.  Piatt,  3  How.  333,  410;  Van  Rensselaer 
V.  Kearney,  11  How.  297;  Man  ^-  Le  Claire,  11  Wall.  217,  232;  Villa  v.  Rodriguez, 
12  Wall.  323,  339 ;  Dickersori  v.  Colgrove,  100  U.  S.  578 ;  Baker  v.  Humphrey,  101 
U.  S.  494;  Hanrick  v.  Patrick,  119  U.  S.  166.  The  argument,  briefly  stated,  is  that 
he  who  will  give  only  a  quitclaim  deed  in  effect  notifies  his  vendee  that  there  is  some 
defect  in  his  title,  and  the  latter,  taking  with  such  notice,  takes  at  his  peril.  It 
must  be  confessed  that  there  are  expressions  in  the  opinions  in  the  cases  referred  to 
wliich  go  to  the  full  length  of  this  proposition.  Thus,  in  Baker  v.  Humphrey,  101 
U.  S.  494,  499,  Mr.  Justice  Swayne,  in  delivering  the  opinion  of  the  court,  uses  this 
language :  'Neither  of  them  was  in  any  sense  a  bona  fide  purchaser.  No  one  taking 
a  quitclaim  deed  can  stand  in  that  relation.'  Yet  it  may  be  remarked  that  in  none 
of  these  cases  was  it  necessary  to  go  to  the  full  extent  of  denying  absolutely  that  a 
party  taking  a  quitclaim  deed  could  be  a  bona  fide  purchaser ;  and  in  the  later  case 
of  McDonald  v.  Belding,  145  U.  S.  492,  it  was  held,  in  a  case  coming  from  Arkansas, 
and  in  harmony  with  the  rulings  of  the  Supreme  Court  of  that  State,  that  wliile 
ordinarily  a  person  holding  under  a  quitclaim  deed  may  be  presumed  to  have  had  , 
knowledge  of  imperfections  in  his  vendor's  title,  yet  that  the  rule  was  not  universal, 
and  that  one  might  become  a  bona  fide  purchaser  for  value  although  holding  under  a 
deed  of  that  kind ;  and  in  that  case  the  grantee  so  holding  was  protected  as  a  bona 
fide  purchaser :  while  in  the  case  of  Moelle  v.  Sherwood,  just  decided,  the  gen- 
eral question  was  examined,  and  it^was  held  that  the  receipt  of  a  quitclaim  deed 
does  not  of  itself  prevent  a  party  from  becoming  a  bona  fide  holder,  and  the  expres- 
sions to  the  contrary,  in  previous  opinions,  were  distinctly  disaflSrmed."  Per 
Beewbe,  J.,  in  U.  S.  v.  California,  etc.,  Co.,  Id.  31,  45  (1893).  Schott  v.  Dosh,  49 
Neb.  187  (1896),  accord. 

1  See  Le  Neve  v.  Le  Neve,  Amb.  436  (1747). 
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DOE  d.   ROBINSON  v.  ALLSOP. 

King's  Bench.     1821. 

[Reported  5  B.  <t  Aid.  142.] 

Ejectment  to  recover  certain  premises  in  the  parish  of  Saint  Marj'-le- 
lione,  in  the  County  of  Middlesex.  Plea  general  issue.  The  cause  was 
tried  hef ore  Abbott,  C.  J.,  at  the  Westminster  sittings  after  Michaelmas 
Term,  1820,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special 
case  upon  the  following  facts.  The  demise  was  laid  on  the  2d  day  of 
March.  1818.  By  lease  dated  the  30th  day  of  March,  1813,  the  premi- 
ses in  question  were  demised  by  Matthew  Wood  to  George  Stoddart, 
since  deceased,  for  a  term  of  88  years.  This  lease  was  prepared  by 
the  then  attorney  of  Stoddart,  and  left  by  Stoddart  in  his  possession. 
About  this  time,  the  plaintiff,  Robinson,  paid  large  sums  of  money  for, 
and  on  account  of  Stoddart,  and  by  his  desire  also,  paid  a  sum  of 
£13  14s.  6«?.  for,  and  obtained  the  possession  of  the  lease  from  the  attor- 
ney who  had  prepared  it,  and  with  whom  it  had  been  left.  On  the  29th 
October,  1813,  upon  a  settlement  of  accounts  between  Stoddart  and 
Robinson,  Stoddart  gave  to  Robinson  an  acceptance  for  £83  5s.,  which 
was  then  due  to  Robinson,  in  addition  to  the  former  sum  of  £13  14s.  6d., 
and  in  the  month  of  February,  1814,  Robinson  further  paid  on  ac- 
count of  Stoddart,  £70,  and  put  into  an  auctioneer's  hands  the  lease 
to  be  sold  by  public  auction.  At  the  sale,  no  person  bidding  suflBciently 
high  for  the  premises,  the3-  were  bought  in,  and  the  lease  delivered  back 
to  Robinson.  By  indenture  of  the  25th  day  of  July,  1814,  in  considera- 
tion of  £190,  Stoddart  assigned  the  lease  and  premises  to  one  Jeremiah 
Moore  for  all  his  term  therein,  but  the  lease  remained  in  Robinson's 
possession.  On  the  4th  day  of  November,  1815,  Stoddart  was  dis- 
charged from  the  King's  Bench  prison,  pursuant  to  an  order  of  the 
court  for  the  relief  of  insolvent  debtors,  and,  upon  his  discharge,  by 
indenture  bearing  date  the  4th  da}'  of  November,  1815,  assigned  all  his 
estate,  property,  and  effects  in  possession,  remainder  and  reversion, 
to  the  provisional  assignee  of  the  insolvent  debtors'  court.  This  assign- 
ment was  registered  in  the  register  office,  in  the  County  of  Middlesex, 
on  the  7th  daj'  of  October,  1818.  In  the  schedule  of  the  said  insol- 
vent's estate,  propertj',  and  effects,  filed  in  court,  and  which  accom- 
panied the  assignment  to  the  provisional  assignee  of  the  court,  the 
lessor  of  the  plaintiff,  Robinson,  was  stated  and  returned  as  a  creditor 
of  the  insolvent,  and  the  premises  in  question  were  stated  to  have  been 
mortgaged  or  conveyed,  and  then  to  be  in  mortgage  and  conveyed  for 
£60  to  a  Mr.  Barton  Greenwood,  and  also  to  the  said  Jeremiah  Moore. 
On  the  19th  day  of  December,  1815,  Moore  put  the  premises  up  to  sale 
by  public  auction.  The  auctioneer  had  not  the  original  lease,  which 
was  at  that  time  in  Robinson's  possession,  but  Robinson  knew  that  he 
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was  about  to  sell  the  premises,  and  desired  tlie  auctioneer,  if  the}-  went 
for  a  certain  price,  to  buy  them  in  for  him.  The  premises,  however, 
exceeded  Robinson's  price,  and  the)'  were  finally  bought  by  one  William 
Barton,  and  the  anotioneer  sometime  afterwards  told  Barton,  that  if 
Robinson  was  paid  £30  he  would  give  up  the  lease,  but  Barton  refused. 
On  the  31st  day  of  July,  1817,  the  plaintiff,  Robinson,  as  one  of  the 
creditors  of  Stoddart,  took  an  assignment  from  the  provisional  assignee 
of  Stoddart,  of  all  the  insolvent's  estate  and  effects,  and  the  7th  Octo- 
ber, 1818,  registered  the  original  lease  of  the  30th  day  of  March,  1813, 
and  also,  at  the  same  time,  registered  the  assignment  to  the  provisional 
assignee,  and  the  assignment  from  the  provisional  assignee  to  him,  dated 
the  31st  of  July,  1817,  and  brought  an  ejectment  against  the  then  tenant ' 
in  possession,  in  Michaelmas  Terra,  1819,  but  was  nonsuited  by  reason 
of  his  not  being  able  to  prove  the  discharge  of  Stoddart  under  the  Insol- 
vent Debtors' Act  by  the  regular  proof.  On  the  9th  June,  1819,  Wil- 
liam Barton  assigned  the  premises  to  the  present  defendant,  George 
Alexander'  Allsop,  for  the  term  therein,  and  the  plaintiff,  Robinson, 
brought  the  ejectment  against  the  present  defendant,  who  appeared  as 
landlord.  The  assignments  by  Stoddart  to  Moore  of  the  25th  July,  1814, 
and  assignment  from  Moore  to  Barton  of  the  13th  July,  1816,  were  not 
registered  until  the  27th  day  of  February,  1819. 

Molt,  for  the  plaintiflf. 

Abraham,  contra. 

Abbott,  C.  J.  A  court  of  law  is  now  called  upon  for  the  first  time, 
to  put  a  construction  on  the  words  of  this  Statute,  by  which  it  is  enacted, 
that  every  deed  or  conveyance  that  shall,  after  the  29th  September, 
1709,  be  made  and  executed,  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser,  or  mortgagee,  for  valuable  con- 
sideration, unless  a  memorial  thereof  be  registered  before  the  registering 
of  the  memorial  of  the  deed  or  conveyance,  under  which  such  subse- 
quent purchaser  or  mortgagee  shall  claim.  Now  it  is  impossible,  that 
plainer  words  could  be  used,  and  1  think,  that,  sitting  in  a  court  of 
law,  we  are  bound  to  give  effect  to  them,  and  that  we  cannot  saj-,  that 
this  deed  is  not  fraudulent  and  void  within  the  meaning  of  this  Act,  be- 
cause, possibly  it  may  turn  out  upon  examination,  that  the  defendant 
is  entitled  to  some  relief  in  equity.  If  there  be  any  such  ground,  a 
court  of  equity  may  interfere,  and  this  case  shows  clearly  how  inconve- 
nient it  would  be,  if  this  court  were  to  enter  into  any  equitable  con- 
siderations. For  here,  it  is  clear,  that  the  lessor  of  the  plaintiff  had  at 
all  events  a  lien  on  the  instrument  of  conveyance.  What  effect  that 
might  have  on  a  court  of  equity,  I  cannot  say,  but  I  think  it  at  least  is 
a  fit  matter  for  its  consideration.  We,  however,  in  a  court  of  law,  must 
give  effect  to  the  words  of  the  Act. 

Bayley,  J.  I  am  of  the  same  opinion.  The  words  of  the  Statute 
are,  that  such  deeds  or  conveyances  shall  be  adjudged  fraudulent  and 
void  against  every  subsequent  purchaser  for  valuable  consideration.  It 
is  to  be  observed,  that  the  words  "  bonajide  purchaser  "  are  not  used. 
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I  think,  therefore,  that  we  are  tound  In  a  court  of  law  to  give  effect  to 
these  words.  That  seems  to  have  been  the  opinion  of  the  judges  in  the 
cases  cited,  although  they  thought  that  a  court  of  equitj'  would,  in  some 
cases,  interfere  to  relieve  the  partj'.  It  is  so  laid  down  by  Lord  Hard- 
wicke,  in  Xe  Neve  v.  Z,e  Neve,  and  the  words  of  Lord  Mansfield,  in 
Doey.  Routledge,  Cowp.  712,  are  these,  "Equity  says,  if  the  party 
knew  of  the  unregistered  deed,  his  registered  deed  shall  not  set  it  aside, 
because  he  has  that  notice  which  the  Act  of  Parliament  intended  he 
should  have.  He  therefore  puts  it  as  a  case  in  which  equitj'  would 
interfere ;  and  the  circumstances  oif  this  case  show  tlie  propriety  of  our 
adhering  to  the  words  of  the  Act ;  for  I  am  bj-  no  means  clear  that  we 
should  not  work  great  injustice,  if  we  were  to  decide  in  favor  of  the 
defendant. 

Best,  J.  The  words  of  this  Statute  are  quite  clear,  and  in  the  ab- 
sence of  any  case,  I  should  think  the  plaintiff  entitled  to  judgment. 
But  it  seems  to  me,  that  the  case  of  Le  Neve  v.  Le  Neve,  in  which  Lord 
Hardwicke  considers  the  party  under  these  circumstances  as  entitled  to 
relief  in  equity,  is  an  authority  to  show,  that  at  law  he  is  without 
defence. 

HoLKOYD,  J.,  absent  at  chambers. 

Judgment  for  the  lessor  of  the  plaintiff. 


STROUD   V.   LOCKART. 
StJPEESTB  Court  or  Pennsylvania.    1797. 
[Reported  4  Dall.  163-] 

Scire  facias  on  a  mortgage.  The  mortgage  ha.d  not  been  recorded, 
conformably  to  the  Act  of  Assemblj- ;  and  Lockart  had  purchased  the 
premises.  But,  on  the  trial,  the  plaintiff  proved,  that  Lockart  knew 
of  the  existence  of  the  mortgage  at  the  time  of  his  purchase,  and  said 
he  would  have  to  pay  it,  although  it  was  not  then  recorded. 

Bt  the  Court.  The  case  is  too  plain  for  controversy.  The  plain- 
tiff must  have  a  verdict ;  and  all  the  trouble  of  the  jury  will  be  to 
calculate  the  interest. 

Verdict  for  the  plaintiff. ' 

I  See  Britton's  Appeal,  45  Pa.  172  (1803). 
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MAYHAM  V.   COOMBS. 
Supreme  Court  of  Ohio.    1846. 

[Reported  14  Ohio,  428.] 

This  is  a  bill  in  chancery  reserved  in  the  Count3'  of  Clermont. 

This  bill  is  filed  bj'  the  complainant  to  foreclose  a  mortgage,  and  to 
procure  the  sale  of  mortgaged  premises.  Benjamin  Coombs  is  the 
mortgagor,  Anna  Parker,  a  mortgagee,  and  Mathias  Kagler,  a  judg- 
ment creditor.  Th^e  are  other  defendants,  but,  for  present  purposes, 
it  is  unnecessar)'  to  specify  the  relations  in  which  thej-  stand  to  the 
case. 

The  facts,  so  far  as  respects  the  several  mortgages  and  the  judgment, 
are  as  follows:  Anna  Parker,  on  the  12th  daj' of  March,  1838,  con- 
tracted to  sell  to  Benjamin  Coombs  one  hundred  and  one  acres  of  land, 
and  which  is  the  only  land  about  which  there  is  an)-  controversj',  and 
gave  to  him  a  title  bond.  At  the  same  time  she  took  his  note  for  the 
pui'chase  money,  signed  by  James  Coombs  as  his  security.  On  the  18th 
day  of  Juh',  1840,  she  conveyed  the  same  land,  by  deed  duh'  executed, 
and  took  back  a  mortgage,  to  secure  the  payment  of  $1,616,  the  balance 
due  of  the  purchase  mone}-.  This  mortgage  was  recorded  on  the  11th 
day  of  November,  1840. 

On  the  30th  day  of  October,  1840,  Benjamin  Coombs  executed  to  the 
complainants  a  mortgage  of  the  same  premises  to  secure  the  paj-ment 
of  twelve  hundred  and  sixty-nine  dollars,  which  mortgage  was  entered 
for  record  on  the  day  of  its  date. 

This  latter  mortgage  also  covered  fifty  acres  of  land  in  addition  to  the 
one  hundred  and  one  acres,  which,  in  1837,  had  been  mortgaged  by 
Coombs  to  one  Shadrack  Lane,  to  secure  the  paj'ment  of  two  hundred 
and  seventy  dollars,  which  mortgage,  on  the  17th  day  of  May,  1841,  was 
assigned  by  Lane  to  the  complainant.  As  to  this  fifty  acres,  there  is 
Jiot,  at  present,  any  controversy.  Or  the  30th  July,  1840,  the  defen- 
dant, Matliias  Kagler,  recovered  a  judgment  in  the  Court  of  Common 
Pleas  of  Clermont  Countj',  against  Benjamin  Coombs,  for  $506.25  and 
costs  of  suit. 

Anna  Pai'ker,  in  her  answer  to  the  bill,  charges  that  the  complainant, 
at  the  time  he  received  his  mortgage,  had  full  notice  of  the  existence 
of  her  mortgage,  and  that,  with  a  view  to  defraud  her,  he  procured  his 
to  be  first  received ;  and  she  calls  upon  him,  by  interrogatories,  to 
answer  this  charge. 

In  answer,  he  denies  notice  peremptorily.  Much  evidence,  however, 
is  on  file  to  prove  notice,  but  the  view  of  the  case  taken  by  the  court, 
renders  it  unnecessary  to  abstract  this  evidence. 

The  defendant,  Parker,  further  alleges,  in  her  answer,  that  the  con- 
sideration of  the  note  secured  by  the  complainant's  mortgage,  is  made 
up,  in  a  great  measure,  of  exorbitant  interest,  and  such  exorbitant 
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interest  compounded,  from  time  to  time ;  and  she  calls  upon  him  by 
interrogatories  to  answer  this  allegation,  and  to  set  forth  the  original  con- 
sideration, which  was  the  foundation  of  the  note,  and  the  manner  in 
which  it  has  been  increased  to  Its  present  amount. 

These  interrogatories  the  complainant  refuses  to  answer,  for  the 
reason,  as  he  alleges,  that  he  is  informed  by  counsel  that  he  is  not 
bound  to  make  answer.     This  answer  is  excepted  to. 

John  Jolliffe,  for  the  complainant. 

John  W.  Lan^,  for  the  defendant,  Anna  Parker. 

Hitchcock,  J.  The  facts  in  this  case,  show  that  the  defendant, 
Anna  Parker,  has  the  oldest  mortgage  upon  the  premises  in  contro- 
versj',  that  mortgage  bearing  date  the  18th  of  July,  1840,  but  it  was 
not  recorded  until  the  11th  day  of  November  following.  Before  this 
time,  to  wit,  on  the  30th  day  of  October  of  the  same  3'ear,  the  com- 
plainant had  procured  a  mortgage  of  the  same  premises,  which  was 
entered  for  record  on  the  day  of  its  date. 

Now,  there  can  be  no  doubt  that,  under  these  circumstances,  at  law, 
the  mortgage  of  the  complainant  is  the  preferable  lien  upon  this  land. 
The  7th  section  of  the  Act  expressly  declares  that  mortgages  "shall 
take  effect  from  the  time  when  they  are  recorded  ;  and  if  two  mortgages 
are  presented  for  record  on  the  same  day,  they  shall  take  effect  from 
the  order  of  presentation  for  record ;  the  first  presented,  shall  be  the 
first  recorded."  —  And  if  thej-  take  effect  from  such  time,  they  surely 
could  have  had  no  effect  before.  It  is  claimed,  however,  that  before 
recording  a  mortgage,  although,  in  form,  a  legal  mortgage,  it  '■'■takes 
effect "  as  an  equitable  mortgage,  and  that  a  subsequent  mortgage,  with 
notice  of  this  previous  mortgage,  will  be  postponed  in  equity.  This 
question  was  before  the  court  at  the  last  term,  in  the  case  of  Stansel  v. 
Moberts  and  others  (13  Ohio  Rep.  148),  and  it  was  decided  that  the  lien 
of  a  second  mortgage,  first  recorded,  is  preferred  ;  that  notice  of  a  prior 
unrecorded  mortgage  will  not,  under  the  Ohio  Statute,  postpone  the 
second  mortgage,  and  that  it  does  not  make  any  difference  that 
the  first  mortgage  was  given  to  secure  monej'  borrowed  to  pay  for 
the  land. 

I  am  aware  that  this  construction  of  the  Statute  is  not  entirel}'  satis- 
factory to  the  profession,  as  the  law  thus  construed  interferes  with  pre- 
vious received  opinions  of  equity  principles,  as  applicable  to  the  subject. 
But  it  is  not  perceived  how  a  different  construction  would  have  been 
put  upon  the  Statute,  by  any  rule  of  construction  known  in  law.  Mort- 
gages "  shall  take  effect  from  the  time  they  are  recorded,"  or,  according 
to  a  subsequent  Statute,  from  the  time  when  entered  or  delivered  for 
record.  There  is  no  ambiguity,  no  uncertainty,  in  the  phraseolo^}'.  It 
is  plain  and  explicit.  Not  that  it  shall  take  effect  at  law,  but  that  it 
shall  take  effect  from  that  time.  It  is  the  delivery  of  the  instrument 
to  the  proper  officer,  or  at  the  proper  office,  for  registrj-,  that  gives  it 
vitality-.  There  is  no  more  impropriety  in  this  legislation  than  there  is 
in  saying  that  a  deed  for  the  conveyance  of  land,  although  otherwise 
executed  according  to  the  forms  of  the  law,  shall  not  operate  even  as  be- 
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tween  the  parties  as  a  conveyance,  until  acknowledged  before  competent 
authoritj- ;  j-et  such  is  our  law ;  and  it  is  held  that  such  deed  can, 
until  acknowledged,  be  treated  in  no  other  manner  than  as  contracts 
to  convej'. 

The  opinion  that  it  was  the  intention  of  the  Legislature  that  a  mort- 
gage should  be  recorded  in  order  to  give  it  vitalitj-,  is,  as  it  seems  to 
the  court,  perfectl}-  apparent,  from  an  examination  of  the  different 
laws  providing  for  the  execution  and  acknowledgment  of  deeds.  The 
fourth  section  of  the  Act  of  January  30th,  1818  (Chase  Stat.  1041),  "  to. 
provide  for  the  proof  and  acknowledgment  of  deeds  and  other  instru- 
ments of  writing,"  provides,  "  that  all  deeds,  mortgages,  and  other 
instruments  of  writing,  executed  agreeably-  to  the  first  and  second 
sections  of  this  Act,  shall  be  recorded  within  six  months  from  the  date 
of  the  same,  within  the  county  wherein  such  lands,  tenements,  and 
hereditaments  are  situate  ;  and  all  deeds,  mortgages,  and  other  instru- 
ments of  writing,  executed  agreeably  to  the  third  section  of  this  Act, 
shall  be  recorded  within  six  months  from  the  date  of  the  same,  within 
the  county  wherein  such  lands,  tenements,  and  hereditaments  shall  lie ; 
and  all  such  deeds,  mortgages,  and  other  instruments  of  writing,  exe- 
cuted, acknowledged,  or  proved,  and  recorded  as  aforesaid,  shall  be 
good  and  valid  in  law ;  and  if  any  deed,  mortgage,  or  other  instrument 
of  writing,  as  aforesaid,  shall  not  be  recorded  within  the  time  limited, 
as  aforesaid,  such  deed,  mortgage,  or  other  instrument  of  writing,  shall 
be  considered  fraudulent  against  any  subsequent  bona  fide  purchaser  or 
purchasers,  without  knowledge  of  the  existence  of  such  conveyance ; 
provided,  that  such  convej-ance  maj'  be  recorded  after  the  expiration  of 
the  time  herein  required,  and  shaU,  from  the  date  of  the  record,  be 
notice  to  any  subsequent  purchaser  or  purchasers." 

The  first  and  second  sections  of  this  Act  relate  to  deeds  executed 
within,  the  third,  to  deeds  executed  without,  the  State.  Previous 
to  this  Act,  one  year  was  allowed  for  recording  deeds  of  the  latter 
description. 

By  this  section  it  will  be  seen  that  unrecorded  deeds,  mortgages, 
and  other  instruments,  were  good  as  against  subsequent  grantees  with 
notice. 

Tliis  Act  was  repealed  by  an  Act  of  the  same  title,  passed  February 
24tli,  1820.  The  fourth  section  of  this  Act,  liowever,  is  substantially,  if 
not  identically,  the  same  with  the  7th  section  of  the  Act  of  1818  (Ch. 
Stat.  1149)  ;  and  it  will  be  observed  that,  as  to  recording,  and  the  effect 
thereof,  mortgages  are  placed  precisely  on  the  same  footing  with  other 
deeds  of  conveyance. 

The  last-named  Act  was  repealed  by  the  Act  of  1831,  the  law  now  in 
force.  Bj'  this  latter  law,  a  difference  is  made  between  mortgages  and 
otlier  deeds  of  conveyance.  The  7th  section  provides,  "  that  all  mort- 
gages, executed  agreeably  to  the  provisions  of  this  Act,  shall  be  recorded 
in  the  office  of  the  recorder  in  the  county  in  which  such  mortgaged 
premises  are  situated,  and  shall  take  effect  from  the  time  when  the  same 
are  recorded;  and  if  two  or  more  mortgages  are  presented  for  record 
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on  the  same  day,  the  first  presented  shall  be  first  recorded,  and  the  first 
recorded  shall  have  preference." 

Then  follows,  in  section  seven,  "that  all  other  deeds  and  instruments 
of  writing,  for  the  conveyance,  or  encumbrance  of  any  lands,  tene- 
ments, or  hereditaments,  executed  agreeably  to  the  foregoing  pro- 
visions, shall  be  so  recorded,  within  six  months  from  the  date  thereof; 
and  if  such  deed  or  other  instrument  of  writing,  shall  not  be  so  recorded 
within  the  time  herein  prescribed,  the  same  shall  be  deemed  fraudulent, 
so  far  as  relates  to  any  subsequent  bona  fide  purchaser,  having,  at  the 
time  of  making  such  purchase,  no  knowledge  of  the  existence  of  such 
former  deed  or  other  instrument  of  writing,  and  may  be  recorded  after 
the  expiration  of  the  time  herein  prescribed  ;  and  from  the  date  of  such 
record,  shall  be  notice  to  any  subsequent  purchaser." 

It  will  be  seen  that,  by  this  last  legislation,  mortgages  and  other 
instruments  of  writing,  which  before  had  been  provided  for  in  one  sec- 
tion, are  separated.  Deeds  of  conveyance,  other  than  mortgages,  may 
be  recorded  within  six  months ;  but  the  principle  is  retained,  that  al- 
though not  recorded,  j'et  a  subsequent  purchaser,  with  notice,  cannot 
defeat  the  title  of  the  grantee.  The  same  principle  had  prevailed  with 
respect  to  mortgages  until  this  time.  But,  by  this  law,  no  time  is  speci- 
fied within  which  they  shall  be  recorded  ;  that  is  at  the  election  of  the 
mortgagee.  It  is  prescribed,  however,  that  they  shall  take  effect  from 
the  time  of  recording.  What  means  all  this?  Was  it  done  w^ithout 
design,  through  mere  carelessness,  or  want  of  attention?  It  is  evident 
that  a  change  in  the  law  was  intended.  It  was  thought  that  there  was 
some  mischief  in  the  previous  law,  and  the  object  was  to  supplj'  a 
remed}' ;  and  that  mischief  was,  as  we  must  suppose,  from  the  course 
of  legislation,  that  a  man  might  take  a  mortgage  of  his  neighbor's  prop- 
erty, and  keep  it  concealed  for  six  months,  thereby  enabling  that  neigh- 
bor to  contract  further  debts,  which  he  would  be  unable  to  pay,  and 
thereby  defraud  the  community  around  him.  To  remedj'  evils  of  this 
character,  the  law-making  power  thought  it  good  policj-  to  provide  that 
this  species  of  conveyance  should  only  take  effect  from  the  time  of  re- 
cording —  from  the  time  that  notice  was  given  of  the  encumbrance 
upon  the  public  records  of  the  count\-.  Whether  the  policy  was  sound 
or  not,  is  not  for  us  to  say.  It  is  sufficient  for  us  to  know  that  such  is 
the  policy.  But  we,  in  fact,  believe  that  the  policy  is  good,  and  if  per- 
severed in,  will  tend  to  prevent,  and  actually  will  prevent,  frauds.  We 
have  no  doubt  that,  under  this  construction,  frauds  maj-  be  practised 
and  hard  cases  arise.  The  case  before  the  court  is  a  hard  one.  Anna 
Parker  sold  her  land,  and  took  a  mortgage  to  secure  the  purchase 
money;  she  neglected  to  place  this  mortgage  upon  record.  She  ma^-,  in 
consequence,  lose  the  debt,  but  it  will  not  do  to  bend  the  law  to  prevent 
its  operation  against  her. 

But,  as  between  ordinarj'  mortgages,  I  cannot  perceive  how  this  con- 
struction can  operate  improperl3'.  ~  I  know  it  is  said  that  a  subsequent 
mortgagee,  with  notice,  defrauds  the  prior  mortgagee  by  putting  his 
mortgage  first  upon  record.    In  one  sense  of  the  word,  perhaps  he  does, 
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but  there  is  no  actual  fraud.  Take  an  instance :  A.  and  B.  are  creditors 
of  C. ;  the  debts  are  equal,  and  either  is  sufficient  to  sweep  away  the 
entire  property  of  the  debtor ;  A.  seeks  his  opportunity-,  and  for  the 
security  of  his  debt,  procures  a  mortgage  upon  the  entire  property  ot 
C. ;  -when  he  does  it,  he  knows  of  the  debt  of  B.,  and  knows,  further, 
that  his  mortgage  will  entirely  defeat  the  collection  of  that  debt.  Now, 
in  the  common  acceptation  of  the  term,  and  according  to  the  ideas  of 
the  profession,  here  is  no  fraud.  True,  B.  is  deprived  of  the  collection 
of  his  debt,  but  there  is  no  fraud.  A.  is  the  vigilant  creditor ;  he  only 
took  the  mortgage  to  secure  what  was  honestly  his  due.  But  change 
the  case :  A.  after  having  procured  his  mortgage,  becomes  negligent,  he 
does  not  place  it  upon  record ;  B.,  knowing  the  existence  of  that  mort- 
gage, but  equally  anxious  to  secure  his  debt,  procures  a  mortgage,  and 
places  it  upon  record.  All  cry  out,  here  is  a  fraud.  Now,  mj-  percep- 
tions are  so  obtuse,  that  I  can  perceive  no  difference,  in  a  moral  point 
of  view,  in  the  actions  of  these  two  men.  They  are  both  creditors,  and 
both  equall3'  anxious  to  secure  their  debts.  The}'  pursue  the  course 
pointed  out  b}'  law  to  effect  their  object.  The  one  is  the  most  vigilant 
to  get  his  mortgage  executed :  the  other,  to  get  his  recorded.  The 
course  of  neither  is  in  accordance  with  the  principles  of  abstract  justice. 
Such  justice  would  require  that,  inasmuch  as  the  propertj-  was  not  suffi- 
cient to  pay^  both,  it  should  be  equally  divided  between  them. 

It  is  attempted,  in  this  case,  to  set  up  the  vendor's  lien  for  the  pro- 
tection of  Mrs.  Parker.  This  can  be  done  onlj'  where  it  appears  that 
the  vendor  relied  upon  this  lien  as  security  for  the  pa^-ment  of  the 
purchase  monej'.  In  this  case,  a  note,  with  personal  securitj',  was 
given  for  the  purchase  money  in  the  first  instance,  and  subsequently  a 
mortgage. 

It  is  urged  b\'  counsel,  that  although  as  between  mortgages,  the  first 
recorded  mortgage  must  prevail,  yet  that  an  unrecorded  mortgage,  being 
in  equitj'  a  specific  lien,  must  prevail  as  against  a  prior  judgment  lien, 
which  is  general.  If  we  are  right  in  the  construction  of  the  Statute,  if 
a  mortgage  does  not  take  effect  until  recorded ;  in  other  words,  if  the 
recording  is  part  and  parcel  of  the  execution,  it  is  difficult  to  see  how 
this  position  can  be  sustained.  If,  as  we  suppose,  the  leading  motive 
of  the  Legislature,  in  the  enactment  of  the  law,  was  to  have  encum- 
brance upon  land  placed  upon  the  record  of  the  county,  to  adopt  the 
principle  insisted  upon,  would  be  to  defeat  that  intention.  The  case  of 
Ziuke  V.  Doud,  10  Ohio  Rep.  415,  is  cited  in  support  of  the  position 
assumed  bj'  defendant's  counsel.  In  that  case,  there  was  no  judgment 
lien.  The  judgment  had  been  rendered  in  a  count}^  different  from  the 
one  in  which  the  land  in  controversy  was  situated.  But  execution  had 
been  levied  upon  the  land  in  controversj-,  and  it  had  been  sold.  The 
purchaser  did  not  set  up  any  claim  against  the  mortgage.  The  great 
question  in  the  case  was  a  question  of  fraud,  and  the  court  found,  not 
that  there  was  constructive  fraud,  but  that  an  actual  and  aggravated 
fraud  had  been  attempted  upon  the  rights  of  the  complainants.  The 
question  was  made  by  defendants,  whether  the  deed  of  the  complainant 
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would  be  enforced,  not  being  a  legal  mortgage ;  and  the  court  held  that 
it  could,  and  cited,  as  authority,  the  case  of  the  Bank  of  Muskingum  v. 
Carpenter,  7  Ohio  Rep.  21.  The  case  in  7th  Ohio  was  undoubtedly 
correctly  decided,  but  the  mortgage  in  controversy,  in  that  case,  was 
executed  long  before  the  Act  of  1831. 

In  the  case  of  Lake  v.  Doud,  this  latter  Act  was  scarcely  taken  into 
consideration  by  the  court  The  great,  the  leading  question,  as  before 
stated,  being  the  question  of  fraud. 

The  case  of  Magee  v.  Bell,  Administrator  of  Beatty,  8  Ohio  Rep. 
396,  was  one  in  which  the  question  as  to  priority  of  lien  was  raised. 
The  plaintiff  was  a  judgment  creditor  of  Thos.  T.  Beatty ;  the  intestate 
was  a  creditor  whose  debt  was  secured  by  mortgage.  The  mortgage 
was  delivered  for  record,  before  the  first  day  of  the  term,  when  the 
judgment  was  entered,  but  was  not  copied  into  the  record  until  after- 
wards. When  the  case  was  first  under  consideration,  the  question  was, 
whether  the  mortgage  should  take  eflect  from  the  time  of  its  delivery 
for  record,  or  from  the  time  it  was  actually  copied  into  the  record.  If 
from  the  time  of  deliverj'  for  record,  the  mortgage  in  the  case  then 
before  the  court,  was  to  be  preferred  to  the  judgment.  If  from  the  time 
it  was  actually  copied  into  the  record,  then  the  lien  of  the  judgment  was 
the  preferable  lien.  Upon  this  question,  the  court  divided  in  opinion, 
and  this  division  of  opinion  induced  the  Legislature  to  pass  the  declara- 
tory Act  of  March,  1838.  In  that  case,  it  is  evident  that  the  court  con- 
sidered that  the  lien  of  a  judgment  must  be  preferred  to  any  lien  of  an 
unrecorded  mortgage. 

Upon  the  whole,  the  court  are  of  opinion  that  the  judgment  of  Kaglor 
is  the  preferable  lien  upon  the  one  hundred  acres  of  land,  and  that  the 
mortgage  of  the  complainant  must  be  preferred  to  that  of  Anna  Parker. 
As  we  suppose  the  case  was  reserved  for  the  purpose  of  settling  this 
point,  we  shall  not  now  enter  a  final  decree,  nor  order  a  sale  of  the 
mortgaged  premises  ;  but  the  case  will  be  referred  to  a  master,  to  ascer- 
tain the  amount  due  upon  the  respective  liens,  with  instructions  to 
report  at  the  next  term  of  the  court  in  Clermont  Count}'. 

In  making  this  inquiry,  the  master  will  examine  the  comfjlainant  on 
oath,  touching  the  consideration  of  the  debt  secured  bj-  his  mortgage. 
In  the  answer  of  Anna  Parker,  she  charges  that  much  of  the  considera- 
tion of  this  note  is  exorbitant  interest,  such  exorbitant  interest  being 
compounded;  and  she  calls  upon  complainant,  by  interrogatories,  to 
answer  this  charge.  ■  This  he  refuses  to  do,  and,  as  he  says,  under  the 
advice  of  counsel,  that  he  is  not  obliged  to  do  it.  We  differ  from  coun- 
sel on  this  point ;  the  interrogatories  must  be  answered,  or  what  will 
result  in  the  same  thing,  the  complainant  must  answer  on  oath  before 
the  master.! 

1  See  Bercaw  v.  CockeriU,  20  Ohio  St.  163  (1870). 
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C.     What  is  Notice. 

POMROY  V.   STEVENS. 

Supreme  Judicial  Court  of  Massachusetts.    1846. 

[Seporled  11  Met.  244.] 

Writ  of  entr}-  to  recover  fortj^-three  acres  of  land  in  Hancock.  At 
the  trial  before  Shaw,  C.  J.,  both  parties  claimed  title  to  the  demanded 
premises  under  Hiram  Chapman.  The  demandant  claimed  under  a 
levy  upon  the  premises,  made  on  the  8th  of  November,  1842,  upon  an 
execution  against  said  Chapman,  in  pursuance  of  an  attachment  alleged 
to  have  been  made  on  the  6th  of  December,  1841.  The  tenant  claimed 
under  a  deed  of  the  premises,  made  to  him  by  said  Chapman,  on 
the  4th  day  of  February,  1839,  acknowledged  on  the  same  day,  and 
recorded  on  the  10th  of  December,   1842. 

Several  objections  (which  need  not  be  here  stated)  were  made  to  the 
legality  and  sufficienc}-  of  the  demandant's  said  levy,  which  were  over- 
ruled by  the  judge. 

An  objection  was  then  made  to  the  demandant's  attachment  of  the 
demanded  premises,  on  the  ground  of  a  discrepancy  between  the 
ofBcer's  return  thereof  on  the  original  writ  and  his  return  on  the  copy 
deposited  in  the  clerk's  ofHce  and  entered  in  the  clerk's  book,  pursuant 
to  Rev.  Sts.  c.  90,  §§  28-30.  The  attachment  on  the  writ  purported  to 
be  made  on  the  7th  of  December,  1841,  whereas,  on  said  copy,  it  was 
stated  to  be  on  the  Cth  of  said  December.  The  judge  ruled,  Jirst,  that 
this  slight  misdescription  of  the  attachment  did  not  raise  a  doubt  of  ita 
identity,  nor  affect  any  one's  right* ;  and  secondly,  that,  as  the  tenant 
did  not  claim  under  any  subsequent  conveyance  or  attachment,  by 
the  terms  of  the  Statute  he  could  not  take  advantage  of  such  mis- 
description. 

The  defence  was,  that  the  demandant,  when  he  made  his  levj',  and 
when  he  made  his  attachment,  had  actual  notice  of  the  tenant's  prior 
unrecorded  deed.  In  support  of  this  defence,  the  tenant  offered  evi- 
dence to  show  that  he  was  in  the  open  occupation  and  possession  of  the 
demanded  premises  ;  that  he  pastured  part  thereof,  and  cultivated  othei: 
parts  thereof ;  and  that  this  was  so  open  and  visible  as  to  warrant  a  belief 
that  the  demandant  knew  it.  This  evidence  was  objected  to  as  incom- 
petent, having  no  tendency  to  prove  knowledge  of  a  pre-existing  title  by 
deed,  rather  than  a  tenancy*  for  years  or  at  will.  Whereupon  the  judge 
ruled,  that  such  acts  of  occupation  and  improvement  were  not  compe- 
tent evidence,  unless  connected  with  some  admission  or  declaration  of 
the  demandant,  showing  that  he  attributed  such  acts  to  the  existence 
of  a  previous  conveyance. 

The  tenant  then  proposed  to  prove  some  improvements  of  a  more 
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lixpensive  and  permanent  character,  such  as  an  owner  onlj'  would  be 
likely  to  make  ;  and  for  this  purpose  he  offered  to  prove  that  he  joined 
■with  a  neighbor  who  had  purchased  another  part  of  said  Hiram  Chap- 
man's land,  and  put  his  deed  on  record,  in  building  a  partition  rail 
fence,  of  considerable  extent.  But  the  judge  ruled,  that  such  fencing 
fell  under  the  rule  before  stated,  in  regard  to  possession,  occupation, 
and  improvement,  and  had  no  tendencj'  to  prove  a  pre-existing  deed. 

The  tenant's  counsel  declined  going  to  the  jury  upon  the  question  of 
fact,  and  consented  to  a  verdict  for  the  demandant,  subject  to  the 
opinion  of  the  whole  court  upon  the  rulings  at  the  trial. 

Jilshop,  for  the  tenant. 

JiockioeU,  for  the  demandant. 

Wilde,  J.  The  parties  in  this  case  both  claim  their  titles  under 
Hiram  Chapman ;  and  the  general  question  is,  which  party  has  the 
better  title. 

The  tenant  claims  under  a  deed  dated  February  4th,  1839,  acknow- 
ledged the  same  day,  but  not  recorded  until  the  10th  of  December, 
1842.  The  demandant  claims  under  a  levj-  of  an  execution,  alleged  to 
have  been  made  on  the  8th  of  November,  1842,  in  pursuance  of  an 
attachment  alleged  to  have  been  made  on  the  6th  of  December,  1841. 

Several  objections  were  taken,  at  the  trial,  to  the  legality  of  the 
demandant's  levy  ;  but  they  were  all  overruled,  and  no  exceptions  were 
taken  to  the  ruling  of  the  court  in  this  respect.  An  objection  was  also 
made  to  the  validit3'  of  the  attachment,  on  the  ground  that  in  the  cop3' 
left  at  the  clerk's  office  there  was  a  misdescription  as  to  the  daj'  when 
the  attachment  was  made ;  the  attachment  purporting  to  have  been 
iuade  on  the  7th  of  December,  and  in  the  clerk's  book  it  was  stated  to 
be  on  the  6th  of  December.  But  this  objection  is  immaterial,  as 
the  tenant  was  a  previous  purchaser,  and  could  not  have  been 
prejudiced  by  this  slight  mistake.  The  Rev.  Sts.  c.  90,  §  28,  pro- 
vide that  "no  attachment  of  real  estate,  on  mesne  process,  shall  be 
valid  against  anj-  subsequent  attaching  creditor,  or  against  any  person 
who  shall  afterwards  purchase  the  same,"  &c.  "  unless  the  original 
writ  or  a  copy  thereof,  and  so  much  of  the  officer's  return  thereon  as 
relates  to  the  attachment  of  such  estate,  shall  be  deposited  in  the  office 
of  the  clerk  of  the  court,"  &c.  This  provision  is  made  for  the  benefit 
of  subsequent  purchasers  and  attaching  creditors,  and  bj-them  only  can 
advantage  be  taken  of  an^-  non-compliance  therewith. 

The  remaining  objection  to  the  demandant's  title  is  that  on  which 
the  tenant  principally  relies.  He  contends,  that  at  the  time  of  the  de- 
mandant's attachment  and  the  levj'  of  his  execution,  the  demandant 
had  actual  notice  of  the  tenant's  prior  title  ;  and  he  offered  evidence  to 
prove  that,  before  the  attachment,  he  was  in  the  open  and  visible  posses- 
sion of  the  demanded  premises,  cultivating  the  same,  and  making  im- 
provements of  a  permanent  character  thereon ;  and  he  contended  that 
this  was  competent  and  sufficient  evidence  to  warrant  the  jury  in  finding 
that  the  demandant  had  actual  notice  of  the  tenant's  title.     But  the 
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presiding  judge  was  of  a  different  opinion,  and  ruled  accordingly. 
Wliether  the  demandant  had  notice  of  the  tenant's  title  or  not,  was  a 
question  of  fact  for  the  jurj-  to  decide.  But  tlie  competency  and  suffi- 
ciency of  the  evidence  to  prove  the  fact  were  within  the  province  of  the 
court  to  determine  ;  and  we  are  all  of  opinion  that  the  ruling  of  the  pre- 
siding judge  on  this  point  was  well  founded. 

Before  the  Rev.  Sts.  c.  59,  §  28,  the  open  and  notorious  possession 
and  improvement  of  real  estate,  by  a  party  entering  under  a  deed  not 
registered,  was,  in  general,  sufficient  evidence  from  which  notice  of  such 
deed  might  be  inferred  or  implied,  so  as  to  avoid  a  subsequent  deed  or 
attachment.  But  to  have  that  effect,  the  evidence  must  have  been  such 
as  to  render  the  inference  not  merelj'  probable,  but  necessary  and  un- 
questionable. M'Mechan  v.  Griffing,  3  Pick.  149.  But  since  the 
Rev.  Sts.  c.  59,  §  28,  no  implied  or  constructive  notice  of  an  unregis' 
tered  deed  can  avoid  a  subsequent  deed  or  attachment.  The  Statute 
expressly  provides  that  no  conveyance  of  real  estate  shall  be  valid  and 
effectual,  against  any  person  other  than  the  grantor  and  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof,  unless  it  is  made  hy 
a  deed  recorded  as  the  Statute  directs.  Since  this  provision,  no  im- 
plied or  constructive  notice  of  an  unregistered  deed  will  give  it  validity 
against  a  subsequent  purchaser  or  attaching  creditor.  It  is  not  suffi- 
cient to  prove  facts  that  would  reasonably  put  him  on  inquiry.  He  is 
not  bound  to  inquire ;  but  the  party  relying  on  an  unregistered  deed, 
against  a  subsequent  purchaser  or  attaching  creditor,  must  prove  that 
tlie  latter  had  actual  notice  or  knowledge  of  such  deed.  The  evi- 
dence offered  was  clearly  insufficient  to  prove  any  such  notice  or  knowl- 
edge. A  tenant  for  years,  or  at  will,  maj-  have  possession  of  real 
estate,  and  may  build  fences,  and  make  other  improvements  thereon ; 
or  a  party  may  have  possession,  and  make  improvements,  without  any 
title  by  deed  or  by  lease. 

The  evidence  of  such  possession  and  improvements  is  wholly  insuffi- 
cient to  prove  that  the  party  in  possession  holds  under  a  conveyance  to 
him  in  fee  simple.  The  evidence  offered,  therefore,  would  not  have 
warranted  the  inference  that  the  demandant  had  any  notice  or  knowl- 
edge of  the  tenant's  title-deed.  ^ 

Judgment  on  the  verdict. 

1  Cf.  Toupin  V.  Peabody,  162  Mass.  473  (1895). 
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KIRBY  V.   TALLMADGE. 

Supreme  Court  op  the  United  States.     1896. 

[Reported  160  U.  S.  379.] 

This  was  a  bill  in  equity  filed  by  Maria  E.  Tallmadge  against  the 
appellants,  to  set  aside  and  remove,  as  a  cloud  upon  her  title,  a  deed 
made  by  the  appellants  Richard  H.  Miller,  Elizabeth  Houchens,  and 
Ella  A.  Goudy,  claiming  to  be  heirs  at  law  of  one  John  L.  Miller,  de- 
ceased, dated  August  30,  1888,  and  purporting  to  convey  to  the  appel- 
lant Kirby  the  property  therein  described.  The  bill  further  prayed  for 
the  cancellation  of  a  trust  deed  executed  by  the  appellant  Kirby  and  his 
wife  to  the  defendants  Willoughby  and  Williamson,  and  for  an  injunc- 
tion against  all  the  defendants  except  Kirby,  restraining  them  from 
negotiating  certain  notes  given  by  Kirby  for  the  purchase  of  said  lots, 
etc. 

The  facts  disclosed  by  the  testimony  show  that,  in  1882,  Mrs.  Tall- 
madge, the  appellee,  purchased  of  one  Bates,  for  a  home,  lots  Nos.  77 
and  78,  in  square  239,  in  the  eitj'  of  Washington,  with  the  improve- 
ments thereon,  for  the  sum  of  ten  thousand  dollars,  five  thousand  of 
which  were  paid  in  cash,  the  residue  to  be  paid  in  five  instalments  of 
one  thousand  dollars  each.  Instead  of  taking  the  title  to  the  property 
in  herself,  she  furnished  the  money  to  John  L.  Miller,  a  friend  of  the 
familj',  who  paid  the  $5,000  cash,  with  the  money  thus  furnished,  and 
at  her  request  took  the  title  in  his  own  name,  and  executed  notes  for 
the  deferred  paj-ments,  which  he  secured  bj-  a  deed  of  trust  upon  the 
property.  Subsequentlj',  and  in  June,  1883,  Miller  also  purchased 
with  the  funds  of  Mrs.  Tallmadge  the  adjoining  lot  No.  76,  taking  title 
in  his  own  name,  and  executing  a  deed  of  trust  for  the  deferred  paj-- 
ments,  amounting  to  $1,266. 

Mrs.  Tallmadge  took  immediate  possession  of  the  premises,  and  had 
occupied  them  as  her  own  from  that  daj-  to  the  time  the  bill  was  filed, 
paying  taxes,  improvements,  and  interest  on  incumbrances,  reducing 
the  principal  $2,266,  and  holding  open  and  notorious  possession  under 
her  claim  of  title. 

Mr.  Miller,  who  claimed  no  title  or  right  to  the  premises  in  himself, 
on  December  27,  1883,  bj'  a  deed  signed  by  himself  and  wife,  conveyed 
the  legal  title  to  Mrs.  Tallmadge,  but  this  deed,  through  inadvertence 
or  otherwise,  was  not  recorded  until  October  4,  1888.  Mr.  MiHer  died 
in  February,  1888,  and  by  his  will,  which  was  dated  December  1,  1880, 
devised  his  estate  to  his  widow. 

On  June  16,  1888,  defendants  Miller, .Houchens,  and  Gondj-,  collat- 
eral heirs  of  John  L.  Miller,  who  had  made  a  contract  with  the  defend- 
ants Willoughby  and  Williamson  to  give  them  one  quarter  of  whatever 
they  could  get  for  them  out  of  the  estate  of  Miller,  fifed  a  bill  in  the 
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Supreme  Court  of  the  District  against  the  widow  and  executor  of  Mil- 
ler, the  holders  of  the  notes  given  bj'  him,  and  the  trustees  in  ^ne  of 
the  deeds  of  trust,  praying  for  a  partition  or  sale  of  the  property,  the 
admeasurement  of  the  widow's  dower,  and  for  a  charge  upon  the  per- 
sonal estate  of  Miller  for  the  unpaid  purchase  money  of  the  property. 

To  this  bill  the  widow  of  John  L.  Miller  made  answer  that  her  hus- 
band never  had  any  interest  in  the  property  in  question  ;  that  the  title 
was  taken  in  his  name  for  Mrs.  Tallmadge ;  and  that  long  before  his 
death  he  had  by  deed  duly  conveyed  it  to  her,  and  that  neither  she  nor 
his  estate  had  or  had  ever  had  any  interest  in  the  property.  In  August, 
1888,  the  pendency  of  this  suit  coming  to  the  knowledge  of  Mrs.  Tall- 
madge, she  sent  the  original  deed  from  Miller  to  her,  then  unrecorded, 
by  Mr.  Tallmadge  to  Willoughby  and  Williamson,  solicitors  for  Miller's 
heirs,  who  examined  and  made  minutes  from  it. 

On  August  30,  1888,  Houchens,  Goudy,  and  Miller,  who  had  filed 
the  bill  for  partition,  executed  a  deed  conveying  the  property  to  the 
appellant  Kirby,  subject  to  the  dower  rights  of  Mrs.  Miller,  for  a  con- 
sideration of  $12,000,  $3,000  of  which  were  said  to  have  been  paid  in 
cash  and  $9,000  bj-  notes'  secured  by  a  mortgage  or  trust  deed  upon  the 
propert3-,  to  Willoughby  and  Williamson  as  trustees.  Kirby  thereupon 
claimed  the  property'  as  an  innocent  purchaser  without  notice  of  the 
prior  deed.  He  at  once  gave  notice  to  Mr.  Tallmadge  that  he  would 
demand  rent  for  the  property  at  the  rate  of  $1,000  per  annum. 

On  receipt  of  this  notice  Mrs.  Tallmadge  filed  this  bill  to  cancel  and 
set  aside  the  deed  and  deed  of  trust.  Answers  were  filed  by  the  defend- 
ants and  testimony  taken  by  the  plaintiff,  tending  to  show  the  facts 
alleged  in  her  bill.  Neither  of  the  appellants  took  proof,  nor  did  they 
or  either  of  them  offer  themselves  as  witnesses,  but  stood  upon  their 
answers. 

Upon  final  hearing,  the  court  below,  in  special  term,  rendered  a  de- 
cree in  accordance  with  the  prayer  of  the  bill,  setting  aside  the  deed 
and  deed  of  trust  as  fraudulent  and  void,  from  which  decree  defendants 
appealed  to  the  General  Term,  which  affirmed  the  decree  of  the  court 
below,  and  further  directed  that  Miller,  on  the  demand  of  Kirby,  return 
to  him  the  $3,000  which  Kirby  claimed  to  have  paid,  and  which  Miller 
admitted  to  have  received. 

From  this  decree  defendants  appealed  to  this  court. 

Mr.  John  T.  Morgan,  for  all  the  appellants. 

Mr.  W.  Willoughby,  for  himself  and  Elizabeth  M.  Houchens,  appel- 
lants. Mr.  L.  Cabell  Williamson,  was  on  his  brief  as  counsel  for  him- 
self, Ellen  A.  Goudy,  and  Richard  H.  Miller. 

Mr.  John  C.  Fay,  for  appellee. 

Mk.  Justice  Beown,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  controversy  in  this  case  arises  from  the  fact  that  the  deed  from 
John  L.  Miller  to  Mrs.  Tallmadge,  which  was  given  December  27,  1883, 
was  not  put  upon  record  until  October  4,  1888.    In  the  meantime,  and 
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ia  February,  1888,  Miller,  in  whose  name  the  property  had  been  taken 
for  the  benefit  of  Mrs.  Tallmadge,  died ;  and  on  August  30,  1888, 
Houehens,  Goudy,  and  Biehard  Henry  Miller,  collateral  heirs  of  John 
L.  Miller,  executed  a  deed  of  the  property,  subject  to  the  dower  rights 
of  Miller's  widow,  to  defendant  Kirby  for  an  expressed  consideration 
of  $12,000,  of  which  $3,000  are  said  to  have  been  paid  down  in  cash, 
and  $9,000  in  notes,  payable  to  Willoughbj'  and  Williamson.  Kirby 
now  claims  to  be  an  innocent  purchaser  of  the  property,  without  notice 
of  the  prior  deed  from  John  L.  Miller  to  Mrs.  Tallmadge. 

There  are  several  circumstances  in  this  case  which  tend  to  arouse  a 
suspicion  that  Kirbj-'s  purchase  of  the  property  was  not  made  in  good 
faith.  Within  three  months  after  tlie  probate  of  the  will  of  John  L. 
Miller,  his  collateral  heirs,  Houehens,  Goudy,  and  Richard  H.  Miller, 
who  had  made  a  contract  with  Willoughby  and  Williamson  to  give  them 
one  quarter  of  whatever  thej-  could  get  for  them  out  of  the  estate  of 
Miller,  filed  a  bill  for  the  partition  of  real  estate,  and  to  set  off  the 
widow's  dower.  His  widow,  Lola,  answered,  admitted  that  her  husband 
did  not  purchase  the  lands  described  in  the  bill,  and  alleged  that  he  had 
conveyed  them  away  in  his  lifetime. 

Mrs.  Tallmadge,  hearing  of  this  suit,  instead  of  appearing  formally 
therein,  submitted  her  deed  from  Miller  to  the  solicitors  for  the  com- 
plainants in  the  partition  suit,  who  did  not  amend  their  bill  or  make 
her  a  partj-,  but  apparently'  allowed  the  suit  to  drop ;  inasmuch  as  the 
complainants,  being  heirs  of  John  L.  Miller,  took  only  his  actual  inter- 
est in  the  land,  of  which,  owing  to  his  deed  to  Mrs.  Tallmadge  in  his 
lifetime,  nothing  remained  at  his  death.  Shortly  thereafter,  the  com- 
plainants in  that  suit,  who  must  have  been  well  aware  that  the}'  had  no 
title  to  the  property,  executed  a  deed  to  Kirbj'  of  all  their  interest  in 
the  land  for  a  consideration  of  $12,000,  subject  to  the  dower  right  of 
Mrs.  Miller,  the  debts  of  John  L.  Miller,  and  so  much  of  the  notes  of 
$5,000  as  were  unpaid,  after  applying  his  personal  estate.  Kirbj'  al- 
leges in  his  answer  that  he  examined  the  premises  twice  and  approached 
the  house,  but  never  seems  to  have  entered  it,  and  apparently  took  up 
with  the  first  proposition  made  to  him  to  buy  it,  without  any  of  the  bar- 
gaining that  usually  precedes  the  consummation  of  a  sale  of  propertj-  of 
that  value.  While  he  avers  in  his  answer,  and  Miller  admits,  the  paj-- 
ment  of  $3,000  in  cash,  defendants  introduced  no  testimony  whatever 
in  support  of  their  case,  but  relied  solely  upon  their  answers.  As  they 
had  it  in  their  power  to  explain  the  suspicious  circumstances  connected 
with  the  transaction,  we  regard  their  failure  to  do  so  as  a  proper  subject 
of  comment.  "  All  evidence,"  said  Lord  Mansfield  in  Blotch  v.  Archer, 
(Cowper,  63,  65,)  "is  to  be  weighed  according  to  the  proof  which  it  was 
in  the  power  of  one  side  to  have  produced  and  in  the  power  of  the  other 
side  to  have  contradicted."  It  would  certainlj'  have  been  much  more 
satisfactory  if  the  defendants,  who  must  have  been  acquainted  with  all 
the  facts  and  circumstances  attending  this  somewhat  singular  transac- 
tion, had  gone  upon  the  stand  and  given  their  version  of  the  facts. 
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McDonough  v.  O'Niel,  113  Mass.  92;  Commonwealth  v.  Webster, 
5  Cush.  395,  316.  It  is  said  by  Mr.  Staikie,  ia  his  work  on  Evidence, 
vol.  1,  p.  54 :  "  The  conduct  of  the  party  in  omitting  to  produce  that 
evidence  in  elucidation  of  the  subject-matter  in  dispute,  which  is  within 
his  power,  and  which  rests  peculiarly'  within  his  own  knowledge,  fre- 
quently afltords  occasion  for  presumptions  against  him,  since  it  raises 
strong  suspicion  that  such  evidence,  if  adduced,  would  operate  to  his 
prejudice." 

But  the  decisive  answer  to  the  case  of  bona  fide  purchase  made  bj'  the 
defendant  Kirby  is,  that  Mrs.  Tallmadge  had,  ever  since  the  original 
purchase  of  the  land  by  Miller  in  1882,  been  in  the  open,  notorious,  and 
continued  possession  of  the  proyert}',  occupying  it  as  a  home.  The  law 
is  perfectly  well  settled,  both  in  England  and  in  this  countr}^,  except 
perhaps  in  some  of  the  New  England  States,  that  such  possession, 
under  apparent  claim  of  ownership,  is  notice  to  purchasers  of  whatever 
interest  the  person  actually  in  possession  has  in  the  fee,  whether  such 
interest  be  legal  or  equitable  in  its  nature,  and  of  all  facts  which  the  pro- 
posed purchaser  might  have  learned  by  due  iuquirj'.  2  Pomeroy's  Eq. 
Juris.  §  614  ;  Wade  on  Notice,  §  273.  The  same  principle  was  adopted 
by  this  court  in  Landes  v.  Brandt,  10  How.  348,  375,  in  which  it  was 
held  that  "open  and  notorious  occupation  and  adverse  holding  by  the 
first  purchaser,  when  the  second  deed  is  taken,  is  in  itself  sufficient  to 
warrant  a  jury  or  court  in  finding  that  the  purchaser  had  evidence  be- 
fore him  of  a  character  to  put  him  on  inquiry'  as  to  what  title  the  pos- 
session was  held  under ;  and  that  he,  the  subsequent  purchaser,  was 
bound  b}-  that  title  aside  from  all  other  evidence  of  such  possession  and 
holding."  The  principle  has  been  steadily  adhered  to  in  subsequent 
decisions.  Lea  v.  Polk  County  Copper  Co.,  21  How.  493,  498  ;  Hughes 
v.  United  States,  4  Wall.  232,  236  ;  Noyes  v.  Hall,  97  U.  S.  34 ;  McLean 
V.  Clapp,  141  U.  S.  429,  436  ;  Simmons  Creek  Coal  Co.  v.  Doran,  142 
IT.  S.  417. 

Defendants'  reply  to  this  proposition  is  that  the  occupancy  in  this 
case,  being  that  of  a  husband  and  wife,  is  by  law  referable  to  the  hus- 
band alone  as  the  head  of  the  family  ;  that  the  purchaser  was  not  bound 
hy  any  notice,  except  such  as  arose  from  the  possession  of  the  husband, 
and  that,  as  he  had  no  title  to  the  propert}',  Kirby  was  not  bound  to  as^ 
certain  whether  otlier  members  of  the  family  had  title  or  not.  There 
are  undoubtedly  cases  holding  that  occupation  hj  some  other  person 
than  the  one  holding  the  unrecorded  deed,  is  no  notice  of  title  in  such 
third  person,  and  that  the  apparent  possession  of  premises  by  the  head 
of  a  famil}'  is  no  notice  of  a  title  in  a  mere  boarder,  lodger,  or  subor- 
dinate member  of  such  family,  or  of  a  secret  agreement  between  the 
head  of  a  family  and  another  person.  As  was  said  b}'  this  court  in 
Townsend  v.  Little,  109  U.  S.  504,  511 :  "  Where  possession  is  relied 
upon  as  giving  constructive  notice  it  must  he  open  and  unambiguous, 
and  not  liable  to  be  misunderstood  or  misconstrued.  It  must  be  suffi- 
ciently distinct  and  unequivocal,  so  as  to  put  the  purchaser  on  his  guard." 
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In  this  case  one  James  Townsend  bought  and  took  possession  of  a  public 
house  in  Salt  Lake  City,  and  lived  in  it  with  his  lawful  wife  and  a  plural 
or  polygamous  wife,  the  latter,  who  was  the  appellant,  taking  an  active 
part  in  conducting  the  business  of  the  hotel.  He  subsequently  ceased 
to  maintain  relations  with  the  appellant  as  his  polygamous  wife,  but, 
being  desirous  of  having  the  benefit  of  her  services,  both  concealed  this 
fact.  He  made  a  secret  agreement  with  her  that  if  she  would  thus  re- 
main, she  should  have  a  half  interest  in  the  property-.  He  afterwards 
acquired  his  legal  title  to  the  property  without  a  disclosure  of  the  secret 
agreement.  His  interest  therein  having  subsequently  passed  into  the 
hands  of  innocent  third  parties  for  value  without  notice  of  appellant's 
claim  under  the  secret  agreement,  it  was  held  that  the  joint  occupation 
of  the  premises  by  herself  and  Townsend,  under  the  circumstances,  was 
not  a  constructive  notice  of  her  claim,  and  that  she  had  no  rights  in  the 
premises  as  against  a  bona  fide  purchaser  without  notice.  There  were 
evidently  two  substantial  reasons  wh}-  appellant's  possession  was  not 
notice  of  her  rights.  First,  James  Townsend  took  the  legal  title  to 
himself  in  1873  and  held  it  until  1878,  when  the  purchase  was  made ; 
and,  second,  his  agreement  with  the  appellant  was  not  one  with  his 
lawful  but  his  pol^'gamous  wife,  and  was  also  a  secret  one.  Tlie  case 
is  obviously  not  one  of  a  joint  occupation  bj-  a  husband  and  his  lawful 
wife,  neither  of  them  having  any  title  thereto. 

In  the  case  of  Thomas  v.  Kennedy,  24  Iowa,  397,  it  was  held  that, 
where  real  estate  is  ostensiblj-  as  much  in  the  possession  of  the  husband 
as  the  wife,  there  is  no  such  actual  possession  bj-  the  wife  as  will  im- 
part notice  of  an  equitable  interest  possessed  by  her  in  the  land,  to  a 
purchaser  at  execution  sale  under  a  judgment  against  her  husband,  in 
whom  the  legal  title  apparently  was  at  the  time  of  the  rendition  of  the 
judgment.  This  case  is  also  a  mere  application  of  the  rule  that,  if  there 
be  anj'  title  to  the  land  in  one  who  is  in  possession  of  it,  the  possession 
will  be  referred  to  that  title,  or,  as  said  in  2  Pomero^-'s  Eq.  Juris.  §  616  : 
"  Where  a  title  under  which  the  occupant  holds  has  been  put  on  record, 
and  his  possession  is  consistent  with  what  thus  appears  of  record,  it 
shall  not  be  a  constructive  notice  of  an3'  additional  or  different  title  or 
interest  to  a  purchaser  who  has  relied  upon  the  record,  but  has  had  no 
actual  notice  beyond  what  is  thereby  disclosed."  That  the  court  did 
not  intend  to  hold  that  a  joint  occupation  by  a  husband  and  wife  is  in 
no  case  notice  of  more  than  the  occupation  of  the  husband,  is  evident 
from  the  subsequent  case  of  the  Iowa  Loan  &  Trust  Co.  v.  King, 
58  Iowa,  598,  in  which  the  court  said :  "  It  cannot,  we  think,  be  doubted 
that  possession  of  real  property  by  a  husband  and  wife  together,  will 
impart  notice  of  the  wife's  equities  as  against  all  persons  other  than 
those  el'aiming  under  the  husband,  their  possession  being  regarded  as 
joint  by  reason  of  the  family  relation."  In  this  case  the  occupation 
was  hj-  a  husband  and  wife,  and  it  was  held  that  such  possession  was 
notice  of  a  title  in  the  wife  to  a  life  estate  in  the  property'  as  against  the 
bolder  of  a  mortgage  given  by  a  son,  who  was  a  member  of  the  family 
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as  a  boarder,  lodging  a  part  of  the  time  in  liis  mother's  house,  and  a 
part  of  the  time  elsewhere  —  the  legal  title  being  in  the  son. 

In  the  case  of  Lindley  v.  Mart'uidale,  78  Iowa,  379,  the  title  to  the 
lands  was  in  a  son  of  the  plaintiff,  who  resided  on  a  portion  of  them, 
while  plaintiff  and  her  husband  resided  on  another  portion.  The  lands 
had  for  a  long  time  been  cared  for  either  by  the  husband  or  the  son,  and 
it  was  held  that  one  who,  upon  being  told  that  the  title  was  in  the  son, 
took  a  mortgage  from  him  to  secure  a  loan,  which  was  used  for  the 
most  part  to  pay  off  prior  incumbrances  placed  on  the  land  by  the  son, 
was  not  charged  with  the  alleged  equities  of  plaintiff  by  reason  of  her 
claimed  possession  of  the  land,  the  court  holding  that  her  possession 
was  not  such  as  the  law  requires  to  impart  notice.  The  case  is  not 
entirely  reconcilable  with  the  last. 

In  Harris  v.  Mclntyre,  118  Illinois,  275,  a  widow  furnished  her  bach- 
elor brother  money  with  wliich  to  buy  a  farm  for  their  joint  use,  the  title 
to  be  taken  to  each  in  proportion  to  the  sums  advanced  b^'  them,  respec 
tivelj'.  He,  however,  took  a  conve3-ance  of  the  entire  estate  to  himself, 
and  they  both  moved  upon  the  place,  he  managing  the  land,  and  she 
attending  to  the  household  duties.  The  deed  was  recorded,  and  he 
borrowed  money,  mortgaged  the  land  to  secure  the  loan,  and  appeared 
to  the  world  as  the  owner  for  a  period  of  over  ten  years,  during  which 
time  the  sister  took  no  steps  to  have  her  equitable  rights  enforced  or 
asserted.  It  was  held  that  her  possession,  under  such  circumstances, 
was  not  such  as  would  charge  a  subsequent  purchaser  from  her  brother 
with  notice  of  her  equitable  rights.  Here,  too,  the  record  title  was 
strictly  consistent  with  the  possession. 

In  Rankin  v.  Coar,  46  N.  J.  Eq.  566,  572,  a  widow,  who  occupied  part 
of  a  house  in  which  she  was  entitled  to  dower,  while  her  son,  the  sole  heir 
at  law,  occupied  tlie  rest  of  the  house,  released  her  dower  therein  to  her 
son  by  deed  dul}'  recorded.  It  was  held  that  her  continued  occupation 
thereafter  would  not  give  notice  to  one  who  took  a  mortgage  from  the 
son,  of  a  title  in  her  to  a  part  of  the  house  occupied  by  her,  acquired 
by  an  unrecorded  deed  to  her  from  her  son  contemporaneous  with  her 
release  of  dower.  "Possession,"  said  the  court,  "to  give  notice  or  to 
make  inquiry  a  dutj-,  must  be  open,  notorious,  and  unequivocal.  There 
must  lie  such  an  occupation  of  the  premises  as  a  man  of  ordinarj-  pru- 
dence, treating  for  the  acquisition  of  some  interest  therein,  would  ob- 
serve, and,  observing  would  perceive  to  be  inconsistent  with  the  right 
of  him  with  wiiom  he  was  treating,  iand  so  be  led  to  inquiry." 

So  in  Atwood  v.  Bearss,  47  Mich.  72,  tlie  title  to  property  upon  the 
record  appeared  to  be  in  tlie  wife.  Her  husband's  previous  occupation 
had  been  under  her  ownership,  and  in  right  of  the  marital  relation,  and 
nothing  had  transpired  to  suggest  that  she  had  made  the  property  over 
to  him.  She  had,  however,  given  him  a  deed,  which  was  not  put  upon 
record.  It  was  held  that  his  continuance  in  possession  was  no  notice 
of  this  deed,  since  it  was  obviously  consistent  with  the  previous  title  in 
herself. 
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Indeed,  there  can  be  no  doubt  whatever  of  the  proposition  that,  where 
the  land  is  occupied  by  two  persons,  as  for  instance,  by  husband  and 
wifCf  and  there  is  a  recorded  title  in  one  of  them,  such  joint  occupation 
is  not  notice  of  an  unrecorded  title  in  the  other.  In  such  case,  the  pur- 
chaser finding  title  in  one,  would  be  thrown  off  his  guard  with  respect 
to  the  title  of  the  other.  The  rule  is  universal  tliat  if  the  possession  be 
consistent  with  the  record  title,  it  is  no  notice  of  an  unrecorded  title. 
But,  where  the  land  is  used  for  the  purpose  of  a  home,  and  is  jointly 
occupied  by  husband  and  wife,  neither  of  whom  has  title  by  record,  we 
think  that  in  view  of  the  frequency-  with  which  homestead  property  is 
taken  in  the  name  of  the  wife,  the  proposed  purchaser  is  bound  to  make 
some  inquiry  as  to  their  title. 

The  case  oi  Phelan  v.  Brady,  119  N.  Y.  587,  is  an  instance  of  this. 
In  this  case  a  suit  was  brought  to  foreclose  a  mortgage  upon  certain 
premises,  given  by  one  Murphy,  who  held  an  apparently  perfect  record 
title  to  the  propert3'.  It  appeared,  however,  that  before  the  execution 
of  the  mortgage,  Murph^'  had  conveyed  the  premises  to  one  Margaret 
Rrad^*,  who  was  in  possession,  and  with  her  husband  occupied  two 
rooms  in  the  building  on  the  premises.  She  also  kept  a  liquor  store  in 
a  part  thereof.  The  other  rooms  she  leased  to  various  tenants,  claim- 
ing to  be  the  owner  and  collecting  the  rents.  Her  deed  was  not  re- 
corded until  after  the  giving  of  the  mortgage.  It  was  held  that  her 
actual  possession  under  her  deed,  although  unrecorded  and  its  existence 
unknown  to  plaintiff,  was  sufflcient  notice  to  him  of  her  rights  to  defeat 
any  claim  under  the  mortgage.  This  case  goes  much  farther  than  is 
necessary  to  jiistifj-  the  court  in  holding  that  Mrs.  Talhnadge's  posses^ 
sion  was  notice  in  the  case  under  consideration,  as  the  actual  occupa- 
tion of  the  wife  was  only  of  two  rooms  in  a  tenement  house  containing 
forty-three  apartments. 

If  there  be  anj-  force  at  all  in  the  general  rule  that  the  possession  of 
another  than  the  grantor,  puts  the  purchaser  upon  inquir}'  as  to  the 
nature  of  such  possession,  it  applies  with  peculiar  cogency'  to  a  case 
like  the  present,  where  the  slightest  inquiry,  either  of  the  husband  or 
wife,  would  haVe  revealed  the  actual  facts.  Instead  of  making  such 
inquir}',  Kirb}'  turns  his  back  upon  ever}'  source  of  information,  does 
not  even  enter  the  house,  makes  no  examination  as  to  whether  the 
property  was  in  litigation,  and  buys  it  of  collateral  heirs  of  Miller,  sub- 
ject to  his  widow's  dower  if  he  had  had  the  title,  to  an  unpaid  mortgage, 
and  to  the  chances  of  the  property  being  I'equired  for  the  payment  of 
Miller's  debts.  It  is  clear  that  a  purchase  made  under  such  circum- 
stances does  not  clothe  the  vendee  with  the  rights  of  a  bona  fide  pur- 
chaser without  notice. 

We  see  no  reason  for  impeaching  the  original  purchase  of  the  land  by 
Mrs.  Tallmadge.  Her  account  of  the  transaction  is  supported  by  the 
testimony  of  all  the  witnesses,  as  well  as  by  the  receipts  and  other 
documentary  evidence.  Her  failure  to  cause  the  deed  to  be  recorded 
is  not  an  unusual  piece  of  carelessness,  nor  is  it  an  infrequent  cause  of 
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litigation.  Under  the  circumstances  of  the  case,  it  raises  no  presump- 
tion of  fraud.  Wliat  motive  she  may  liave  liad  for  taking  the  title  to 
the  propertj-  in  the  name  of  Mr.  Miller  is  entirely  immaterial  to  the 
present  controversy,  although  it  appears  from  her  testimony  that  she 
was  possessed  of  money  in  her  own  right,  and  took  this  method  of 
investing  it. 

The  decree  of  the  court  below  is,  therefore, 

Jffi/-med.^ 


WILLIAMSON  V.   BROWN. 
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[Meported  15  N.  Y.  354.] 

The  defendant,  Brown,  was  the  owner  of  fifty  acres  of  land  in  Han- 
nibal, Oswego  County,  which,  on  the  4th  of  April,  1851,  he  sold  and 
convej-ed  to  one  Jackson  Earl,  taking  back  from  Earl  a  mortgage  for 
$800  of  the  purchase  money,  but  omitting  at  that  time  to  put  his  mort- 
gage upon  record. 

On  the  29th  of  October,  1851,  Earl  conveyed  the  land  to  the  plaintiff 
by  deed,  which  was  dulj'  recorded  on  the  same  daj' ;  and  on  the  28th 
of  January,  1852,  the  mortgage  from  Earl  to  the  defendant  was  put 
upon  record.  In  May  following  the  defendant  commenced  proceedings 
for  the  foreclosure  of  the  mortgage  by  advertisement.  This  suit  was 
commenced  to  restrain  the  defendant  from  proceeding  with  this  fore- 
closure, on  the  ground  that  the  plaintiff  was  protected  by  the  Recording 
Act  against  the  defendant's  prior  but  unrecorded  mortgage. 

The  cause  was  tried  before  a  referee,  who  reported  tliat  he  found  as 
matter  of  fact  "  tliat  the  plaintiff  did  not  at  the  time  he  purchased  the 
premises  have  a,ctual  notice  of  the  existence  of  the  mortgage  men- 
tioned in  the  pleadings,  given  by  Jackson  Earl  to  the  defendant,"  but 
also  found  that  he  had  "  sufficient  information,  or  belief  of  the  exist- 
ence of  said  mortgage  to  put  him  upon  inquiry,  before  he  purchased 
and  received  liis  convej'ance  of  the  premises  In  question  ;  and  that  he 
pursued  such  inquiry  to  the  extent  of  his  information  and  belief,  as  to 
the  existence  of  the  said  mortgage,  and  did  not  find  that  such  mort- 
gage existed,  or  had  been  given." 

Upon  these  facts  the  referee  held  that  the  plaintiff  was  chargeable 
with  notice  of  the  mortgage,  and  dismissed  the  complaint,  and  the 
plaintiff  excepted  to  the  decision.  Judgment  was  entered  for  tfie  de- 
fendant upon  the  referee's  report,  which  upon  appeal  to  the  General 
Term  of  the  Fifth  District,  was  aflSrmed. 

1>.  If.  Marsh,  for  the  appellant. 

J.  R.  Lawrence,  for  the  respondent. 

1  See  Orr  v.  Clark,  62  Vt.  136  (1890);  cf.  Mason  v.  Mullahy,  145  111.  383  (1893); 
Varwig  v.  E.  R.  Co.,  64  Oli.  455  (1896). 
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Selden,  J.  The  referee's  report  is  conclusive  as  to  the  facts.  It 
states,  iu  substance,  that  the  plaintiff  had  sufficient  information  to  put 
him  upon  inquiry  as  to  the  defendant's  mortgage  ;  but  that  after  making 
all  the  inquiry,  which  upon  such  information  it  became  his  duty  to 
make,  he  failed  to  discover  that  any  such  mortgage  existed.  This 
being,  as  I  think,  what  the  referee  intended  to  state,  is  to  be  assumed 
as  the  true  interpretation  of  his  report. 

The  question  in  the  case,  therefore  is,  as  to  the  nature  and  effect  of 
that  kind  of  notice  so  frequently  mentioned  as  notice  sufficient  to  put 
a  party  upon  inquiry.  The  counsel  for  the  plaintiff  contends  that 
while  such  a  notice  may  be  all  that  is  required  in  some  cases  of  equita- 
ble cognizance,  it  is  not  sufficient  in  cases  arising  under  the  Registry 
Acts,  to  charge  the  party  claiming  under  a  recorded  title  with  knowl- 
edge of  a  prior  unregistered  conveyance.  He  cites  several  authorities 
in  support  of  this  position. 

In  the  case  of  I>ey  v.  Dunham,  2  John.  Ch.  R.  182,  Chancellor 
Kent  says,  in  regard  to  notice  under  the  Registry  Act:  "  If  notice  that 
is  to  put  a  party  upon  inquiry  be  sufficient  to  break  in  upon  the  poliej' 
and  the  express  provisions  of  the  Act,  then  indeed,  the  conclusion 
would  be  different ;  but  I  do  not  apprehend  that  the  decisions  go  that 
length."  Again,  in  his  Commentaries,  speaking  on  the  same  subject, 
he  says :  "  Implied  notice  ma^-  be  equally  effectual  with  direct  and 
positive  notice ;  but  then  it  must  not  be  that  notice  which  is  barely 
sufficient  to  put  a  party  upon  inquiry-." 

So  in  Jackson  v.  Van  Valkenburg,  8  Cow.  260,  Woodworth,  J., 
says:  "  If  these  rules  be  applied  to  the  present  case,  the  notice  was 
defective.  It  maj'  have  answered  to  put  a  person  on  inquiry,  in  a  case 
where  that  species  of  notice  is  sufficient ;  but  we  have  seen  that  to  sup- 
pl3'  the  place  of  registrj-,  the  law  proceeds  a  step  further." 

A  reference  to  some  of  the  earlier  decisions  under  the  Registry  Acts 
of  England  will  tend,  I  think,  to  explain  these  remarks,  which  were 
probably  suggested  b}-  those  decisions.  One  of  the  earliest,  if  not  the 
first  of  the  English  Recording  Acts  was  that  of  7  Anne,  ch.  20.  That 
Act  differed  from  our  General  Registrj-  Act  in  one  important  respect. 
It  did  not,  in  terms  require,  that  the  partj-  to  be  protected  by  the  Act 
should  be  a  bona  fide  purchaser.  Its  language  was  :  "And  that  every 
such  deed  or  conveyance,  that  shall  at  any  time  after,  &c.,  be  made 
and  executed,  shall  be  adjudged  fraudulent  and  void,  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consideration, 
unless,"  &c. 

The  English  judges  found  some  difficulty  at  first  in  allowing  any 
equity,  however  strong,  to  control  the  explicit  terms  of  the  Statute. 
It  was  soon  seen,  however,  that  adhering  to  the  strict  letter  of  the  Act 
would  open  the  door  to  the  grossest  frauds.  Courts  of  equity,  there- 
fore, began,  but  with  great  caution,  to  give  relief  when  the  fraud  was 
palpable.  Hine  v.  Dodd,  2  Atk.  275,  was  a  case  In  which  the  com- 
plainant sought  relief  against  a  mortgage  having  a  preference  under 
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the  Registiy  Act,  on  the  ground  that  the  mortgagee  had  notice.  Lord 
Hardwicke  dismissed  the  bill,  but  admitted  that  "  apparent  fraud,  or 
clear  and  undoubted  notice  would  be  a  proper  ground  of  relief." 
Again  he  said:  "There  may  possibly  have  been  cases  of  relief 
upon  notice,  divested  of  fraud,  but  then  the  proof  must  be  extremely 
clear." 

Jblland  v.  Stainbridge,  3  Ves.  478,  is  another  case  in  which  relief 
was  denied.  The  Master  of  the  EoUs,  however,  there  says  :  "  I  must 
admit  now  that  the  registry  is  not  conclusive  evidence,  but  it  is  equally 
clear  that  it  must  be  satisfactorily  proved,  that  the  person  who  regis- 
ters the  subsequent  deed  must  have  known  exactly  the  situation  of  the 
persons  having  the  prior  deed,  and  knowing  that,  registered  in  order  to 
defraud  them  of  that  title." 

Chancellor  Kent  refers  to  these  cases  in  Dey  v.  Dunham  {supra), 
and  liis  remarks  in  that  case,  as  to  the  effect,  under  the  Registrj'  Acts, 
of  notice  sufficient  to  put  a  party  upon  inquir}',  were  evidently  made 
under  the  influence  of  the  language  of  Lord  Hardwicke  and  the  Master 
of  the  Rolls  above  quoted. 

But  the  English  courts  have  since  seen,  that  if  thej'  recognized  any 
equit3'  founded  upon  notice  to  the  subsequent  purchaser  of  the  prior 
unregistered  convej-ance,  it  became  necessarilj-  a  mere  question  of  good 
faith  on  the  part  of  such  purchaser.  They  now  apply,  therefore,  the 
same  rules  in  regard  to  notice,  to  cases  arising  under  the  Registry  Acts, 
as  to  all  other  cases. 

It  will  be  sufl8cient  to  refer  to  one  onlj'  among  the  modern  English 
cases  on  this  subject,  viz.,  Whitbreadv.  Boulnois,  1  You.  &  Coll.  Ex. 
R.  303.  The  plaintiff  was  a  London  brewer,  and  supplied  Jordan,  who 
was  a  publican,  with  beer.  It  was  the  common  practice  with  brewers 
in  London  to  lend  mone}'  to  publicans  whom  they  supplied  with  beer, 
upon  a  deposit  of  their  title  deeds.  Jordan  had  deposited  certain 
deeds  with  the  plaintiff,  pursuant  to  this  custom.  He  afterwards  gave 
to  one  Boulnois,  a  wine  merchant,  a  mortgage  upon  the  property  cov- 
ered by  the  deeds  deposited,  which  was  duly  recorded.  Boulnois  had 
notice  of  Jordan's  debt  to  the  plaintiff,  and  of  the  existing  custom  be- 
tween brewers  and  publicans,  but  he  made  no  inquiry  of  the  brewers. 
The  suit  was  brought  to  enforce  the  equitable  mortgage  arising  from 
the  deposit.  Baron  Alderson  held  that  the  notice  to  Boulnois  was  suf- 
ficient to  make  it  his  duty  to  inquire  as  to  the  existence  of  the  deposit ; 
tliat  his  not  doing  so  was  evidence  of  bad  faith ;  and  the  plaintiff's 
right,  under  his  equitable  mortgage,  was  sustained.  No  case  could 
show  more  strongly  that  notice  which  puts  the  party  upon  inquiry  is 
sufficient  even  under  the  Registry  Act. 

The  cases  in  our  own  courts,  since  Day  v.  Dunham  and  Jackson  v. 
Van  Valkenburgh  {supra),  hold  substantially  the  same  doctrine, 
Tuttle  v.  Jackson,  6  Wend.  213;  Jackson  v.  Post,  15  Wend.  588; 
Grimstone  v.  Carter,  3  Paige,  421. 

I  can  see  no  foundation  in  reason  for  a  distinction  between  the  evi- 
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dence  requisite  to  establish  a  want  of  good  faith,  in  a  case  arising 
under  the  Recording  Act,  and  in  anj'  other  case  ;  and  the  authorities 
here  referred  to  are  suflacient  to  show  that  no  such  distinction  is  recog- 
nized, at  the  present  daj-,  by  the  courts.  The  question,  however,  re- 
mains, whether  this  species  of  notice  is  absolutely  conclusive  upon  the 
rights  of  the  parties.  The  plaintifTs  counsel  contends,  that  knowledge 
sufficient  to  put  the  purchaser  upon  inquiry  is  only  presumptive  evi- 
dence of  actual  notice,  and  may  be  repelled  by  showing  that  the  party 
did  inquire  with  reasonable  diligence,  but  failed  to  ascertain  the  exist- 
ence of  tlie  unregistered  conveyance ;  while,  on  the  other  hand,  it  is 
insisted  that  notice  which  makes  it  the  duty  of  the  party  to  inquire, 
amounts  to  constructive  notice  of  the  prior  conveyance,  the  law  pre- 
suming that  due  inquiry  will  necessarily  lead  to  its  discovery. 

The  counsel  for  the  defendant  cites  several  authorities  in  support  of 
his  position,  and  among  others  the  cases  of  Tuttle  v.  Jackson  and 
Grimstone  v.  Carter  (suprd).  In  the  first  of  these  cases,  Walworth, 
Chancellor,  says  :  "  If  the  subsequent  purchaser  knows  of  the  unreg- 
istered conveyance,  at  the  time  of  his  purchase,  he  cannot  protect 
himself  against  that  conveyance  ;  and  whatever  is  sufficient  to  make  it 
his  duty  to  inquire  as  to  the  rights  of  others,  is  considered  legal  notice 
to  him  of  those  rights ; "  and  in  Grimstone  v.  Carter,  the  same  judge 
says:  "  And  if  the  person  claiming  the  prior  equity  is  in  the  actual 
possession  of  the  estate,  and  the  purchaser  has  notice  of  that  fact,  it  is 
sufficient  to  put  him  on  inquiry  as  to  the  actual  rights  of  such  pos- 
sessor, and  is  good  constructive  notice  of  those  rights." 

It  must  be  conceded  that  the  language  used  by  the  learned  Chancel- 
lor in  these  cases,  if  strictly  accurate,  would  go  to  sustain  the  doctrine 
contended  for  by  the  defendant's  counsel.  Notice  is  of  two  kinds : 
actual  and  constructive.  Actual  notice  embraces  all  degrees  and 
grades  of  evidence,  from  the  most  direct  and  positive  proof  to  the 
slightest  circumstance  from  which  a  jury  would  be  warranted  in  infer- 
ring notice.  It  is  a  mere  question  of  fact,  and  is  open  to  everj'  species 
of  legitimate  evidence  which  may  tend  to  strengthen  or  impair  the 
conclusion.  Constructive  notice,  on  the  other  hand,  is  a  legal  infer- 
ence from  established  facts ;  and  like  other  legal  presumptions,  does 
not  admit  of  dispute.  "  Constructive  notice,"  says  Judge  Story,  "  is 
in  its  nature  no  more  than  evidence  of  notice,  the  presumption  of 
which  is  so  violent  that  the  court  will  not  even  allow  of  its  being  con- 
troverted."    Story's  Eq.  Juris.  §  399. 

A  recorded  deed  is  an  instance  of  constructive  notice.  It  is  of  no 
consequence  whether  the  second  purchaser  has  actual  notice  of  the 
prior  deed  or  not.  He  is  bound  to  take,  and  is  presumed  to  have, 
the  requisite  notice.  So,  too,  notice  to  an  agent  is  constructive  notice 
to  the  principal ;  and  it  would  not  in  the  least  avail  the  latter  to  show 
that  the  agent  had  neglected  to  communicate  the  fact.  In, such  cases, 
the  law  imputes  notice  to  the  party  whether  he  has  it  or  not.  Legal  or 
implied  notice,  therefore,  is  the  same  as  constructive  notice,  and  cannot 
be  controverted  by  proof. 
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But  it  will  be  found,  on  looking  into  the  cases,  that  there  is  much 
want  of  precision  in  the  use  of  these  terms.  They  have  been  not  un- 
frequently  applied  to  degrees  of  evidence  barely  sufficient  to  war- 
rant a  jurj'  in  inferring  actual  notice,  and  which  the  slightest  opposing 
proof  would  repel,  instead  of  being  confined  to  those  legal  presump- 
tions of  notice  which  no  proof  can  overthrow.  The  use  of  these  terms 
by  the  Chancellor,  therefore,  in  Tattle  v.  Jackson  and  Grimstone  v. 
Carter,  is  by  no  means  conclusive. 

The  phraseology  uniformly  used,  as  descriptive  of  the  kind  of  notice 
in  question,  "  sufficient  to  put  the  part}'  upon  inquiry,"  would  seem  to 
imply  that  if  the  party  is  faithful  in  making  inquiries,  but  fails  to  dis- 
cover the  conveyance,  he  will  be  protected.  The  import  of  the  terms 
is,  that  it  becomes  the  duty  of  the  party  to  inquire.  If,  then,  he  per- 
forms that  dut)'  is  he  still  to  be  bound,  without  any  actual  notice  ?  The 
presumption  of  notice  which  arises  from  proof  of  that  degree  of  knowl- 
edge which  will  put  a  partj*  upon  inquiry  is,  I  apprehend,  not  a  presump- 
tion of  law,  but  of  fact,  and  may,  therefore,  be  controverted  by  evidence. 

In  Whitbread  y.  Boulnois  {supra).  Baron  Alderson  laid  down  the 
rule  as  follows:  "When  a  party  having  knowledge  of -such  facts  as 
would  lead  any  honest  man,  using  ordinary  caution,  to  make  further 
inquiries,  does  not  make,  but  on  the  contrary  studiously  avoids  making, 
such  obvious  inquiries,  he  must  be  taken  to  have  notice  of  those  facts, 
which,  if  he  had  used  such  ordinary  diligence,  he  would  readilj'  have 
ascertained."  This  very  plainly  implies  that  proof  that  the  party  has 
used  due  diligence,  but  without  effect,  would  repel  the  presumption. 
In  this  case,  it  is  true,  the  decision  was  against  the  party  having  the 
notice.  But  in  Jones  v.  Smith,  1  Hare,  43,  we  have  a  case  in  which 
a  party,  who  had  knowledge  sufficient  to  put  him  on  inquirj-,  was  nev- 
ertheless held  not  bound  by  the  notice. 

The  defendant  had  loaned  mone}-  upon  the  security'  of  the  estate  of 
David  Jones,  the  father  of  the  plaintitJ.  At  the  time  of  the  loan  he 
was  informed,  by  David  Jones  and  his  wife,  that  a  settlement  was 
made  previous  to  the  marriage,  but  was  at  the  same  time  assured  that 
it  only  affected  the  property  of  the  wife.  He  insisted  upon  seeing  the 
settlement,  but  was  told  that  it  was  in  the  hands  of  a  relative,  and  that 
it  could  not  be  seen  without  giving  offence  to  an  aged  aunt  of  the  wife, 
from  whom  they  had  expectations.  David  Jones,  however,  after  some 
further  conversation,  promised  that  he  would  try  to  procure  it  for  exhi- 
bition to  the  defendant.  This  promise  he  failed  to  perform.  It  turned 
out  that  the  settlement  included  the  lands  upon  which  the  money  was 
loaned.  Here  was  certainly  knowledge  enough  to  put  the  party  upon 
inquiry ;  for  he  was  apprised  of  the  existence  of  the  very  document 
which  was  the  foundation  of  the  complainant's  claim.  He  did  inquire, 
however,  and  made  every  reasonable  effort  to  see  the  settlement  itself, 
but  was  baffled  by  the  plausible  pretences  of  David  Jones.  The  Vice- 
Chancellor  held  the  notice  insufficient.  He  said :  "  The  affairs  of  man- 
kind cannot  be  carried  on  with  ordinary  security,  if  a  doctrine  like  that 
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of  constructive  notice  is  to  be  refined  upon  until  it  Is  extended  to  cases 
like  tlie  present." 

Possession  by  a  third  pereon,  under  some  previous  title,  has  fre- 
quently but  inaccurately  been  said  to  amount  to  constructive  notice  to 
a  purchaser,  of  the  nature  and  extent  of  such  prior  right.  Such  a 
possession  puts  the  purchaser  upon  inquiry,  and  makes  it  his  duty  to 
pursue  his  inquiries  with  diligence,  but  is  not  absolutely  conclusive 
upon  him.  In  Hanbury  v.  Litchfield,  2  Myl.  &  Keene,  629,  when  the 
question  arose,  the  Master  of  the  Rolls  said  :  "It  is  true  that  when  a 
tenant  is  in  possession  of  the  premises,  a  purchaser  has  implied  notice 
of  the  nature  of  his  title ;  but  if,  at  the  time  of  his  purchase,  the  ten- 
ant in  possession  is  not  the  original  lessee,  but  merely  holds  under  a 
derivative  lease,  and  has  no  knowledge  of  the  covenants  contained  in 
the  original  lease,  it  has  never  been  considered  that  it  was  want  of  due 
diligence  in  the  purchaser,  which  is  to  fix  him  with  implied  notice,  if  he 
does  not  pursue  his  inquiries  through  everj*  derivative  lessee  until  he 
arrives  at  the  person  entitled  to  the  original  lease,  which  can  alone 
convey  to  him  information  of  the  covenants." 

This  doctrine  is  confirmed  by  the  language  of  Judge  Storj-,  in  Flagg 
v.  Mann  et  ah,  2  Sumner,  554.  He  says :  "  I  admit  that  the  rule  in 
equity  seems  to  be,  that  where  a  tenant  or  other  person  is  in  possession 
of  the  estate  at  the  time  of  the  purchase,  the  purchaser  is  put  upon 
inquiry  as  to  the  title  ;  and  if  he  does  not  inquire,  he  is  bound  in  the 
same  manner  as  if  he  had  inquired,  and  had  positive  notice  of  the  title 
of  the  partj-  in  possession." 

It  is  still  further  confirmed  by  the  case  of  Rogers  v.  Jones,  8  N. 
Hamp.  264.  The  language  of  Parker,  J.,  in  that  case,  is  very  emphatic. 
He  saj-s:  "To  say  that  he  (the  purchaser)  was  put  upon  inquiry,  and 
that  having  made  all  due  investigation,  without  obtaining  any  knowledge 
of  title,  he  was  still  chargeable  with  notice  of  a  deed,  if  one  did  reallj* 
exist,  would  be  absurd." 

If  these  authorities  are  to  be  relied  upon,  and  I  see  no  reason  to 
doubt  their  correctness,  the  true  doctrine  on  this  subject  is,  that  wiiere 
a  purchaser  has  knowledge  of  any  fact,  sufficient  to  put  him  on  inquiry 
as  to  the  existence  of  some  right  or  title  in  conflict  with  that  he  is 
about  to  purchase,  he  is  presumed  either  to  have  made  the  inquiry,  and 
ascertained  the  extent  of  such  prior  right,  or  to  have  been  guiltj'  of  a 
degree  of  negligence  equall}'  fatal  to  his  claim  to  be  considered  as  a 
bona  fide  purchaser.  This  presumption,  however,  is  a  mere  inference 
of  fact,  and  may  be  repelled  by  proof  that  the  purchaser  failed  to  dis- 
cover the  prior  right,  notwithstanding  the  exercise  of  proper  diligence 
on  his  part. 

The  judgment  should  be  reversed,  and  there  should  be  a  new  trial, 
with  costs,  to  abide  the  event. 

Paige,  J.  The  question  to  be  decided  is,  whether  under  the  finding 
of  the  referee,  the  plaintiff  is  to  be  deemed  to  have  iiad  at  the  time  of 
his  purchase,  legal  notice  of  the  prior  unrecorded  mortgage  of  the  de- 
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fendant.  The  referee  finds  that  the  plaintiff  had  sufficient  information 
or  belief  of  the  existence  of  such  mortgage  to  put  him  upon  inquiry  ; 
but  that  upon  pursuing  such  inquiry  to  the  extent  of  such  information 
and  belief,  he  did  not  find  that  such  mortgage  existed  or  had  been 
given.  It  seems  to  me  that  the  two  findings  are  inconsistent  with  each 
other.  If  the  plaintiff  on  pursuing  an  inquiry  to  the  full  extent  of  his 
information  and  belief  as  to  the  existence  of  the  defendant's  mortgage, 
■was  unable  to  find  that  it  either  then  existed  or  had  been  given,  the 
highest  evidence  is  furnished  that  the  information  received  or  belief 
entertained  by  the  plaintiff  was  not  sufficient  to  put  him  on  inquiry-  as 
to  the  existence  of  such  mortgage.  The  last  part  of  this  finding  effec- 
tually disproves  the  fact  previouslj-  found  of  the  sufficiency  of  notice 
to  put  the  plaintiff  on  inquiry.  The  two  facts  are  utterl}'  inconsistent 
with  each  other,  and  cannot  possibly  coexist. 

The  remarks  of  Parker,  Justice,  in  Rogers  v.  Jones,  8  N.  Hamp. 
264,  269,  are  directh'  apposite  to  the  facts  found  by  the  referee.  Judge 
Parker  says:  "To  say  that  he  (demandant),  was  put  upon  inquiry-, 
and  that  having  made  all  due  investigation  without  obtaining  any 
knowledge  of  title,  he  was  still  chargeable  with  notice  of  a  deed,  if  one 
did  really  exist,  would  be  absurd."  The  sound  sense  of  these  observa- 
tions is  clearly  shown  by  the  principle  of  the  rule  that  information 
sufficient  to  put  a  party  upon  inquiry  is  equivalent  to  evidence  of  actual 
notice,  or  to  direct  and  positive  notice.  That  principle  is,  that  such 
information  will,  if  followed  by  an  inquirj'  pi'osecuted  with  due  dili- 
gence, lead  to  a  knowledge  of  the  fact  with  notice  of  which  the  party 
is  sought  to  be  charged.  Hence,  in  all  cases  where  the  question  of 
implied  notice  of  a  prior  unrecorded  mortgage  or  conveyance  arises  as 
a  question  of  fact  to  be  determined,  the  court  must  decide  whether  the 
information  possessed  by  the  party  would,  if  it  had  been  followed  up 
by  proper  examination,  have  led  to  a  discovery  of  such  mortgage  or 
convej-ance.  If  the  determination  is  that  such  an  examination  would 
have  resulted  in  a  discovery  of  the  mortgage  or  conveyance,  the  con- 
clusion of  law  necessarily  results  that  the  information  possessed  b}-  the 
party  amounted  to  implied  notice  of  such  instrument.  But  if  the  de- 
termination is  the  converse  of  the  one  stated,  the  information  of  the 
part}'  cannot  be  held  to  be  an  implied  notice  of  the  deed  or  mortgage 
These  propositions  will  be  found  to  be  fully  sustained  by  authority. 
Kennedy  v.  Green,  3  Myl.  &  Keene,  699  ;  2  Sugden  on  Vendors,  &c., 
552.  Am.  ed.  of  1851,  marg.  page  1052  ;  4  Kent's  Com.  172  ;  Howard 
Ins.  Co.  V.  Salsey,  4  Sandf.  S.  C.  K.  577,  578 ;  same  case,  4  Seld. 
274,  275  ;  1  Story's  Eq.  Jur.  §§  398-400,  400  a;  Jackson  v.  Burgott, 
10  John.  461 ;  Dunham  v.  JDey,  15  John.  568,  569,  in  error;  Jackson 
V.  Given,  8  John.  137  ;  Jolland  v.  Stainhridge,  3  Ves.  478  ;  Pendleton 
V.  Fay,  2  Paige,  205.  Where  the  information  is  sufficient  to  lead  a 
party  to  a  knowledge  of  a  prior  unrecorded  conveyance,  a  neglect  to 
make  the  necessary  inquiry  to  acquire  such  knowledge,  will  not  excuse 
him,  but  he  will  be  chargeable  with  a  knowledge  of  its  existence  ;  the 
VOL.  yi.  —  22 
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rule  being  that  a  party  in  possession  of  certain  information  will  be 
chargeable  with  a  knowledge  of  all  facts  which  an  inquirj-,  suggested 
by  such  information,  prosecuted  with  due  diligence,  would  have  dis- 
closed to  him.  4  Sandf.  S.  C.  R.  578  ;  3  Myl.  &  Keene,  699.  In  this 
case  the  fact  being  found  by  the  referee,  that  the  plaintiff  after  pursu- 
ing an  inquiry  to  the  extent  of  his  information,  failed  to  discover  the 
existence  of  the  defendant's  mortgage,  it  seems  to  me  that  neither  law 
nor  justice  will  justify  us  in  holding  the  plaintiff  chargeable  with  implied 
notice  of  such  mortgage.  The  doctrine  of  notice  and  its  operation  in 
favor  of  a  prior  unrecorded  deed  or  mortgage  rests  upon  a  question  of 
fraud,  and  on  the  evidence  necessai-y  to  infer  it.  4  Kent's  Com.  172. 
Actual  notice  affects  the  conscience,  and  convicts  the  junior  purchaser 
of  a  fraudulent  intent  to  defeat  the  prior  convej-ance.  His  knowledge 
of  facts  and  circumstances  at  the  time  of  the  second  purchase  suflBcient 
to  enable  him  on  due  inquiry  to  discover  the  existence  of  the  prior  con- 
veyance, is  evidence  from  which  a  fraudulent  intent  may  be  inferred. 
15  John.  569  ;  2  John.  Ch.  R.  190  ;  Jackson  v.  Burgott,  10  John.  462. 
Now  if  it  is  ascertained  and  found  as  a  fact,  that  the  facts  and  circum- 
stances within  the  knowledge  of  the  second  purchaser,  at  the  time  of 
his  purchase,  were  insufficient  to  lead  him,  on  a  diligent  examination, 
to  a  discovery  of  the  prior  conveyance,  how  upon  this  finding  can  a 
fraudulent  intent  be  inferred,  and  if  not,  how  can  he  be  charged  with 
notice,  which  implies  a  fraudulent  intent?  It  is  not  in  the  nature  of 
things,  that  a  knowledge  of  the  same  facts  and  circumstances,  shall  at 
one  and  the  same  time,  be  held  evidence  of  both  innocence  and  guilt. 
I  think  the  rule  well  established  that  an  inference  of  a  fraudulent  intent 
on  the  part  of  a  junior  purchaser  or  mortgagee,  must  in  the'  absence  of 
actual  notice,  be  founded  on  clear  and  strong  circumstances,  and  that 
such  inference  must  be  necessary  and  unquestionable.  McMechan  v. 
Griffing,  3  Pick.  149,  154,  Ibb;  Sine  v.  Bodd,  2  Atk.  275 ;  Jackson 
V.  Given,  8  John.  137 ;  2  Mass.  509 ;  2  John.  Ch.  R.  189 ;  15  John. 
S.  C.  569 ;  8  Cow.  264,  266. 

For  the  above  reasons,  botli  the  judgment  rendered  on  the  report  of 
the  referee,  and  the  judgment  of  the  General  Term  affirming  the  same, 
should  be  reversed,  and  a  new  trial  should  be  granted. 

All  the  judges  concurred  in  the  result  of  the  foregoing  opinions  ex- 
cept CoMSTOCK  and  Brown,  who,  not  having  heard  the  argument,  took 
no  part  in  the  decision. 

New  trial  ordered. 
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GEORGE  V.  KENT, 
Supreme  Judicial  Court  of  Massachuseits.    1863. 

[Seported  7  Allen,  16.] 

Bill  in  equity  to  redeem  land  from  a  mortgage. 

It  appeared  at  the  hearing  that  on  the  7th  of  Maj',  1850,  Nathaniel 
Chessman,  being  the  owner  of  a  parcel  of  land  on  the  south  side  of 
Water  Street  in  Milford,  containing  about  three  acres,  mortgaged  it  to 
Maxcy  Cook ;  that  afterwards,  on  the  1st  of  Jul3',  1853,  he  conveyed  a 
small  lot  on  the  easterly  part  thereof  to  Hugh  Galliher,  by  a  deed  of 
warranty  which  was  duly  recorded ;  that  afterwards,  on  the  5th  of  June, 
1854,  he  conveyed  a  small  lot  on  the  westerly  part  thereof  to  Patrick 
Murphy,  by  a  deed  of  warranty  which  was  not  recorded  ;  and  that  after- 
wards, on  the  2d  of  November,  1854,  he  convej'ed  another  small  lot, 
lying  between  the  lots  conve^-ed  to  Galliher  and  Murph}',  to  the  plain- 
tiff, by  a  deed  of  mortgage  which  was  duly  recorded,  containing  the 
following  description  of  the  mortgaged  premises:  "Beginning  at  the 
northeasterly  corner  of  the  premises,  on  Water  Street,  on  land  of  Hugh 
Galliher;  thence  S.  2°  W.  by  land  of  said  Galliher  eight  rods;  thence 
S.  87J°  W.  five  and  one  half  rods  to  land  of  Patrick  Murphy,  bounding 
southerly  on  land  of  N.  Chessman  ;  thence  N.  2°  E.  eight  rods  to  said 
street,  bounding  westerly  on  land  <rf  said  Murphy  ;  thence  easterly  by 
said  street  five  and  one  half  rods  to  the  place  of  beginning."  The 
mortgage  to  Maxcy  Cook  was  assigned  to  the  defendants  in  February, 
1861 ;  and  in  May,  1861,  they  commenced  an  action  against  the  plain- 
tiff to  foreclose  it,  describing  in  their  writ  the  lot  conve^-ed  to  the 
plaintiff,  and  no  more,  and  obtained  a  conditional  judgment  in  Feb- 
ruary-, 1862,  for  the  sum  of  $1,679.15.  In  April,  1861,  the  lot  con- 
veyed to  Murphy  became  vested  in  the  defendant  Kent  by  mesne 
convej-ances. 

The  plaintiff  contended  that  the  Murphy  lot  should  be  held  to  con- 
tribute, m  proportion  to  its  value,  towards  the  redemption  of  the  Cook 
mortgage ;  and  the  case  was  reserved  by  Chapman,  J.,  for  the  determi- 
nation of  the  whole  court. 

I^.  C.  Bacon,  P.  E.  Aldrich  with  him,  for  the  plaintiff. 

€r.  F.  Hoar,  for  the  defendants. 

Chapman,  J.  It  is  not  denied  that  the  plaintiff  has  a  right  to  redeem 
on  payment  of  the  amount  for  which  conditional  judgment  was  rendered  ; 
but  he  claims  the  right  on  payment  of  a  less  sum.  He  insists  that  as 
his  deed  was  a  deed  of  warranty,  and  was  made  and  recorded,  while 
the  deed  to  Murphy  was  unrecorded,  he  has  a  right  to  hold  the  Murphy 
lot  liable  to  contribute  to  the  payment  of  the  Cook  mortgage.  This 
position  would  be  correct  if  there  were  no  other  facts  to  affect  it.  But 
the  defendants  reply  that  he  had  notice  of  the  deed  to  Murphy.     The 
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fact  relied  on  to  prove  such  notice  is,  that  Murphy's  lot  adjoins  him  on 
the  west,  and  in  his  deed  he  is  bounded  westerlj-  on  land  of  Patrick 
Murphy.  The  court  are  of  opinion  that  this  was  sufficient  notice  of 
Murphy's  title.  Before  the  enactment  of  Rev.  Sts.  c.  59,  §  28,  actual 
notice  of  an  unrecorded  deed  was  not  necessary ;  and  circumstantial 
evidence  of  title  was  held  to  be  sufficient.  But  the  Rev.  Sts.  made  a 
change  in  this  respect,  and  required  that  there  should  be  actual  notice. 
Curtis  V.  Mundy,  3  Met.  405.  Pomroy  v.  Stevens,  11  Met.  244. 
Mara  v.  Pierce,  9  Gray,  306.  Parker -v.  Osgood,  3  Allen,  487.  The 
case  of  Curtis  v.  Mundy  is,  to  some  extent,  overruled  bj'  the  later 
cases ;  yet  none  of  them  hold  it  to  be  necessarj-  that  the  notice  shall  be 
by  actual  exhibition  of  the  deed.  Intelligible  information  of  a  fact, 
either  verbally  or  in  writing,  and  coming  from  a  source  which  a  party 
ought  to  give  heed  to,  is  generally  considered  as  notice  of  it,  except  in 
cases  where  particular  forms  are  necessarj-.  In  this  case  no  particular 
form  is  necessary.  The  description  of  the  land  in  the  plaintiffs  deed 
was  equivalent  to  an  affirmation  of  his  grantor  that  the  land  Ij'ing  west 
of  it  was  owned  by  Patrick  Murpbj',  b\-  virtue  of  some  proper  instru- 
ment of  conveyance.  He  knew  from  this  information  that  Murphy's 
title  was  prior  to  his  own.  Having  such  a  title,  and  the  plaintiff  having 
notice  of  it,  Murphy  and  his  grantees  are  not  liable  to  contribute  towards 
the  redemption  of  the  Cook  mortgage.  Chase  v.  Woodbury,  6  Cush. 
143.     Bradley  v,  George,  2  Allen,  392. 

The  plaintiff  is  entitled  to  redeem  on  paj-ment  of  the  amount  of  the 
conditional  judgment  against  him,  with  interest,  deducting  rents  and 
profits  received/ 


D.    Lis  Pendens. 
NEWMAN   V.   CHAPMAN. 

COUET   OF   AppKALS   OF  VIRGINIA.      1823. 

[liepori,ed  2  Randolph,  93.] 

Appeal  from  the  Chancery  Court  of  Fredericksburg. 

George  Chapman,  jun.,  filed  his  bill  stating  that  a  certain  John 
Armistead  of  the  County  of  Caroline,  died  in  1788,  leaving  a  large 
estate  in  lands,  negroes,  and  other  property,  which  he  devised  to  his 
children :  that,  his  son  William  Armistead  received  the  portion  allotted 
to  him,  and  gave  a  mortgage  upon  his  land  ;  which  mortgage  was  after- 

1  Cf.  Stanley  v.  Schwalby,  162  U.  S.  255  (1896) ;  Lagger  v.  Mutual  Union  Loan  Ass., 
146  111.283(1893). 

As  to  what  may  amount  to  "  actual"  notice,  see  Maupin  v.  Emmons,  47  Mo.  304 
(1871);  Lamb  v.  Pierce,  113  Mass.  72  (1873);  Brinkman  v.  Jones,  44  Wis.  498,  517 
it  seq.  (1878). 
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wards  assigned  to  a  certain  Jesse  Simms :  that  the  said  Simms  bronght 
a  suit  in  the  Chancery  Court  of  Richmond,  to  foreclose  the  said  mort- 
gage, and  obtained  a  decree,  by  virtue  of  which  the  land  was  duly  sold  ; 
the  said  Simms  became  the  purchaser,  and  the  court  confirmed  the 
sale ;  wherebj',  he  became  the  lawful  proprietor  in  fee,  of  the  said  land 
and  appurtenances,  so  far  as  the  title  of  the  said  William  Armistead 
was  concerned ;  and  the  said  Simms  was  entitled  to  be  put  in  posses- 
sion of  the  same,  subject  onl^-  to  the  claims  of  such  persons  as  should 
have  right  derived  from  any  other  person  than  the  said  William,  or  de- 
rived from  him  prior  tp  the  said  mortgage  or  suit  in  chancery  to  fore- 
close, as  aforesaid  :  that  the  sale  and  conveyance  of  the  commissioners 
was  made  on  the  13th  of  July,  1804,  and  on  the  13th  of  August  in  the 
same  year  the  said  Jesse  Simms  conveyed  the  said  tract  of  land  with 
its  appurtenances  to  the  complainant,  in  consideration  of  $11,400, 
which  the  complainant  had  previously  paid  to  the  said  Jesse  Simms, 
he  not  supposing  that  any  dispute  could  be  raised  concerning  a  title, 
acquired  and  confirmed  by  the  authority  of  the  Court  of  Chanceiy ;  to 
which  he  is  now  obliged  to  apply  for  its  further  aid  to  effectuate  its  own 
decree:  that  a  part  of  the  said  land,  viz. :  about  593  acres,  is  in  posses- 
sion of  Thomas  Newman  ;  another  part  consisting  of  about  acres 
is  in  possession  of  Richard  Newman  ;  and  the  residue  is  still  in  posses- 
sion of  the  said  William  Armistead :  that,  Thomas  and  Richard  New- 
man have  no  other  title  or  claim  to  the  said  land,  except  that  derived 
from  the  said  William  Armistead,  subsequent  to  the  institution  of  the 
said  suit  of  Jesse  Simms,  and  while  it  was  pending  in  the  said  Su- 
perior Court  of  Chancery :  that  the  said  William  Armistead  has  been 
in  the  receipt  of  the  profits  of  the  lands  in  his  possession,  by  which  he 
has  principally  maintained  his  family,  and  has  rendered  -  no  account 
thereof  to  the  complainant :  that  the  rents  and  profits  of  the  portions 
of  land  in  possession  of  the  said  Thomas  and  Richard  Newman,  have 
been  received  by  them,  in  like  manner,  and  no  account  rendered  to  the 
complainant :  that  all  these  persons  refuse  to  deliver  possession  to  the 
complainant  of  the  said  lands,  and  also  refuse  to  account  for  the  profits, 
according  to  their  respective  receipts  and  enjoyments  :  that  no  writ  of 
habere  facias  possessionem -was  issued  from  the  said  Superior  Court, 
and  the  said  Jesse  Simms  is  dead,  insolvent,  and  has  no  representative 
known  to  the  complainant:  that,  in  a  case  so  complicated,  the  com- 
plainant Is  advised  to  apply  to  the  Court  of  Chancery,  to  carry  into 
effect  its  own  decree,  in  such  manner  as  shall  be  consistent  with 
the  just  rights  of  all  persons  who  do  not  claim  title  from  or  under 
the  said  William  Armistead,  since  the  pendency  of  the  said  suit  of 
the  said  Jesse  Simms,  whose  bill  was  filed  on  the  12th  day  of 
May,  1797;  but,  with  regard  to  the  said  William,  the  complainant  is 
advised  that  the  said  decree  and  proceedings  of  sale  are  final  and  con- 
clusive. He  therefore  prays,  that  the  said  Thomas  and  Richard  New- 
man, and  William  Armistead,  may  be  made  defendants  to  this  bill ;  that 
the  decree  aforesaid  may  be  carried  into  effect,  in  favor  of  the  com- 
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plainant,  against  the  said  William  Armistead,  and  all  persons  claiming 
under  liira,  since  tlie  12th  day  of  May,  in  the  3'ear  1797,  &c. 

Thomas  Newman  answered,  that  he  had  purchased  of  William  Arm- 
istead, at  different  times,  between  the  years  1793  and  1797,  about  326 
acres  of  land,  out  of  the  tract  in  the  bill  mentioned ;  that  the  deeds 
will  fully  show,  at  what  time  the  purchases  of  the  said  land  were  made, 
except  as  to  47  acres,  which  were  purchased  in  October,  1793;  but, 
that  the  defendant  did  not  get  a  conveyance  from  the  said  William 
Armistead,  until  the  month  of  July,  1797,  at  or  about  which  time  he 
purchased  a  further  quantity  of  104  acres,  and  both  purchases  were 
included  in  the  same  deed  ;  that  the  defendant  never  knew  anything  of 
the  existence  of  the  suit  in  Chancery  for  the  sale  of  the  lands  in  the 
bill  mentioned,  until  long  after  he  had  completed  his  purchases  of  the 
aforesaid  lands  of  William  Armistead ;  nor  had  he  ever  seen  any- 
thing of  the  mortgage  in  the  bill  mentioned  ;  nor  did  he  know  that  any 
such  mortgage  existed,  until  he  had  completed  those  purchases  and  ob- 
tained his  deeds  ;  that  the  defendant  also  purchased  of  John  B.  Arm- 
istead, who  had,  before  that  time,  purchased  of  William  Armistead, 
about  513  acres  of  the  same  tract  of  land,  on  or  about  the  month  of 
April  or  May,  1800,  but  did  not  get  a  conveyance  for  the  same,  until 
the  month  of  April,  1801 ;  that  at  the  sale  by  the  commissioners,  the 
defendant  attended  with  his  deeds,  and  forbade  the  sale,  as  it  would 
be  illegal,  and  the  title  was  in  him.  He  therefore  charges,  that  the 
complainant,  before  he  purchased  of  Simms,  was  fully  apprised  of  the 
title  of  the  defendant. 

Richard  Newman  stated  in  his  answer,  that,  as  to  the  transactions 
between  William  Armistead  and  Abraham  Morehouse,  and  the  mort- 
gage of  land  to  him  by  the  said  Armistead,  he  had  heard  nothing, 
until  several  years  after  he  had  purchased  of  William  Armistead  163 
acres  of  land,  at  40  shillings  per  acre,  and  had  the  deed  for  the  same 
recorded  in  the  County  Court  of  Prince  William,  which  record  was 
made  in  October,  1793;  and,  when  he  did  hear  that  such  a  mortgage 
was  m  existence,  he  also  heard  that  it  had  not  been  recorded  in 
due  time  to  give  it  validity  against  the  claim  of  a  third  person. 
He,  therefore,  hopes,  that  his  title  to  the  lands  purchased  of  William 
Armistead,  maj-  not  be  aflfected  by  any  decision  relative  to  the  said 
mortgage,  &c. 

The  deed  of  mortgage  from  William  Armistead  and  wife  to  Abraham 
Morehouse,  was  dated  on  the  3d  day  of  December,  in  the  year  1794 ; 
which  mortgage  was  assigned  by  David  Allison,  as  attorney  for  the 
said  Morehouse,  to  the  said  Simms,  by  virtue  of  a  power  of  attorney, 
which  was  attested  by  only  two  witnesses. 

A  deed  from  William  Armistead  and  Nancy,  his  wife,  and  John  B. 
Armistead  to  Thomas  Newman,  conveying  151  acres,  is  dated  on  the 
11th  day  of  September,  1797. 

A  deed  from  William  Armistead  to  Thomas  Newman,  dated  the  26th 
day  of  September,  1793,  for  175  acres. 
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The  bill  to  foreclose,  bronglit  by  Jesse  Simms  against  William  Arm- 
iste.ad,  was  filed  on  the  12113  day  of  May,  1797 

The  deed  made  by  the  commissioners  for  the  sale  of  the  land,  under 
a  decree  of  the  court,  to  Jesse  Simms,  is  dated  on  the  13th  day  of 
July,  1804. 

The  deed  from  Jesse  Simms  to  George  Chapman,  the  plaintiff,  con- 
veying the  tract  of  land  on  which  William  Armistead  then  lived,  con- 
taining 1140  acres,  more  or  less,  being  the  same  that  the  said  Armistead 
conveyed  to  Abraham"  Morehouse,  by  deed  of  mortgage,  dated  the  3d 
of  December,  1794,  and  by  the  said  Morehouse  assigned  to  the  said 
Jesse  Sirnras. 

The  mortgage  from  Armistead  to  Morehouse  was  not  recorded  within 
the  time  prescribed  by  law. 

The  deed  fi'om  William  Armistead  to  Richard  Newman,  conveying 
163  acres,  is  dated  the  27th  day  of  September,  1793. 

William  Armistead  never  answered  the  bill. 

The  Chancellor  decreed,  that  William  Armistead  and  Thomas  New- 
man should  severally  deliver  up  to  the  plaintiff,  possession  of  all  the 
lands  held  by  them,  mentioned  in  the  deed  of  mortgage  between  Arm- 
istead and  Morehouse,  except  175  acres  described  in  the  deed  of  the 
26th  of  September,  1793,  between  the  said  Armistead  and  Thomas 
Newman  ;  and,  that  one  of  the  commissioners  of  the  court  should  make 
up  an  account  of  the  rents  and  profits  of  the  lands  so  directed  to  be 
given  up,  from  the  9th  day  of  August,  1804. 

Thomas  Newman  appealed  to  this  court. 

Stanard,  for  the  appellant. 

Wickham,  for  the  appellee. 

December  6.    Judge  Grken  delivered  the  following  opinion  :  — 

The  object  of  the  Statute  requiring  mortgages  to  be  recorded,  and 
declaring  that,  if  not  recorded  as  the  Statute  prescribes,  they  shall  be 
void  as  to  creditors  and  subsequent  purchasers,  was  to  prevent,  by  af- 
fording the  means  of  ascertaining  the  existence  of  the  encumbrance, 
the  frauds  which  might  otherwise  be  practised  by  the  mortgagor  and 
mortgagee,  on  creditors  and  subsequent  purchasers,  by  concealing  it. 
If  a  purchaser  has  actual  notice  otherwise  of  the  existence  of  the  mort- 
gage, he  is  not  only  not  prejudiced  by  the  failure  to  record  it,  but  is 
himself  guilty  of  a  fraud  in  attempting  to  avail  himself  of  the  letter  of 
the  Statute,  to  the  prejudice  of  another  who  has  a  just  claim  against  the 
property.  The  Statute,  indeed,  vests  in  the  subsequent  purchaser,  in 
that  case,  the  legal  title ;  yet,  although  the  legal  title  of  the  mortgagee 
is  divested  by  the  subsequent  conveyance,  his  equitable  right  to  sub- 
ject the  property  to  the  payment  of  the  debt,  remains ;  not  only  be- 
cause the  mortgage  is  good  between  the  parties ;  but,  even  if  void  as  a 
conveyance  between  the  parties,  it  would  still  be  evidence  of  an  agree- 
ment between  them,  and  a  court  of  equity  will  give  eflTect  to  the  equity 
of  the  mortgagee,  by  holding  the  subsequent  purchaser  to  be  a  trustee. 
Upon  these  principles,  the  Court  of  Chancery  in  England  has  always 
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relieved  a  prior  purchaser,  whose  deed  has  not  been  registered,  against 
a  subsequent  purchaser  with  notice. 

I  had  at  one  time  great  doubts,  whether  the  principle  of  those  decis- 
ions did  not  apply  to  the  case  of  a  lis  pendens.  Lord  Hardwicke,  in 
tlie  leading  case  of  Xe  Neve  v.  Le  Neve,  3  Atk.  646,  declared,  that  the 
Statutes  of  Registry  in  England  (which,  as  to  the  matter  under  consid- 
eration, are  the  same  in  effect  as  our  Statute),  onl3'  vested  the  legal 
title  in  the  subsequent  purchaser,  and  left  the  case  "  open  to  all 
equity  ;  "  and,  in  that  case,  he  relieved  against  a  subsequent  purchaser, 
upon  constructive,  and  not  actual  notice,  the  notice  being  to  an  agent 
of  the  purchaser.  A  Us  pendens  has  always  been  spoken  of  in  the 
English  Court  of  Chancery,  as  a  constructive  notice  to  all  the  world  ; 
as  all  men  are  bound  and  presumed  to  take  notice  of  the  proceedings 
of  a  court  of  justice.  If  these  propositions  were  universally  true,  it 
would  seem  to  follow,  that  a  lite  pendente  purchaser  was  a  purchaser 
with  notice,  and  would  take  the  property  subject  to  the  claims  of 
the  plaintiff  in  the  suit,  as  the  defendant  held  it.  In  all  questions  of 
fact,  the  existence  of  the  matter  in  question  may  be  proved  hy  di- 
rect evidence,  or  by  the  proof  of  other  facts,  from  which  it  va&y  justly 
be  inferred,  that  the  fact  in  question  does  exist.  A  fact  thus  proved 
hy  circumstantial  evidence,  is  taken  to  exist  for  all  purposes,  as  if 
it  were  proved  by  direct  evidence.  I  cannot,  therefore,  feel  the 
force  of  the  observation  frequentlj-  thrown  out  in  modern  cases,  that  a 
notice  to  affect  a  subsequent  purchaser,  after  an  unregistered  deed, 
must  be  actual,  and  such  as  to  affect  his  conscience,  and  not  con- 
structive. A  notice,  proved  by  circumstances  to  exist,  affects  the  con- 
science of  the  party  as  much  as  if  proved  by  direct  evidence.  In  all 
other  cases,  a  purchaser  of  a  legal  estate,  with  notice  of  a  subsisting 
equity,  is  bound  bj-  constructive,  as  well  as  hy  actual,  notice  ;  and  that, 
because  his  conscience  is  affected,  and  he  is  guilty  of  a  fraud.  With- 
out fraud  on  his  part,  his  legal  title  ought  to  prevail.  I  see  no  reason 
why  a  difference  should  be  made,  between  the  case  of  a  purchaser  after 
an  unregistered  deed,  and  a  purchaser  of  a  legal  title,  subject  to  any 
other  equity,  as  to  the  proof  of  the  notice  which  ought  to  be  held  to 
bind  them.  This  distinction  between  an  actual  and  C07istructive  notice, 
in  the  case  of  a  purchaser  after  an  unregistered  deed,  seems  to  have 
proceeded  from  a  doubt,  whether  the  relief  given  in  the  early  cases 
upon  that  subject,  had  not  been  in  opposition  to  the  spirit  and  policy-, 
as  well  as  the  letter,  of  the  Statutes  of  Registry*. 

The  rule,  as  to  the  effect  of  a  lis  pendens,  is  founded  upon  the  neces- 
sity- of  such  a  rule,  to  give  effect  to  the  proceedings  of  courts  of 
justice.  Without  it,  the  administration  of  justice  might,  in  all  cases, 
be  frustrated  bj-  successive  alienations  of  the  property*,  which  was  tlie 
object  of  litigation,  pending  the  suit,  so  that  every  judgment  and  de- 
cree would  be  rendered  abortive,  where  the  recovery  of  specific  property 
was  the  object.  This  necessit}-  is  so  obvious,  that  there  was  no  occa- 
sion to  resort  to  the  presumption,  that  the  purchaser  really  had,  or  by 
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inquiry  might  have  had,  notice  of  the  pendency  of  tlie  suit,  to  justify 
the  existence  of  the  rule.  In  fact,  it  applied  in  cases  in  which  there 
was  a  physical  impossibility  that  the  purchaser  could  know,  with  any 
possible  diligence  on  his  part,  of  the  existence  of  the  suit,  unless  all 
contracts  wei'e  made  in  the  office  from  which  the  writ  issued,  and  on 
the  last  moment  of  the  day.  For,  at  common  law,  the  writ  was  pend- 
ing from  the  first  moment  of  the  day  on  which  it  was  issued  and  bore 
teste  ;  and  a  purchaser,  on  or  after  that  day,  held  the  property  subject 
to  the  execution  upon  the  judgment  in  that  suit  as  the  defendant  would 
have  held  it,  if  no  alienation  had  been  made.  The  Conrt  of  Chancery 
adopted  the  rule,  in  analog}'  to  the  common  law  ;  but  relaxed,  in  some 
degree,  the  severity  of  the  common  law.  For,  no  lis  pendens  existed 
until  the  service  of  the  subpoena  and  bill  filed  ;  but,  it  existed  from  the 
service  of  the  subpoena,  although  the  bill  were  not  filed  until  long  after ; 
80  that  a  purchaser,  after  service  of  the  subpoena  and  before  the  bill 
was  filed,  would,  after  the  filing  of  the  bill,  be  deemed  to  be  a  lite 
pendente  purchaser,  and  as  such,  be  bound  by  the  proceedings  in  the 
suit,  although  the  subpoena  gave  him  no  information  as  to  the  subject 
of  the  suit.  A  stcbpoena  might  be  served  the  very  day  on  which  it  was 
sued  out,  and  there  is  an  instance  in  the  English  books  of  a  purchaser 
who  purchased  on  the  day  that  the  subpoena  was  served,  without  actual 
notice,  and  who  lost  his  purchase  by  force  of  this  rule  of  law.  This 
principle,  however  necessary,  was  harsh  in  its  efllects  upon  bona  fide 
purchasers,  and  was  confined  in  its  operation  to  the  extent  of  the  policy 
on  which  it  was  founded  ;  that  is,  to  the  giving  full  effect  to  the  judg- 
ment or  decree  which  might  be  rendered  in  the  suit  depending  at  the 
time  of  the  purchase.  As  a  proof  of  this,  if  the  suit  was  not  prose- 
cuted with  effect,  as  if  a  suit  at  law  was  discontinued,  or  the  plaintiff 
suffered  a  nonsuit,  or  if  a  suit  in  chancery-  was  dismissed  for  want  of 
prosecution,  or  for  any  otlier  cause  not  upon  the  merits,  or  if  at  law  or 
in  chancery  a  suit  abated  ;  although,  in  all  these  cases,  the  jjlaintiff,  or 
his  proper  representative  might  bring  a  new  suit  for  the  same  cause,  he 
must  make  the  one  who  purchased  pending  the  former  suit,  a  party ; 
and,  in  this  new  suit,  such  purchaser  would  not  be  at  all  affected  by 
the  pendency  of  the  former  suit  at  the  time  of  his  purchase.  In  the 
case  of  an  abatement,  however,  the  original  suit  might  be  continued  in 
Chancery,  by  revivor,  or  at  law,  in  real  actions,  abated  by  the  death  of 
a  party,  by  journies  accounts,  and  the  purchaser  still  be  bound  by  the 
final  judgment  or  decree.  If  a  suit  be  brought  against  the  heir,  upon 
the  obligation  of  his  ancestor  binding  his  heirs,  and  he  alienates  the 
land  descended,  pending  the  writ,  upon  a  judgment  in  that  suit,  the 
lands  in  the  hands  of  the  purchaser  would  be  liable  to  be  extended,  in 
satisfaction  of  the  debt.  But,  if  that  suit  were  discontinued,  abated, 
or  the  plaintiff  suffered  a  nonsuit,  in  a  new  action  for  the  same  cause, 
the  purchaser  would  not  be  affected  by  the  pendency  of  the  former  suit 
at  the  time  of  his  purchase ;  and,  if  he  could  be  reached  at  law,  in 
equity  it  could  only  be,  upou  proof  of  actual  notice  and  fraud.    If  a 
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lis  pendens  was  notice  then,  as  a  notice  at  or  before  thfe  purchase  would, 
in  other  cases,  bind  the  purchaser  in  an}'  suit  in  equitj',  prosecuted  at 
any  time  thereafter,  to  assert  the  right  of  which  he  had  notice,  would 
bind  the  purchaser,  so  ought  the  lis  pendens  to  bind  him  in  anj-  subse- 
quent suit  prosecuted  for  the  same  cauoe ;  but  It  does  not.  Again  ;  a 
bill  of  discovery,  or  to  perpetuate  the  testimony  of  witnesses,  oiight,  if 
all  persons  were  bound  to  take  notice  of  what  is  going  on  in  a  court  of 
justice,  to  be  a  notice  to  all  the  world,  as  much  as  a  bill  for  relief. 
But,  these  are  decided  to  be  no  notice  to  any  purpose ;  a  proof  that  the 
rule,  as  to  the  effect  of  a  lis  pendens,  is  one  of  mere  policy,  confined 
in  its  operation  strictly  to  the  purposes  for  which  it  was  adopted  ;  that 
is,  to  give  effect  to  the  judgments  and  decrees  of  courts ,  of  justice, 
and  that  it  is  not  properly  a  notice  to  any  purpose  whatsoever.  The 
English  judges  and  elementary  writers  have  carelessly  called  it  a  notice, 
because,  in  one  single  case,  that  of  a  suit  prosecuted  to  decree  or  judg- 
ment, it  had  the  same  effect  upon  the  interests  of  the  purchaser,  as  a 
notice  had,  though  for  a  different  reason.  But,  the  courts  have  not,  in 
an}-  case,  given  it  the  real  force  and  effect  of  a  notice. 

I  think  that  the  Statute  overrules  this  principle  of  law,  in  the  case  of 
a  lite  pendente  purchaser,  after  an  unrecorded  mortgage.  The  decisions 
in  the  cases  of  notice,  are  according  to  the  policy  and  spirit  of  the 
Statutes ;  since,  in  those  cases,  the  purchaser  has  the  verj-  benefit 
which  the  law  intended  to  provide  for  him,  and  he  is  chargeable  with 
mala  fides,  in  attempting  to  acquire  that  to  which  he  knows  another 
has  a  just  right.  He  cannot  complain,  that  the  mortgagee  has  done 
him  an  Injury  by  his  default  in  failing  to  record  his  mortgage,  as  the 
law  requires.  But,  if  the  purchaser  were  held  to  be  affected  bj'  the 
pendency  of  a  suit,  if  he  had  not  actual  notice,  he  would  suffer  an 
injury  hy  the  default  of  the  mortgagee,  unless  it  were  held  to  be  his 
duty  to  inquire  if  any  suit  were  depending,  when  he  had  no  reason  to 
suspect  that  thefe  was  any  defect  in  the  title.  I  think,  that  to  require 
him  to  look  to  any  other  source  of  information  than  that  which  the 
Statute  has  provided  for  him,  would  be  contrary  to  the  spirit  and  policy, 
and  letter  of  the  Statute. 

It  follows,  that  the  decree  is  erroneous,  as  it  respects  the  151  acres 
conveyed  to  the  appellant  in  September,  1797 ;  but,  as  to  the  513  acres, 
which  the  appellant  states  In  his  answer  that  he  purchased  in  1800,  he 
is  not  protected  by  the  Statute.  He  admits,  that  he  came  into  the  pos- 
session pendente  lite.  He  does  not  deny  notice  of  the  mortgage,  if 
that  fact  be  material,  upon  the  pleadings  in  this  cause ;  and  he  does 
not  show  that  he  was  a  purchaser,  and  that  a  conveyance  was  made  to 
him.  As  to  this,  then,  the  decree  ought  to  be  affirmed,  unless  the 
other  objections  made  at  the  bar  ought  to  prevail.  These  are,  that 
the  suit  was  not  so  instituted  as  to  attach  on  Morehouse's  title  under 
the  mortgage,  he  not  being  a  party,  and  there  being  no  evidence  that 
his  title  was  in  the  plaintiff  in  that  suit;  that  a  court  of  equity 
has  no  jurisdiction,  as  the  plaintiff,  if  he  has  a  right,  has  a  legal  rem- 
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ed}' ;  that  the  deed  under  which  the  plaintiff  claims,  passed  no  title,  as 
the  propertj-  was  then  in  the  adverse  possession  of  another;  and,  that 
the  rents  and  profits  should  be  ascertained  by  a  jury,  and  not  by  a 
commissioner. 

If  the  rule  be,  that  a  purchaser,  pending  the  suit,  is  bound  by  the 
decree  in  the  suit  as  the  defendant  is  bound,  then  it  is  too  late  now  to 
urge  the  first  of  these  objections.  It  might,  possibly,  have  been  urged 
by  Armistead,  wliilst  the  suit  was  depending.  But,  failing  to  do  so, 
he  was  bound  by  the  decree,  whether  it  were  right  or  wrong.  I  think, 
however,  that  the  objection  could  not  haA'e  been  relied  on  with  effect, 
in  the  original  suit.  The  power  of  attorney,  by  authorizing  the  attor- 
ne}'  to  dispose  of  the  mortgage,  for  and  in  the  name  of  Morehouse, 
authorized  him  to  convey  the  legal  title,  and  that  was  the  effect  of  the 
deed  to  Simms.  The  power  of  attorney  being  attested  b}-  only  two 
witnesses,  was  not,  for  that  cause,  defective.  The  law  does  not  re- 
quire any  particular  form,  as  to  the  attestation  of  a  power  of  attorney 
to  convey  land :  as,  between  the  parties,  such  a  power  may  be  proved 
by  any  evidence,  which  would  be  sufficient  to  prove  any  other  fact  in  a 
court  of  justice.  A  court  of  equity  always  has  jurisdiction  to  carry 
into  effect  its  own  decrees.  In  this  case,  a  bill  for  that  purpose  was 
necessary ;  as  well,  because  another  part^-,  not  appearing  as  a  party 
on  the  record,  had  become  interested,  as  on  account  of  the  death  of 
Simms.  The  decree  had  never  been  executed.  If  there  had  been  no 
change  of  the  interest,  and  Simms  had  lived,  the  decree  might  have 
been  executed,  and  Simms  let  into  possession  by  the  ordinary  proceed- 
ings in  the  court  for  that  purpose.  After  the  decree  was  so  executed, 
if  Simms,  or  his  assignee,  had  been  ousted  or  disturbed,  he  or  his 
assignee  would  have  been  bound  to  proceed  at  law.  The  Court  of 
Chancery  was  not  functus  officio,  until  the  decree  was  executed  by  the 
delivery  of  possession. 

I  do  not  thinic,  that  Armistead  could  hold  a  possession  adverse  to 
Morehouse  or  his  assignee,  and  consequently  the  conveyances  of  More- 
house and  Simms  passed  the  title  they  professed  to  pass,  unless  the 
sale  to  Newman  varied  the  case ;  but,  that  sale  being  made  pending 
the  suit,  Newman  could  no  more  hold  an  adversary  possession,  unless 
he  had  taken  a  conveyance  without  notice,  than  Armistead  himself 
could.  Armistead  was  a  tenant  at  will,  and  so  was  Newman,  standing 
in  his  place. 

Tbe  account  of  rents  and  profits  might  as  well  be  taken  by  a  com- 
missioner, as  ascertained  by  a  jury ;  and  the  former  is  the  most  usual 
course.* 

1  The  following  were  the  cases  referred  to  by  Judge  Green,  in  the  course  of  his 
opinion;  Diirlaine  v.  Knight,  1  Vem.  318  ;  Preston  v.  TubUn,  Ibid.  286  ;  15  Vin. 
Abr.  12*8,  pi.  2  ;  Birch  v.  Wade,  Ves.  &  Beam.  200 ;  Murray  v.  Ballow,  1  Johns.  Ch. 
Cas.' ;  VUleberr'y's  Case,  5  Rep.  476  ;  Cro.  James,  340  |  2  Eq.  Ca.  Abr.  482 ,  lb.  685  ; 
3  Ves.  485  ;  1  Eq.  Ca.  Abr.  358  ;  Eenmt  v.  Batchelor,  1  Ves.  jun.  64  ;  Eahergham  v. 
Vincent,  Ibid.  68  ;  3  Atk.  243  ;  Shannon  y.  Bradstreet,  1  Sch.  and  Left.  66  ;  Brace  v. 
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Judge  Coalter.  I  am  of  opinion,  that  the  Chancellor  erred  in  his 
decree,  in  directing  the  appellant  to  deliver  possession  of  the  tract  of 
151  acres,  conveyed  by  William  Armistead  to  him,  on  the  11th  of  Sep- 
tember, 1797,  by  the  deed  of  lease  and  release  in  the  record,  of  that 
date. 

The  bill  claims  to  set  up  a  mortgage,  executed  by  the  aforesaid  Wil- 
liam Armistead,  of  anterior  date  to  the  above  convej'ance ;  but  which 
was  never  recorded,  purely  on  the  ground,  that  at  the  time  of  the  pur- 
chase by  the  appellant,  there  was  a  suit  pending  to  foreclose  the 
mortgage. 

If  the  Act  of  Assembly  in  regard  to  mortgages  not  recorded,  and 
which  was  in  force  at  the  time  this  bill  was  filed,  is  to  be  construed  in 
connection  with  the  previous  clause  >in  relation  to  other  conve3-ances, 
so  as  to  transpose  the  words  from  the  one  to  the  other,  in  relation  to 
notice,  and  thus  to  make  the  law  precisely  what  it  now  is,  under  the 
Act  of  1819  ;  let  us  inquire  how  the  appellee  would  have  stood  in  a 
court  of  law,  on  a  special  verdict,  finding  simply  the  mortgage  and 
subsequent  conveyance,  and  a  suit  pending  to  foreclose  the  mortgage 
at  the  time  of  the  conveyance  ? 

The  case  for  him  would  rest  on  an  unrecorded  mortgage  against  a 
subsequent  convejance,  and  which  is  expresslj-  declared  by  the  Act  to 
be  void  as  to  such  subsequent  purchaser,  not  having  notice  thereof. 
What  sort  of  notice?  Undoubtedly,  such  as  would  affect  the  con- 
science of  the  purchaser ;  otherwise,  the  Act  would  i)e  no  safeguard 
to  the  innocent,  as  it  was  intended  to  be.  A  mere  lis  pendens  is 
not  such  notice  as  that.  This  has  been  decided,  as  will  be  seen  in 
a  ease  mentioned  in  a  note  to  the  case  of  Xe  Neve  v.  Le  Neve; 
and,  also,  as  I  am  told,  in  a  late  case  which  I  have  not  examined, 
reported  in  19  Vesej-.  A  court  of  law  could  not  substitute  any  other 
kind  of  notice  for  that  contemplated  by  the  Act.  But,  if  the  party 
has  ground  for  coming  into  equity,  that  court,  too,  I  presume,  must 
follow  the  law. 

But  if,  previous  to  the  Act  of  1819,  the  mortgagee  of  an  unrecorded 
mortgage  stood,  as  against  a  subsequent  purchaser,  as  he  did  in  Eng- 
land under  the  Registry  Acts  (and  I  incline  to  think  he  did),  then  his 
onl^'  remedy  was  in  equitj- ;  and  there  he  can  only  prevail  on  the 
ground  of  fraud,  or  such  notice  as  would  affect  the  conscience  of  the 
purchaser,  and  which  was,  therefore,  considered  a  fraud  ;  and  it  has 
been  decided  as  aforesaid,  and,  I  think,  correctly,  that  a  mere  lis 
pendens  did  not  affect  the  conscience. 

Suppose,  in  this  case,  the  appellant  had  not  denied  notice,  no  charge 
of  notice  being  in  the  bill,  but  had  simply  answered,  that  he  had  pur- 
chased for  value,  and  got  his  deed,  exhibiting  it  witli  his  answer,  and 
had  demurred  to  the  residue  of  the  bill.     Could  the  appellee  have  suc- 

Duchess  of  Mnrlborough,  2  P.  VV.  491 ;  2  Vent.  337  ;  Biotherton  v.  Halt,  3  Vern.  674 ; 
2  Eq.  Ca.  Abr.  694;  Bac.  Abr.  tit.  Fraud,  letter  C;  Gooch's  Case,  b  Co.  Rep.  80; 
1  Fonb.  Fq.  279 ;  Curtis  v.  Pen-//,  6  Ves  746 ;  Davis  v.  Earl  of  Strathmore,  16  Ves. 
419;  Wj/att  v.  Barwell,  19  Ves,  439. 
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ceeded  ?  I  apprehend  not.  Or.  would  not  such  an  answer  have  been 
a  full  response  to  the  bill,  no  fraud  or  notice  being  charged,  and  suffi- 
cient of  itself  to  defeat  the  claim  of  the  appellee?  I  am  much  inclined 
to  think  it  would  ;  and,  therefore,  had  the  appellant  exhibited  a  deed 
from  William  Armistead  to  John  B.  Armistead,  and  from  the  latter  to 
him  for  the  513  acres  mentioned  in  the  argument,  although  there  is  no 
denial  of  notice  as  to  it,  I  should,  as  at  present  advised,  have  thought 
that  the  appellee  could  not  have  recovered  that  tract,  without  amending 
his  bill,  and  putting  the  fact  of  notice  or  fraud  in  issue;  so  as  to  give 
the  appellant  an  opportunity  of  answering  thereto.  It  is,  however,  not 
necessary  to  decide  this  point,  because  the  appellant  does  not  show 
himself  to  be  a  subsequent  purchaser  of  that  tract,  and  it  is  only 
against  such  that  the  mortgage  is  void. 

Whether,  as  this  is  an  interlocutorj-  decree,  he  may  hereafter  be  per- 
mitted to  file  those  documents,  if  they  exist,  is  not  for  me  to  know  or 
anticipate.  On  the  record,  now  before  the  court,  the  decree  must  be 
reversed  as  to  the  151  acres,  and  affirmed  as  to  the  residue. 

Judge  Bkooke  concurred :  and  a  decree  was  entered  conformable  to 
the  foregoing  principles.* 


JACKSON  d.   HENDRICKS  v.   ANDREWS. 
Supreme  Court  of  New  York.     1831. 

[Eeported  7  fVaid.  152.] 

This  was  an  action  of  ejectment,  tried  at  the  Cortlafid  Circuit  in 
June,  1829,  before  the  Son.  Samuel  Nelson,  then  one  of  the  circuit 
judges. 

Title  was  shown  in  the  lessor  of  the  plaintiff  to  the  premises  in  ques- 
tion, being  part  of  lot  No.  60,  Homer,  under  a  sheriff's  sale,  by  virtue 
of  an  execution  issued  on  a  judgment  obtained  by  the  lessor  of  the 
plaintiff  against  Abraham  Franklin  and  others,  docketed  the  28th  May, 
1808.  Lot  No.  60,  Homer,  was  conveyed  by  the  sheriff  of  Cortland  in 
pursuance  of  such  sale  by  deed,  bearing  date  the  loth  November,  1821, 
to  Hendricks,  the  lessor,  and  to  Elisha  Tibbits ;  and  on  the  5th  J11I3', 
1826,  Tibbits  conve3-ed  all  his  interest  in  the  lot  to  Hendricks.  The 
defendants  being  admitted  to  be  in  possession  in  severalty  of  distinct 
parcels  of  the  lot  at  the  commencement  of  the  suit,  the  plaintiflt 
rested. 

1  "  It  is  only  by  actual  notice  clearly  proved  that  a  registered  conveyance  can  be 
postponed.  Even  a  lis  pendens  is  not  deemed  notice  for  that  purpose."  —  Per  Sir 
William  Grant,  M.  B.,  in  Wyatt  v.  Barwell,  19  Ves.  435,  439  (1815). 

And  see,  accord.,  Douglass  v.  McOrackin,  52  Ga.  596  (1874)  ;  M'Cutchen  v.  Miller, 
31  Miss.  65,  8a  (1856). 
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The  defendants,  admitting  Abraham  Franklin  to  be  the  common 
source  of  title  to  both  parties,  produced  an  exemplification  of  the 
record  of  a  deed,  bearing  date  "  the  twentj'-ninth  day  of  March,  in 
the  j-ear  of  our  Lord  one  thousand  eight  hundred  and  between  Abra- 
ham Franklin  of,  &c.,  of  the  first  part,  and  Henr^-  Franklin  of,  &c., 
of  the  second  part,"  whereby',  for  the  consideration  of  $3000,  No. 
60,  Homer,  and  various  other  tracts  of  land  are  convejed  in  fee  to  the 
grantee.  This  deed  purported  to  have  been  acknowledged  before  a 
proper  officer  on  the  29th  March,  1808,  and  to  have  been  recorded  in 
the  clerk's  office  of  the  countj-  of  Onondaga  on  the  2Ist  April,  1808. 
Having  produced  this  evidence,  the  defendants  insisted  that  the  title  of 
Abraham  Franklin  having  been  divested  in  1800,  and  the  judgment 
under  which  the  plaintiff  claimed  not  having  been  docketed  until  1808, 
the  plaintiff  was  not  entitled  to  recover. 

To  destroy  the  effect  of  this  evidence,  the  plaintiff  produced  a  decree 
in  chancery,  made  on  the  20th  January',  1817,  whereby  certain  convey- 
ances of  real  estate,  from  Abraham  Franklin  to  Henry  Franklin,  made 
in  February  and  March,  1808,  were  adjudged  to  have  been  fraudu- 
lently executed,  and  were  declared  to  be  null  and  void  in  law.  This 
decree  was  made  in  a  suit  in  chancery,  in  which  Hendricks,  the  lessor 
of  the  plaintiff,  was  complainant,  and  Abraham  Franklin,  Henry  Frank- 
lin and  others  were  defendants.  In  the  bill,  which  was  filed  on  the  3d 
June,  1809,  the  plaintiff  charged  that  he  was  a  judgment  creditor  of 
Abraham  Franklin  to  a  large  amount ;  that  Abraham  Franklin  had 
fraudulently  conveyed  away  his  real  estate,  specifying  some  of  the  con- 
veyances made  by  him,  and  alleging  that  he  could  not  specify  all ;  that 
he  had  issued  execution  on  his  judgment,  and  could  not  obtain  satis- 
faction by  reason  of  such  fraudulent  transfers,  and  praying  a  discovery 
of  the  couveynnces  made  to  Henry  Franklin,  and  that  the  same  might 
be  avoided,  &c.  In  the  answer  of  Henry  Franklin  he  admitted  that 
Abraham  Franklin,  by  deed,  bearing  date  the  29th  March,  1808,  for 
the  consideration  of  $3000,  conveyed  to  him  lot  No.  60,  Homer,  and 
various  other  tracts,  and  that  such  deed  was  acknowledged  on  tlie  29th 
March,  1808,  and  recorded  on  the  21st  April,  1808,  in  the  clerk's  office 
of  the  county  of  Onondaga,  which  conveyance  he  alleged  was  exfecuted 
to  him  to  secure  him  for  a  debt  due  to  him,  and  to  indemnify  him  for 
certain  responsibilities  assumed  for  Abraham  Franklin.  The  decree 
avoided  such  convej-ances  as  were  admitted  m  the  pleadings  to  have 
been  executed. 

The  defendants  now  produced  a  deed  from  Henry  Franklin,  bearing 
date  the  10th  November,  1810,  whereby,  for  the  consideration  of  $1600, 
he  conveyed  lot  No.  60,  Homer,  to  J.  N.  Cushman,  and  deduced  title 
to  themselves,  from  Cushman  to  the  several  portions  possessed  by 
them,  and  as  the  case  states,  offered  to  show  an  adverse  possession  of 
more  than  twenty  years  before  suit  brought,  by  proving  that  they, 
more  than  twenty  years  before  suit  brought,  were  respectively  in  pos- 
session of  the  premises  in  question,  but  disclaiming  to  have  any  right 
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or  pretence  of  right  to  such  possession,  other  than  that  derived  through 
the  deed  from  Abraham  Franiilin  to  Henry  Franklin ;  insisting  that 
the  said  deed  having  been  recorded  as  a  deed  bearing  date  in  1800, 
and  prior  to  the  docketing  of  the  judgment  in  favor  of  the  lessor,  and 
the  defendants  having  purchased  on  the  faith  of  that  record,  thej'  were 
entitled  to  protect  themselves  under  it  as  a  deed  of  that  date ;  which 
evidence  thus  offered  to  be  given  was  objected  to,  and  rejected.  The 
defendants  having  shown  that  on  the  5th  July,  1826,  and  since,  they 
were  in  possession  of  several  and  distinct  portions  of  lot  No.  60,  in 
severalty,  and  this  action  having  been  brought  against  them  jointly, 
insisted  that  the  plaintiff  was  not  entitled  to  a  verdict,  or  if  entitled, 
that  a  verdict  could  be  rendered  against  one  only  of  the  defendants, 
and  that  the  plaintiff  was  bound  to  make  his  election  ;  and  they  fur- 
ther insisted,  that  being  in  possession,  holding  adversely  at  the  date  of 
the  deed  from  Tibbits  to  the  lessor,  that  deed  was  void,  and  conse- 
quently the  plaintiff,  if  entitled  to  recover,  could  recover  but  a  moiety 
of  the  premises  claimed.  Under  the  direction  of  the  judge  a  verdict 
was  entered  against  each  of  the  defendants  for  the  premises  in  his 
separate  possession,  subject  to  the  opinion  of  this  court,  upon  the 
question  whether  the  plaintiff  was  entitled  to  recover,  and  if  so, 
whether  he  should  recover  the  whole  or  only  a  moiety  of  the  premises 
in  question. 

J.  A.  Collier,  for  the  plaintiff. 

J.  A.  Spencer,  for  the  defendants. 

By  the  Court,  Sutherland,  J.  The  first  inquiry  in  this  case  is  as 
to  the  effect  of  the  proceedings  in  chancer3',  instituted  by  the  lessor  of 
the  plaintiff,  upon  the  rights  of  the  parties.  It  is  not  pretended  that 
Henry  E>anklin  had  any  other  title  to  these  premises  than  such  as  he 
acquired  by  the  deed  from  Abraham  Franklin  ;  and  that  deed  was  ex- 
presslj'  adjudged  and  pronounced  to  have  been  void  on  the  ground  of 
fraud ;  not  incidentall3'  and  collaterally,  but  in  a  proceeding  instituted 
in  proper  form  and  with  proper  parties,  for  the  express  purpose  of  test- 
ing its  validity.  Again ;  the  conveyance  from  Henry  Franklin  to 
Cushman  was  made  in  November,  1810,  while  the  suit  in  chancery 
against  the  grantor,  calling  in  question  his  title  to  this  identical  prop- 
erty, was  pending  and  in  a  course  of  active  and  persevering  litigation. 
This  conveyance  was  void  on  the  ground  of  a  lis  pendens.  A  lis  pen- 
dens duly  prosecuted  is  notice  to  a  purchaser,  so  as  to  affect  and  bind 
his  interest.  The  conveyance  is  so  far  a  nullity,  that  it  cannot  avail 
the  party  against  the  title  established  by  the  pending  suit.  This  sub- 
ject is  very  elaborately  considered  by  Chancellor  Keni,  in  Murray  v. 
Ballon,  1  Johns.  Ch.  R.  573,  and  Murray  v.  Lilburn,  2  Id.  444, 
where  all  the  cases  are  reviewed,  and  the  wisdom  and  policy  of  the 
rule  are  vindicated  with  great  learning  and  ability.  1  Cas.  in  Ch.  150  ; 
2  Ch.  Cas.  115 ;  1  Id.  301 ;  Rep.  Temp.  Finch,  321 ;  1  Vernon,  286, 
318,  459  ;  2  Id.  216  ;  2  P.  Wms.  482  ;  2  Atk.  174  ;  3  Id.  392  ;  Ambl. 
676;  11  Ves.  194;  2  Ves.  &  Beames,  200;  2  Ball  &  Beat.  167;  2 
Madd,  Ch.  189,  190,  324,  325. 
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The  purchase  of  land  pending  a  suit  concerning  it,  is  champertj'  un- 
der the  Statute.  1  R.  L.  172.  This  was  expresSlj-  adjudged  in  Jack- 
son V.  Ketchum,  8  Johns.  R.  484,  and  in  Mowre  v.  Weaver  and 
Postern,  Moore,  655.  The  convej^ance  in  such  a  case  is  absolutely 
void,  even  where  the  purchase  is  bona  fide,  although  the  party  will 
not  be  subjected  to  the  penal  consequences  of  the  act.  The  convej'- 
ance  from  Abraham  to  Henry  Franklin,  and  from  Henry  to  Cushman, 
mnst  therefore  be  considered  as  out  of  the  case,  so  far  as  they  are 
relied  upon  as  establishing  a  paper  title  in  the  defendants. 

The  next  inquiry  is  whether  the  evidence  of  adverse  possession 
offered  by  the  defendants  should  have  been  received.  The  case  states 
that  the  defendants  offered  to  show  an  adverse  possession  of  more 
than  20  years,  hy  proving  that  more  than  .20  years  before  the  action 
brought,  thej'  were  respectivelj'  in  possession  of  the  premises  in  ques- 
tion ;  but  disclaiming  to  have  any  right  or  pretence  of  right  to  such 
possession,  other  than  that  derived  through  the  before-mentioned  deed 
from  Abraham  to  Henry  Franklin  ;  insisting  that  the  said  deed  having 
been  recorded  as  a  deed  bearing  date  in  1800,  and  prior  to  the  docket- 
ing of  the  judgment  in  favor  of  the  lessor,  and  the  defendants  having 
purchased  on  the  faith  of  that  record,  they  were  entitled  to  protect 
themselves  under  it  as  a  deed  of  that  date.  This  evidence  was  ob- 
jected to  by  the  plaintiff's  counsel,  and  rejected  b}'  the  judge.  It  is 
difficult  to  understand  from  this  statement  the  precise  nature  of  the 
proof  of  adverse  possession  offered  by  the  defendants.  There  can  be 
very  little  doubt  that  the  deed  from  Abraham  to  Henrj-  Franklin  was 
actuallj-  given,  and  was  intended  to  have  boi-ne  date  in  1808.  It  was 
acknowledged  on  the  29th  March,  and  recorded  the  21st  day  of  April 
of  that  j'ear.  I  do  not  perceive  how  the  defence  of  adverse  possession 
can  be  affected  by  the  circumstance  (admitting  such  to  have  been  the 
fact),  that  upon  the  record  it  appeared  to  have  been  given  in  1800.  It 
certainly'  was  not  recorded  until  April,  1808,  and  prior  to  that  time  the 
defendants  could  not  have  been  misled  by  it ;  and  their  subsequent 
entry  cannot  be  carried  hy  relation  back  to  tlie  period  when  thej-  sup- 
posed that  deed  was  given,  for  the  purpose  of  aiding  or  establishing  an 
adverse  possession.  So  far  as  I  understand  the  nature  of  the  evidence 
offered,  it  was  properlj'  rejected. 

If  the  possession  of  the  defendants  was  not  originally  adverse,  then 
it  had  not  become  so  in  1826,  when  Tibbits  conveyed  his  interest  in 
the  premises  to  the  lessor ;  so  that  the  lessor  is  entitled  to  recover  the 
whole  of  the  premises,  and  not  a  moiety,  if  he  can  recover  at  all. 

The  case  of  Jackson  ex  dem.  Haines  and  Others  v.  Wood  and 
Others,  5  Johns.  R.  278,  sanctions  the  practice  of  uniting  several  de- 
fendants in  ejectment  in  one  suit,  where  the  plaintiff's  title  in  relation 
to  all  is  the  same,  although  their  possessions  may  be  several,  and  not 
joint.  The  jury  in  that  case  found  each  defendant  separately  guiltj-, 
as  to  that  part  of  the  premises  in  Ms  possession,  and  not  guiltj-  as  to 
the  other  parts  possessed  bj'  the  other  defendants ;  and  it  was  held 
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that  the  plaintiff  was  entitled  to  judgment  against  all  the  defendants 
severally-,  according  to  the  verdict.  The  verdict  in  this  case  is  in  the 
same  form.  This  practice  was  also  recognized  in  Jackson  v.  Scoville^ 
5  Wendell,  96. 

The  plaintiff  must  have  judgment  accordinglj'.* 


E.    Registration  not  in  Chain  of  Title, 

VAN   RENSSELAER  v.   CLARK. 
Supreme  Coort  of  New  York.     1837. 
*         [Reported  17  Wend.  25.] 

This  was  an  action  of  ejectment,  tried  at  the  Tompkins  Circuit  in 
June,  1835,  before  the  Hon.  Hobert  Monell,  one  of  the  Circuit  judges. 

The  plaintiffs  showed  title  in  one  Derick  Schuj-ler,  to  lots  No.  57  and 
58  —  Ulj'sses,  in  the  military  tract,  containing  1,200  acres  of  land  and 
a  deed  from  Schujler  to  James  Van  Rensselaer,  the  father  of  the  plain- 
tiffs, bearing  date  25th  August,  1794,  con%'ejing  the  two  lots  for  the 
consideration  of  fifty  dollars  ;  which  deed  was  recorded  in  the  County 
of  Cayuga,  2d  January',  1804.  The  plaintiffs  did  not  prove  that  tlie 
deed  was  deposited  according  to  the  requirement  of  the  Act  of  1794. 
Previous  to  the  deed  from  Schuj-ler  to  Van  Rensselaer  being  recorded, 
to  wit,  on  the  2d  July,  1799,  Derick  Schuj-ler  for  the  consideration  of 
$1000,  conveyed  the  same  lots  to  one  Philip  H.  Schuyler,  who  pro- 
cured his  deed  to  be  recorded  on  the  25th  October,  1802,  and  on  2d 
April,  1805,  conveyed  lot  No.  57  to  one  Samuel  Clark  for  the  con- 
sideration of  $1300.  Clark  in  1806,  conveyed  to  James  Emott  for  the 
consideration  of  $2500,  and  Emott  in  1833,  conveyed  to  Mathias  Miller 
for  the  consideration  of  $10,233.43.  The  premises  in  question,  are 
part  of  lot  No.  57,  and  at  the  commencement  of  the  suit,  were  in  pos- 
session of  the  defendant  as  the  tenant  of  Miller.  It  was  proved  that 
Philip  H.  Schuyler  at  the  time  of  the  conveyance  to  him,  had  actual 
notice  of  the  deed  to  Van  Rensselaer ;  this  evidence  was  objected  to 
but  received  by  the  judge,  who  charged  the  jury  that  Philip  H.  Schuyler 
was  not  a  bona  fide  purchaser  and  his  deed  was  void,  notwithstanding 
it  was  first  recorded,  if  at  the  time  he  took  his  convej'ance  he  had 
knowledge  or  had  notice  of  the  previous  deed  to  Van  Rensselaer ;  and 

1  See  Edwards  v.  Banksmith,  35  Ga.  21.3  (1866) ;  Grant  v.  Bennett,  96  111.  513  (1880) ; 
Smith  V.  Hodsdon,  78  Me.  180  (1886). 

As  to  the  application  of  the  doctrine  of  lit  pendens  to  chattels  personal,  see  Wiijram 
V.  BucUei/,  [185)4]  3  Ch.  483;  Bolting  v.  Carter,  9  Ala.  921  (1846);  State  v.  Wichita 
Count.v,  59  Kan.  512(1898). 

The  whole  doctrine  of  lis  pendens  is  frequently  regulated  by  statute.  See  2  &  3 
Vict.  0.  11,  §  7  (1889) ;  Mass.  B.  L.  c.  134,  §§  12,  18. 

VOL.  VI.  —  23 
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that  the  record  of  the  deed  to  Van  Bensselaer  was  sufficient  notice  to 
subsequent  purchasers  and  rendered  void  the  convej-ances  to  them. 
The  defendant  excepted  to  the  charge,  and  the  jury  found  for  the  plain- 
tiffs.    The  defendant  moves  for  a  new  trial. 

X.  JI.  Palmer  and  S.  Stevens,  for  the  defendant. 

J.  A.  Collier,  for  the  plaintiffs. 

jBy  the  Court,  Covten,  J.  The  question  of  knowledge  in  Philip  H. 
Schuyler  was  put  to  the  jury,  who  found  for  the  plaintiffs  as  they  were 
directed  to  do  by  tlie  judge,  on  being  satisfied  that  he  had  actual  notice 
of  the  prior  deed.     Their  finding  is  fully  sustained  by  the  evidence. 

The  defendant  moves  for  a  new  trial  on  the  ground  that  James  Van 
Rensselaer's  deed,  not  being  deposited  as  required  M'  the  Statute,  was 
fraudulent  aitd  void  as  against  P.  H.  Schuyler,  though  he  had  full 
notice.  To  this  the  answer  is,  the  Act  applies  onh'  to  such  deeds  as 
were  dated  prior  to  its  passage,  which  was  on  the  8th  January,  1794. 
Van  Rensselaer's  deed  was  dated  in  August  of  that  year.  The  Statute 
of  8th  January,  1794,  after  reciting  that  manj-  frauds  had  been  com- 
mitted in  respect  to  these  bounty  lands,  bj-  forging  and  antedating  con- 
veyances of  lands  to  different  persons,  and  various  other  contrivances, 
so  that  it  had  become  difficult  to  discover  the  legal  title  ;  for  remedy 
whereof  and  in  order  to  detect  the  said  frauds  and  to  prevent  like  frauds 
in  future,  enacted,  by  §  1,  that  all  deeds,  &c.  theretofore  made  concern- 
ing such  lands  should,  on  or  before  the  1st  of  May,  1794,  be  deposited 
with  tlie  clerk  of  the  city  and  county  of  Albany  ;  and  that  those  not  so 
deposited  should  be  adjudged  fraudulent  and  void  against  the  subse- 
quent purchaser,  dbc.  for  valuable  consideration  ;  and  that  every  deed, 
&c.  thereafter  to  be  made,  &c.  should  be  adjudged  fraudulent  and  void 
as  against  any  subsequent  purchaser,  cfcc.  for  valuable  consideration, 
unless  recorded  by  the  clerk  of  Herkimer  County,  before  the  recording 
of  the  deed,  &c.  of  the  subsequent  purchaser.  Other  counties  were 
afterwards  substituted  as  places  of  registrj-. 

It  is  objected  that  Schuyler's  deed  was  first  recorded.  The  answer 
given  is,  he  had  actual  notice  of  Van  Rensselaer's  deed,  which  was  held 
sufficient  as  to  him  in  Jackson,  ex  dem.  Gilbert  v.  Burgott,  10  Johns. 
R.  457.  The  point  was  there  ver3'  fully  examined  bj-  Chief  Justice 
Kent,  who  delivered  the  opinion  of  the  court,  and  the  import  of  the 
iKOvd&  purchaser  for  a  valuable  consideration  was  considered  sj-nony- 
mous  with  bona  fide  purchaser.  And  it  was  held  that  actual  notice 
takes  away  bona  fides  as  effectually,  under  this  Act,  as  under  the 
General  Registry  Act.  The  position  was  never  doubted  as  to  the  latter, 
and  was  so  expressly  adjudged  in  Jackson,  ex  dem.  Merrick  v.  Post, 
15  Wendell,  588.  The  case  of  Jackson  v.  Burgott  turned  on  the  very 
points  arising  out  of  the  identical  Statute  on  which  the  titles  of  these 
parties  depend.  The  court  held,  1.  that  actual  notice  was  equivalent 
to  registrj',  and  2.  that  this  was  so  as  well  at  law  as  in  equity.  That 
it  is  so  in  equity  is  admitted  by  the  English  courts  in  respect  to  the 
Middlesex  Registry  Act,  7  Anne,  ch.  20,  §  1,  which  was  the  model  of 
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this  Military'  Registry  Act ;  though  the  King's  Bench  in  Doe  ex  dem. 
Robinson  v.  Allsop,  5  Barn.  &  Aid.  142,  refused  to  import  the  equi- 
table doctrine  into  a  court  of  law.  This  is  but  little  more,  probabty, 
than  a  dispute  about  form  ;  at  any  rate,  it  is  enough  for  us  to  see  that 
the  contrary  has  been  long  settled  in  this  court. 

But  it  is  said  that  Clark  bought  of  Schuyler  on  the  faith  of  finding 
that  his  deed  was  first  recordefl,  and  that  he  shall  not  be  holden  to  look 
farther,  and  run  the  hazard  of  actual  notice  to  Schuyler.  In  Jackson 
ex  dem.  Merrick  v.  Post,  it  was  held  that  the  registry  of  a  deed  is 
notice  to  every  one,  from  the  time  of  its  being  recorded,  even  to  a  pur- 
chaser standing  a  second  or  farther  remove  from  the  common  source  of 
title.  The  same  case  held  that,  having  such  notice,  the  purchaser 
takes  at  the  peril  of  his  immediate  grantor's  title  being  impeached  by 
actual  notice,  though  his  deed  was  recorded  previous  to  the  adverse 
one.  This,  it  is  true,  was  under  the  General  Registry  Acts  ;  but  if  the 
case  of  Jackson  v.  Surgott  is  to  govern,  the  same  rules  apply  to  deeds 
of  military  bounty  lands.  That  case  holds,  that  actual  notice  is  a  sub- 
stitute for  registry.  Under  both  Acts,  to  entitle  the  purchaser  to  pro- 
tection he  must  be  a  bonajide  purchaser  in  the  strict  senge  of  the  term. 
He  must  not  have  notice  when  he  buys.  If  the  registry  be  notice,  it 
takes  away  bona  fides.  There  is  nothing  to  distinguish  the  two  Acts 
in  regard  to  the  eflSect  of  registry.  By  both  it  is  declared  to  be  no- 
tice in  much  the  same  phraseology.  Under  the  General  Registry  Act 
it  is  declared  that  every  conveyance  not  recorded  shall  be  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  shall  be  first  dul^-  recorded.  1  R.  S. 
756,  §  1.  The  Act  in  question,  3  R.  S.  188,  §  1,  is,  that  it  "shall  be 
adjudged  fraudulent  and  void  as  against  any  subsequent  purchaser,  d;c. 
for  valuable  consideration."  The  condition  of  the  subsequent  pur- 
chaser, as  being  mediate  or  immediate  from  the  common  source  of  title, 
and  his  liability  to  be  affected  with  notice,  must  be  the  same  in  both 
cases.  The  only  question  which  can  arise  is  in  respect  to  the  quality  of 
his  purchase,  the  first  cited  Statute  demanding  bona  fides,  the  latter 
not  doing  so  in  terms, 

New  trial  denied.^ 

1  See,  accord,  Mahoney  v.  Middlelon,  41  CaL  41  (1871) ;  Fallass  v.  Pierce,  30  Wis. 
443  (1872) ;  Cook  v.  French,  96  Mich.  525  (1893) ;  Woods  v.  Garnett,  72  Miss.  78 
(1894). 
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MORSE  V.   CURTIS. 

Supreme  Judicial  Court  of  Massachusetts.     1885. 

[Eeptyrted  140  Mass.  112.] 

Morton,  C.  J.  This  is  a  writ  of  entrj'.  Both  parties  derive  their 
title  from  one  Hall.  On  August  8,  1872,  Hall  mortgaged  the  land  to 
the  demandant.  On  September  7,  1875,  Hall  mortgaged  the  land  to 
one.  Clark,  who  had  notice  of  the  earlier  mortgage.  The  mortgage 
to  Clark  was  recorded  on  Januar}'  31,  1876.  The  mortgage  to  the 
demandant  was  recorded  on  September  8,  1876.  On  October  4,  1881, 
Clark  assigned  his  mortgage  to  the  tenant,  who  had  no  actual  notice  of 
the  mortgage  to  the  demandant.  The  question  is  which  of  these  titles 
has  priority. 

The  same  question  was  directlj-  raised  and  adjudicated  in  the  two 
cases  of  Connecticut  v.  Bradish,  14  Mass.  296,  and  Trull  v.  Bigeloxo, ' 
16  Mass.  406.     These  adjudications  establish  a  rule  of  propertj-  which 
ought  not  to  be  unsettled,  except  for  the  strongest  reasons. 

It  is  true,  that,  in  the  later  case  of  Flynt  v.  Arnold,  2  Met.  619, 
Chief  Justice  Shaw  expresses  his  individual  opinion  against  the  sound- 
ness of  these  decisions ;  but  in  that  case  the  judgment  of  the  court 
was  distinctly  put  upon  another  ground,  and  his  remarks  can  only  be 
considered  in  the  light  of  dicta,  and  not  as  overruling  the  earlier 
adjudications. 

Upon  careful  consideration,  the  reasons  upon  which  the  earlier  cases 
were  decided  seem  to  us  the  more  satisfactory-,  because  thej-  best  fol- 
low the  spirit  of  our  registry  laws  and  the  practice  of  the  profession 
under  them.  The  earliest  registry  laws  provided  that  no  conveyance 
of  land  shall  be  good  and  effectual  in  law  "  against  anj'  other  person 
or  persons  but  the  grantor  or  grantors,  and  their  heirs  only,  unless  the 
deed  or  deeds  thereof  be  acknowledged  and  recorded  in  manner  afore- 
said."    St.  1783,  c.  37,  §  4. 

Under  this  Statute,  the  court,  at  an  early  period,  held  that  the 
recording  was  designed  to  take  the  place  of  the  notorious  act  of  livery 
of  seisin  ;  and  that,  though  by  the  first  deed  the  title  passed  out  of  the 
grantor,  as  against  himself,  yet  he  could,  if  such  deed  was  not  recorded, 
convey  a  good  title  to  an  innocent  purchaser  who  received  and  recorded 
his  deed.  But  the  court  also  held  that  a  prior  unrecorded  deed  would 
be  valid  against  a  second  purchaser  who  took  his  deed  with  a  knowl- 
edge of  the  prior  deed,  thus  engrafting  an  exception  upon  the  Statute. 
Reading  of  Judge  Trowbridge,  3  Mass.  575.  Marshall  v.  Fisk,  6 
Mass.  24. 

This  exception  was  adopted  on  the  ground  that  it  was  a  fraud  in  the 
second  grantee  to  take  a  deed,  if  he  had  knowledge  of  the  prior  deed. 
As  Chief  Justice  Shaw  forcibly  says,  in  Lawrence  v.  Stratton,  6  Cush. 
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163,  the  rule  is  "put  upon  the  ground,  that  a  part}'  with  such  notice 
could  not  take  a  deed  without  fraud,  the  objection  was  not  to  the  nature 
of  the  conveyance,  but  to  the  honesty  of  the  taker ;  and,  therefore,  if 
the  estate  had  passed  through  such  taker  to  a  bona  fide  purchaser, 
without  fraud,  the  conveyance  was  held  valid." 

This  exception  bj'  judicial  exposition  was  afterwai'ds  engrafted  upon 
the  Statutes,  and  somewhat  extended,  by  the  Legislature.  Rev.  Sts. 
c.  59,  §  28 ;  Gen.  Sts.  c.  89,  §  3 ;  Pub.  Sts.  ,c.  120,  §  4.  It  is  to  be 
observed  that,  in  each  of  these  revisions,  it  is  provided  that  an  unre- 
corded prior  deed  is  not  vahd  against  am-  persons  except  the  grantor, 
his  heirs  and  devisees,  "  and  persons  having  actual  notice  "  of  it.  The 
reason  why  the  Statute  requires  actual  notice  to  a  second  purchaser,  in 
order  to  defeat  his  title,  is  apparent :  its  purpose  is  that  his  title  shall 
not  prevail  against  the  prior  deed,  if  he  has  been  guilty  of  a  fraud  upon 
the  first  grantee ;  and  he  could  not  be  guiltj"  of  such  fraud,  unless  he 
had  actual  notice  of  the  first  deed. 

Now,  in  the  case  before  us,  it  is  found  as  a  fact  that  the  tenant  had 
no  actual  knowledge  of  the  prior  mortgage  to  the  demandant  at  the  time 
he  took  his  assignment  from  Clark ;  but  it  is  contended  that  he  had 
constructive  notice,  because  the  demandant's  mortgage  was  recorded 
before  such  assignment. 

It  was  held  in  Connecticut  v.  Bradish,  ubi  supra,  that  such  record 
was  evidence  of  actual  notice,  but  was  not  of  itself  enough  to  show 
actual  notice,  and  to  charge  the  assignee  of  the  second  deed  with  a 
fraud  upon  the  holder  of  the  first  unrecorded  deed.  This  seems  to  us 
to  accord  with  the  spirit  of  our  registry  laws,  and  with  the  uniform 
understanding  of  and  practice  under  them  by  the  profession. 

These  laws  not  only  provide  that  deeds  must  be  recorded,  but  they 
also  prescribe  the  method  in  which  the  records  shall  be  kept  and 
indexes  prepared  for  public  inspection  and  examination.  Pub.  Sts.  c. 
24,  §§  14-26.  There  are  indexes  of  grantors  and  grantees,  so  that,  in 
searching  a  title,  the  examiner  is  obliged  to  run  down  the  list  of 
grantors,  or  run  backward  through  the  list  of  grantees.  If  he  can 
start  with  an  owner  who  is  known  to  have  a  good  title,  as,  in  the  case 
at  bar,  he  could  start  with  Hall,  he  is  obliged  to  run  through  the  index 
of  grantors  until  he  finds  a  convej-ance  by  the  owner  of  the  land  in 
question.  After  such  convej'ance,  the  former  owner  becomes  a  stranger 
to  the  title,  and  the  examiner  must  follow  down  the  name  of  the  new 
owner  to  see  if  he  has  conveyed  the  land,  and  so  on.  It  would  be  a 
hardship  to  require  an  examiner  to  follow  in  the  indexes  of  grantors 
the  names  of  every  person  who,  at  any  time,  through  perhaps  a  long 
chain  of  title,  was  the  owner  of  the  land. 

We  do  not  think  this  is  the  practical  construction  which  lawyers  and 
conveyancers  have  given  to  our  registry  laws.  The  inconveniences  of 
such  a  construction  would  be  much  greater  than  would  be  the  incon- 
venience of  requiring  a  person,  who  has  neglected  to  record  his  prior 
deed  for  a  time,  to  record  it,  and  to  bring  a  bill  in  equity  to  set  aside 
the  subsequent  deed,  if  it  was  taken  in  fraud  of  his  rights. 
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The  better  rule,  and  the  one  the  least  likely  to  create  confusion  of  titles, 
seems  to  us  to  be,  that,  if  a  purchaser,  upon  examining  the  registry, 
find  a  conveyance  from  the  owner  of  the  land  to  his  grantor,  which 
gives  him  a  perfect  record  title  completed  by  what  the  law,  at  the  time 
it  is  recorded,  regards  as  equivalent  to  a  livery  of  seisin,  he  is  entitled 
to  rely  upon  such  record  title,  and  is  not  obliged  to  search  the  records 
afterwards,  in  order  to  see  if  there  has  been  any  prior  unrecorded  deed 
of  the  original  owner. 

This  rule  of  property,  established  by  the  early  case  of  Connecticut  v. 
Bradish,  ought  not  to  be  departed  from,  unless  conclusive  reasons 
therefor  can  be  shown. 

We  are  therefore  of  opinlop,  that,  in  the  case  at  bar,  the  tenant  has 
the  better  title ;  and,  according  to  the  terms  of  the  report,  the  verdict 
ordered  for  the  demandant  must  be  set  aside,  and  a 

New  trial  granted.^ 

P.  H.  Gooney,  for  the  demandant. 

E.  8.  Mansfield,  for  the  tenant. 


SECTION  IV. 

ESTOPPEL. 

WHITE  V.  PATTEN. 

Supreme  Judicial  Couri,  of  Massachusetts.    1837. 

IBeported  24  Pick.  324.] 

Writ  of  entry  to  recover  a  messuage  in  Brookline. 

On  a  case  stated,  it  appears,  that  both  parties  claim  under  Isaac 
Thayer. 

The  demandant  derives  his  title  from  a  mortgage  made  to  him  by 
Thaj'er,  dated  the  30th  of  December,  1833,  and  recorded  on  the  19th 
of  February,  1834,  containing  the  usual  covenants  of  seisin,  war- 
ranty, &c. 

At  the  time  of  the  execution  of  the  mortgage  to  the  demandant,  the 
legal  title  was  in  John  Perry,  the  father-in-law  of  Thayer.  Perry  con- 
veyed to  Thayer  in  fee  simple,  by  deed  dated  the  20th  of  Julj-,  1834, 
and  delivered  on  the  2d  of  August,  in  the  forenoon. 

The  tenant  derives  his  title  from  a  mortgage  made  to  him  by  Thayer, 
dated  the  21st  of  July,  1834,  and  delivered  on  the  2d  of  August,  1834, 
in  the  afternoon,  containing  the  usual  covenants  of  seisin,  warrant^',  &c. 
This  mortgage,  and  the  deed  from  Perry  to  Thayer,  were  left  for  regis- 
try at  the  same  time,  in  the  afternoon  of  the  2d  of  August. 

1  See  Day  v.  Waryt,  25  Vt.  397  (1853).  Cf.  Tenn.  Co.  v.  Gardner,  131  Ala.  599 
(1901). 
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Thayer  was  in  possession  at  the  time  of  making  the  mortgage  to  the 
demandant,  and  continued  in  possession  until  the  13th  of  Febru- 
arj',  1835,  when  the  demandant  entered  under  his  mortgage ;  and 
the  demandant  remained  in  possession,  by  Thayer,  who  became  his 
tenant,  until  Thayer  was  dispossessed  bj'  Patten,  by  a  writ  of  habere 
facias  on  a  judgment  against  Thayer.  The  demandant  had  no  actual 
notice  of  Thayer's  want  of  title,  at  the  time  when  Thayer  conveyed  to 
him,  and  Patten  had  no  actual  notice  of  that  conveyance  at  the  time 
when  Thayer  conveyed  to  Patten. 

Judgment  was  to  be  entered  for  the  demandant  or  the  tenant,  accord- 
ing to  the  opinion  of  the  court  on  the  foregoing  facts. 

O.  P.  Curtis  and  £.  R.  Curtis,  for  the  demandant.  Thayer  being 
in  possession  and  claiming  to  own  the  fee,  his  deed  to  the  demandant 
gave  a  title  valid  against  all  persons  except  the  true  owner.  Bearce  v. 
Jackson,  4  Mass.  R.  408.  Thayer  is  estopped  to  say,  he  was  not 
seised  at  the  time  when  he  delivered  that  deed ;  Comstock  v.  Smith, 
13  Pick.  119  ;  and  Patten,  who  claims  under  him,  being  privy  in  estate, 
i§  likewise  estopped.  Rawlyn's  Case,  4  Coke,  52  ;  Trevivan  v.  Xaro- 
rence,  1  Salk.  276  ;  Hifffit  v.  Buckndl,  2  Barn.  &  Adolph.  278 ;  Coe  v. 
Talcot,  5  Day,  88 ;  Penrose  v.  Griffith,  4  Binney,  231 ;  Carver  v. 
Astor,  4  Peters,  83 ;  Fairbanks  v.  Williamson,  7  Greenleaf,  97. 
The  moment  Thayer  obtained  a  title  from  Perry,  the  legal  owner,  it 
enured  to  the  use  of  the  demandant.  Somes  v.  Skinner,  3  Pick.  52, 
(2d  ed.  and  notes ;)  J)oe  v.  Oliver,  10  Barn.  &  Cressw.  186. 

Clarke,  for  the  tenant.  Under  our  Statutes,  the  conveyance  by 
Thayer  to  Patten,  after  Thayer  had  acquired  the  legal  title,  was  effectual 
against  all  persons.  His  previous  conveyance  was  good,  "  against  the 
grantor  and  his  heirs  only."  St.  1783,  c.  37,  §  4  ;  Revised  Stat.  c.  59, 
§  1,  28 ;  3  Mass.  R.  574,  575,  581,  582 ;  Bates  v.  Norcross,  14  Pick. 
230 ;  Ward  v.  Fuller,  15  Pick.  189 ;  2  Bl.  Comm.  290 ;  Davis  v. 
Sayden,  9  Mass.  R.  519.  A  purchaser  does  enough,  so  far  as  regards 
the  acts  of  his  grantor,  if  he  searches  the  records  back  to  the  time  when 
the  grantor  acquired  his  title  ;  if  he  must  go  farther  back,  for  the  pur- 
pose of  ascertaining  whether  the  grantor  did  not  convej-  before  he  had 
a  title,  he  must  make  the  like  investigation  in  regard  to  all  those  thi'ougU 
whose  hands  the  estate  had  previously  passed  for  a  series  of  years,  and 
titles  will  possess  no  certainty.  The  recording  of  the  deed  to  the  de- 
mandant, therefore,  was  not  constructive  notice  to  Patten.  If  the 
demandant,  in  the  exercise  of  ordinary  diligence,  had  examined  the 
records  before  he  took  his  deed,  he  would  have  perceived  that  Thayer 
had  no  title.  The  principle  of  estoppel  applies,  in  the  case  of  a  cove- 
nant of  warrantj',  to  prevent  circuity  of  action.  Thayer  is  estopped  to 
deny  the  demandant's  title,  because  the  demandant  might  sue  him  on 
his  covenant ;  but  Patten  is  a  stranger  and  not  liable  to  be  sued  on  any 
covenant,  and  so  there  is  no  circuity  of  action.  BligMs  Lessee  v. 
Rochester,  7  Wheaton,  547 ;  M'Grackin  v.  Wright,  14  Johns.  R.  194  ; 
Somes  V.  Skinner,  3  Pick.  61 ;  Comstock  v.  Smith,  13  Pick.  119. 
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Pdtnam,  J.,  afterward  drew  up  the  opinion  of  the  court.  If  the  con- 
troversy were  between  Thayer  and  White,  it  would  be  perfectly  clear 
that  Thayer  could  not  prevail,  notwithstanding  the  legal  title  were  in 
Perry,  at  the  time  when  Thayer  conveyed  to  White.  Thayer,  having 
subsequently  acquired  the  legal  title,  would  be  estopped  to  say  that  he 
was  not  seised  in  fee  of  the  estate  which  he  had  conveyed  with  warranty 
to  White.     Somes  v.  Skinner,  3  Pick.  60. 

It  is  then  to  be  considered,  whether  the  tenant,  who  claims  the  same 
estate  as  the  grantee  of  Thaj-er,  by  a  subsequent  conve3'ance  of  the 
same,  is  estopped  to  say  that  Thaj^er  was  not  seised,  inasmuch  as 
Thayer  himself  would  be  clearly  so  estopped,  if  he  were  a  part}'. 

In  1  Salk.  276,  Trevivan  v.  Lawrence  et  al.,  it  was  held,  that  parties 
and  .all  claiming  under  tbem  were  bound  b}'  estoppels  ;  "  as  if  a  man 
makes  a  lease  by  indenture  of  D.,  in  which  he  hath  nothing,  and  after- 
wards purchases  D.  in  fee,  and  afterwards  bargains  and  sells  it  to  A. 
and  his  heirs,  A.  shall  be  bound  by  the  estoppel ;  and  that  where  tlie 
estoppel  works  on  the  interest  in  the  land,  it  runs  with  the  land  into 
whose  hands  soever  the  land  comes." 

So  in  6  Mod.  258,  s.  c,  Lord  Chief  Justice  Holt  states  the  case 
thus:  "If  a  man  by  deed  indented  make  a  lease  of  Dale,  reserving 
reut,  in  which  at  that  time  he  has  nothing,  and  afterwards  he  purchases 
Dale,  and  bargains  and  sells  it  to  a  stranger,  the  bargainee  shall  hold 
it  liable  to  the  first  lease,  and  coming  under  him  who  made  the  lease 
shall  be  estopped  to  say  that  the  bargainor  had  nothing  to  let  in  the 
premises  at  the  time  of  the  lease  made ;  for  this  estoppel  runs  upon  the 
land  and  alters  the  interest  of  it." 

The  case  of  Fairbanks  et  al.  v.  Williamson,  7  Greenleaf,  96,  is  in 
point.  On  the  loth  of  December,  1818,  Weston  made  a  deed  to 
Webster.  The  demandants  levied  an  execution  upon  the  demanded 
premises  as  belonging  to  Webster,  in  July,  1827,  and  Webster  released 
to  the  demandants  on  the  27th  of  August  following.  When  Weston 
made  his  deed  to  Webster,  he  (Weston)  had  no  title,  but  it  was  in  the 
Commonwealth.  But  in  June,  1820,  the  committee  for  the  sale  of 
eastern  lands  conveyed  the  title  of  the  Commonwealth  to  Weston. 
Weston,  on  the  10th  of  May,  1821,  conveyed  the  demanded  premises 
to  the  tenant  in  fee.  And  it  was  held  that  Weston,  by  his  deed  and 
covenant  (although  it  was  not  of  general  warrant^',  as  is  the  case  at  bar) 
was  estopped  to  make  anj"  claim  or  title  to  the  land,  and  that  the  tenant, 
claiming  subsequently  under  Weston,  was  privy  in  estate  and  bound  b^' 
the  estoppel. 

The  case  of  Weale  v.  Lower,  PoUexfen,  60,  is  to  the  same  point. 
Where  one  conveyed  by  a  fine  an  estate  which  at  the  time  was  contin- 
gent, yet  the  party  conveying  was  bound  by  estoppel,  and  when  the 
contingency  happened,  that  "  which  at  the  beginning  was  only  good 
against  him  by  estoppel  would  then  have  been  turned  into  a  good  estate 
and  term  in  interest."  And  p.  66,  per  Lord  Chief  Justice  Hale  :  "  The 
estate  which  cometh  to  the  heir  upon  the  happening  of  the  contingency, 
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feeds  his  estoppel,  and  the  estate  by  estoppel  becometh  an  estate  In 
interest,  and  shall  be  of  the  same  effect  as  if  the  contingency  had  hap- 
pened before  the  fine  levied." 

So  in  the  case  at  bar,  Thayer  and  his  heirs  and  assigns  are  bound  by 
his  deed  with  warranty  to  White.  The  tenant  claims  the  same  estate  as 
the  assignee  or  grantee  of  Thayer  by  a  subsequent  conveyance,  and  the 
tenant  is  concluded,  as  his  grantor  was  concluded,  to  aver  that  Thajxr 
had  no  title  when  he  convej'ed  to  White.  The  tenant  is  privy  in 
estate. 

Co.  Lit.  352  a.  Privies  in  blood,  as  the  heir,  privies  in  estate,  as  the 
feoffee,  lessee,  &c.,  privies  in  law,  comprehending  those  who  come  in 
by  act  in  law  or  in  the  post,  shall  be  bound  and  take  advantage  of 
estoppels. 

Termes  de  la  Lej',  Privy.  "  The  lessees  or  feoffees  are  called  pri- 
vies in  estate,  and  so  are  their  heirs." 

The  conveyance  of  the  title  by  the  deed  of  Perry  to  Thaj-er,  after  his 
deed  to  White,  turned  the  estoppel  which  bound  Thayer  and  his  heirs 
and  assigns,  into  a  good  estate  in  interest.  So  that  bj'  the  operation 
of  law  the  interest  should  be  considered  as  vested  in  him  in  the  same 
manner  as  if  it  had  been  conveyed  to  Thayer  before  he  conveyed  to 
White.  And  Lf  that  had  been  the  case  there  could  be  no  question  be- 
tween these  parties  now  before  the  court.  For  White  procured  his  deed 
from  Thayer  to  be  recorded-  before  the  tenant  obtained  his  deed  from 
Thayer. 

It  would  be  very  easy  to  multiplj'  authorities  in  support  of  the  prin- 
ciple upon  which  this  case  is  decided,  but  it  is  not  necessary.  The 
court  are  of  opinion,  for  the  reasons  and  upon  the  authorities  before 
referred  to,  and  cited  by  the  counsel  for  the  demandant,  that  he  is  en- 
titled to  recover.!  • 


CALDER  V.   CHAPMAN. 

SiTPREME  Court  of  Pennstlvania.     1866. 

[Reported  52  Fa.  359.] 

Error  to  the  Court  of  Common  Pleas  of  Wayne  Couutj'. 

This  was  an  action  of  ejectment  by  Abner  Chapman  against  Alex- 
ander Calder,  William  C.  Marshall  and  Walker  Marshall,  for  a  tract 
of  about  30  acres  of  land.  Israel  Chapman  and  Alexander  Calder, 
being  the  joint  owners  of  a  large  tract  of  land,  made  partition,  and 
Chapman  conveyed  to  Calder  the  one-half,  "  excepting  from  and  out 
of  the  above  described  premises  the  undivided  two-thirds  part  of  the 
'  Factory  Lot.' "  Subsequently,  under  proceedings  in  partition,  Chap- 
man acquired  title  to  the  whole  "  Factory  Lot."  Afterwards,  Novem- 
ber 1st,  1853,  Calder  mortgaged  to  the  Marshalls,  defendants,  the 

>  Followed,  KnigJU  v.  Thayer,  125  Mass.  25  (1878) ;  McGusker  v.  McEvey,  9  R.  I. 
528  (1870). 
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whole  tract,  describing  it  by  metes  and  bounds,  which  included  the 
"  Factory  Lot."  The  lot  was  not  excepted  from  the  mortgage.  Chap- 
man having  died,  his  executors  conveyed  the  "  Factory  Lot"  to  Calder, 
September  21st,  1854.  On  the  5th  of  August,  1858,  a  judgment  was 
recovered  against  Calder,  under  which  the  "  Factory  Lot "  was  sold  to 
Abner  Chapman,  plaintiff,  and  conveyed  to  him  by  the  sheriff,  Septem- 
ber 4th,  1862.  The  whole  tract  was,  on  the  2d  of  September,  1862, 
sold  by  the  sheriff  to  the  Marshalls  under  their  mortgage.  Chapman 
then  brought  this  action  of  ejectment. 

On  the  trial,  Barrett,  P.  J.,  charged,  amongst  other  things :  — 

"  The  question  raised  is,  Whether  the  '  Factory  Lot'  was  bound  by 
the  mortgage.  As  between  the  parties  it  clearly  would  have  been. 
The  mortgagor  might  have  perfected  his  title  to  the  land  for  the  benefit 
of  the  mortgagee.  But  we  have  to  deal  with  subsequent  lien-creditors. 
The  judgment  was  entered  against  property  acquired  subsequent  to  the 
mortgage.  It  became  at  once  a  lien.  A  judicial  sale  convej'ed  it  clear 
of  any  lien  under  the  mortgage. 

"  As  between  the  lien- creditors  the  judgment  had  preference.  But 
however  that  may  have  been,  it  was  a  judicial  sale,  and  the  title  to  the 
'  Factory  Lot '  passed  to  the  plaintiff.  If  Chapman  was  an  innocent 
purchaser,  then  he  tool?  it  discharged  from  the  lien  of  the  moitgage. 
If  he  was  not,  did  the  record  furnish  him  notice  of  any  lien  ?  It  must 
have  shown  that  the  title  to  the  lot  was  acquired  subsequentlj-  to  the 
making  and  recording  of  the  mortgage.  This  being  the  fact,  the  ver- 
dict of  the  jury  must  be  for  the  plaintiff." 

The  jury  having  found  for  the  plaintiff,  this  instruction  was  assigned 
for  error. 

^.  M.  Crane,  for  plaintiffs  in  error. 

S.  E.  Dimmick,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered,  October  17th,  1866,  by 

Bead,  J.  At  the  time  Alexander  Calder  executed  the  mortgage  to 
William  C.  Marshall  and  Walker  Marshall  of  the  30  acres  called  the 
"Factor^'  Lot,"  included  in  the  boundaries  of  a  larger  piece  of  land 
embraced  in  the  mortgage,  the  mortgagor  had  no  title  or  estate  of  any 
kind  in  the  said  "  Factory  Lot."  The  mortgage  was  dated  November 
1st,  1853,  and  recorded  on  the  3d. 

At  the  time  of  the  execution,  Israel  Chapman  was  the  undisputed 
owner  of  the  30  acres,  and  he  died  in  Jul}',  1854 ;  and  Abner  Chap- 
man, who  was  one  of  the  sons  of  Israel,  with  the  executors  and  other 
heirs  of  the  said  decedent,  by  deed  dated  September  21st,  1854,  con- 
veyed the  "  Factory  Lot"  to  Alexander  Calder. 

The  judgment  of  Van  Dusen  &  Jagger  against  Alexander  Calder 
was  entered  August  5th,  1858  ;  and,  on  the  23d  of  August,  1862,  the 
"Factory  Lot"  was  sold  thereon,  by  the  sheriff,  to  Abner  Chapman, 
and  deed  executed  to  him  and  acknowledged  by  the  sheriff,  Septem- 
ber 4th,  1862 ;  the  moneys  arising  from  the  said  sale  being  applied 
to  an  earlier  judgment  of  Hornbeck  v.  Calder. 
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The  Marshalls  proceeded  on  the  mortgage,  and  on  the  2d  September, 
1862,  the  sheriff,  under  levari  facias,  sold  the  larger  tract,  including 
the  thirt3--acre  "  Factorj'  Lot,"  to  the  plaintiffs,  the  Marshalls;  the 
deed  to  them  was  executed  and  acknowledged  September  4th,  1862. 

The  question  is,  By  these  sales  who  became  the  owner  of  the  "  Fac- 
tor}-  Lot "  ?     Was  it  Chapman,  or  the  Marshalls? 

It  is  said,  "  that  if  a  man  sells  and  convej-s  land  to  which  he  has  no 
right  or  title,  and  afterwards  buj-s  or  acquires  the  title  to  the  same 
land,  he  cannot  claim  it  as  against  his  grantee ; "  and,  whether  this 
rule  is  based  on  estoppel  or  rebutter,  or  upon  the  equitj-  as  practised 
in  Pennsj-lvania  by  which  that  which  ought  to  be  done  is  considered  as 
done,  is  perhaps  immaterial,  as  the  effects  of  our  Recording  Acts  must 
be  the  same  in  either  case. 

This  whole  subject  has  been  fully  ventilated  by  Judge  Hare  in  his 
ver^'  able  note  to  the  Duchess  of  Kingston's  Case,  in  2  Smith's  Lead. 
Cas.  pp.  705,  723-4  (ed.  1866),  and  in  Mr.  Rawle's  excellent  work  on 
Covenants  for  Title  (3d  ed.),  ch.  9 ;  and  perhaps  the  most  succinct 
statement  of  the  doctrine  is  to  be  found  in  the  very  clear  and  lucid 
opinion  of  Mr.  Justice  Nelson,  in  Van  Rensselaer  v.  Kearney,  11 
How.  297.  "  It  is  a  doctrine,  therefore,"  said  he,  "  when  properly  un- 
derstood and  applied,  that  concludes  the  truth  in  order  to  prevent 
fraud  and  falsehood,  and  imposes  silence  on  a  party  only  where,  in 
conscience  and  honesty,  he  should  not  be  allowed  to  speak." 

Now,  in  the  present  case,  in  searching  for  encumbrances  or  convey- 
ances, the  search  against  Calder  would  begin  with  his  title  from  Chap- 
man, and  the  search  bej'ond  would  be  against  Chapman  and  those 
through  whom  he  claimed ;  and  a  search  against  Calder  during  the 
same  period  would  be  considered  an  utter  absurdity.  If  the  mortgage 
and  the  conveyance  were  ten  years  apart,  the  case  would  only  be  more 
glaring  than  the  one  presented  to  us. 

In  Vhler  v.  Hutchinson,  11  Harris,  110,  it  was  held  that  the  holder 
of  an  unrecorded  mortgage,  or  of  a  mortgage  illegally  recorded,  by 
giving  notice  of  its  existence,  at  a  sheriff's  sale  upon  a  judgment,  can- 
not bind  the  estate  mortgaged  in  the  hands  of  a  purchaser  at  such  sale, 
where  the  judgment-creditor  had  no  notice  of  the  mortgage  when  his 
judgment  was  entered.  In  this  case  the  mortgage  had  a  defective  ac- 
knowledgment. So,  where  the  mortgage  is  made  by  an  absolute  con- 
veyance with  a  deed  of  defeasance,  and  the  defeasance  is  unrecorded, 
it  is  decided  that  it  will  be  considered  as  an  unrecorded  mortgage ; 
and  where  the  absolute  deed  and  the  defeasance  were  recorded  in  the 
same  volume,  on  the  same  day,  and,  though  it  did  not  expressly  so 
appear,  most  probably  m  juxtaposition,  C.  J.  Gibson  said,  "  The  prin- 
ciple applicable  to  them  is  the  same :  a  creditor  in  search  of  a  clew 
to  the  title  would  necessarily  stop  at  a  conveyance  absolute  on  the  face 
of  it,  and  referring  to  nothing  beyond  it,  he  would  have  no  reason  to 
suspect  that  further  search  would  lead  to  a  defeasance,  of  which,  not 
lying  in  the  channel  of  the  title,  he  would  not,  though  actually  re- 
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corded,  be  bound  to  take  notice."  "  If  the  record  of  the  encumbrance 
lay  not  in  the  creditor's  way,  he  was  not  bound  to  notice  it."  Mc- 
Jjanuhan  v.  Beeside,  9  Watts,  .510,  511.  And,  in  LucKs  Appeal,  8 
Wright,  519,  it  was  held  that  mortgages  must  be  recorded  in  mortgage- 
books,  and  are  not  properly  recorded  in  any  other  species  of  books, 
where  they  cannot  be  found  by  means  of  the  mortgage  index.  In  that 
case  the  mortgage  was  recorded  in  the  Book  of  Miscellanies  in  North- 
ampton County,  and  it  was  held  to  be  an  unrecorded  mortgage. 

These  decisions  rule  this  case,  and  there  is  no  hardship  on  the  mort- 
gagees ;  for  an  examination  of  the  title  when  they  took  the  moitgage 
must  have  shown  them  Calder  had  no  title  to  the  "  Factoi-y  Lot ;  "  an 
innocent  creditor  should  not  suffer  for  their  gross  negligence. 

Judgment  affirmed. 


AYER  V.   PHILADELPHIA  BRICK  COMPANY. 

Supreme  Judicial  Court  of  Massachusetts.     1892. 

[Reported  157  Mass.  57.] 

Holmes,  J.  This  is  a  writ  of  entry  to  foreclose  a  mortgage.  The 
case  on  the  agreed  facts,  so  far  as  it  needs  to  be  stated,  is  this. 
One  Waterman  made  a  first  mortgage,  and  later  a  second  mortgage. 
The  first  was  foreclosed  and  the  land  subsequently  was  reconveyed  to 
him.  Then  the  holder  of  the  second  mortgage  conveyed  to  a  third 
person,  who  conveyed  to  the  demandant.  The  tenant  is  a  grantee  under 
Waterman.  The  demandant  argues  that  when  the  premises  came  back 
to  Waterman  his  title  inured  to  the  holders  of  the  second  mortgage  by 
force  of  his  covenant  of  warranty  therein.  KnigJit  v.  Thayer,  125 
Mass.  25,  27. 

'  Our  decision  will  turn  on  the  construction  of  the  second  mortgage 
deed.  In  the  granting  part  of  this  deed  the  land  is  stated  to  be  "  con- 
veyed subject  to  "  a  certain  right  of  drainage,  a  certain  easement,  "  and 
the  mortgage  hereinafter  named."  The  covenants  are  as  follows : 
"  And  I,  the  said  grantor,  for  myself  and  my  heirs,  executors,  and 
administrators,  do  covenant  with  the  said  grantees  and  their  heirs  and 
assigns,  that  I  am  lawfulh-  seised  in  fee  simple  of  the  aforcgranted 
premises ;  that  they  are  free  from  all  encumbrances,  except  a  certain 
mortgage  given  by  me  to  the  Boston  Five  Cents  Savings  Bank,  dated 
March  1,  1872,  to  secure  the  sum  of  forty  thousand  dollars,  the  right 
of  drainage  and  the  easement  aforesaid  ;  that  I  have  good  rigiit  to 
sell  and  convey  the  same  to  the  said  grantees,  and  their  heirs  and  as- 

1  See  Ford  v.  Unity  Church  Society,  120  Mo.  468  (1894). 
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signs  forever,  as  aforesaid ;  and  that  I  will,  and  my  heirs,  executors, 
and  administrators  shall,  warrant  and  defend  the  same  to  the  said 
grantees  and  their  heirs  and  assigns  forever,  against  the  lawful  claims 
and  demands  of  all  persons,  except  the  right  of  drainage  and  the 
easement  aforesaid." 

The  arguments  on  the  one  side  and  the  other  are  very  evenly  bal- 
anced. If  the  granting  part  of  the  deed  stood  as  now,  and  was  followed 
b}-  general  covenants  with  no  exceptions,  the  warranty  would  be  held 
to  be  limited  to  what  purported  to  be  conveyed,  that  is,  to  the  land 
subject  to  the  mortgage,  etc.,  and  would  not  extend  to  the  mortgage. 
JBrown  V.  South  Boston  Savings  Sank,  148_Mass.  300,  304.  Free- 
man V.  Foster,  55  Maine,  508.  Jackson  v.  Hoffman,  9  Cowen,  271, 
273.  On  the  other  hand,  if  the  granting  part  simplj'  described  the 
land,  not  mentioning  the  mortgage,  and  the  covenants  were  in  their 
present  form,  the  warranty  would  extend  to  the  mortgage,  and  the  de- 
mandant would  be  entitled  to  prevail.  Estahrook  v.  Smith,  6  Gray, 
572. 

It  is  argued  in  the  present  case  that  the  words  "  the  same,"  in  the 
covenant  of  warranty,  cannot  be  taken  to  mean  onl^'  the  land  subject 
to  the  mortgage,  but  must  mean  the  land  in  view  of  the  exceptions 
in  the  covenant  against  encumbrances.  This  argument  standing  alone 
would  not  impress  us.  The  words  "the  same"  refer  to  "the  afore- 
granted  premises,"  and  the  construction  of  that  phrase  as  used  in  the 
covenants  is  too  well  settled  to  be  shaken  by  the  fact  that  out  of  exces- 
sive caution  the  grantor  has  repeated  the  limitations  to  his  liability  in 
a  covenant  collateral  to  the  one  under  consideration.  In  Leonard  v. 
Adams,  119  Mass.  366,  the  public  road  subject  to  which  the  fee- was 
granted  was  mentioned  in  the  covenant  against  encumbrances,  but  not 
in  the  covenant  of  warrantj',  and  the  same  is  true  of  the  mortgage  in 
Brown  v.  South  Boston  Savings  Bank,  ubi  supra,  and  Lively  v.  Rice, 
150  Mass.  171,  172.  See  also  Linton  v.  AUen,  154  Mass.  432,  436- 
438.  But  beside  the  exceptions  in  the  covenant  against  encumbrances, 
we  have  the  exceptions  in  the  covenant  of  warranty,  and  the  fact  that, 
having  mentioned  the  mortgage  three  lines  before,  and  undertaking 
the  supererogatory  work  of  stating  what  he  does  not  warrant  against, 
the  grantor  now  omits  the  mortgage  from  his  enumeration.  Coupled 
with  this  is  the  further  fact  that  the  present  instrument  is  a  mortgage, 
and  it  may  be  thought  natural  that  a  debtor  should  covenant  to  keep 
his  security  good,  even  as  against  paramount  liens.  Rawle  on  Cove- 
nants, (5th  ed.)  §  26.  It  may  be  replied  that  the  argument  from  the 
exceptions  in  the  covenant  of  warrant}-  is  the  same  in  kind  as  that  from 
the  covenant  against  encumbrances,  which,  standing  alone,  we  have 
rejected  ;  that  as  to  the  likelihood  of  a  debtor's  covenanting  to  keep  his 
security  good,  it  is  to  be  remembered  that,  so  far  as  personal  under- 
takings go,  he  has  promised  to  pay  the  debt,  and  that  the  covenant  to 
warrant  against  a  prior  mortgage  adds  little  except  the  possibility  of 
some  unforeseen,  undesirable,  and  unjust  complication  of  title  like  the 
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present.  So  far  as  it  would  tend  to  prevent  a  collusive  foreclosure  of 
the  prior  mortgage  and  a  subsequent  conveyance  to  the  debtor,  the 
personal  liability  of  the  debtor  would  be  enough  to  prevent  his  attempt- 
ing to  work  out  a  fraudulent  scheme,  if  he  had  one,  in  that  way.  Also 
it  ma}'  be  thought  undesirable  to  make  refined  distinctions  in  the  settled 
construction  of  "  aforegranted  premises"  in  the  covenants.  And  our 
attention  is  called  to  the  fact  that  in  the  power  to  sell ' '  the  granted 
premises  "  the  words  quoted  can  only  mean  the  land  subject  to  the  first 
mortgage.  Donahue  v.  Chase,  130  Mass.  137.  Deamaley  v.  Chase, 
136  Mass.  288.  If  there  are  no  exceptions  in  the  covenant  of  warranty, 
the  latter  considerations  might  prevail.  But  when  the  grantor  says 
that  he  will  warrant  and  defend  "against  the  lawful  claims  and  de- 
mands of  all  persons,  except  the  right  of  drainage  and  the  easement 
aforesaid,"  a  majority  of  the  court  feel  bound  to  take  his  words  as  bind- 
ing him  to  warrant  against  the  prior  mortgage,  and  to  say  that  in  the 
covenants  of  this  deed,  at  least,  the  phrase  "aforegranted  premises" 
manifestly  is  not  used  in  an  artificial  sense,  but  means  the  land.  The 
only  question  for  us  is  what  the  parties  saw  fit  to  say  in  the  particular 
case,  and  on  the  whole  we  are  of  opinion  that  their  words  require  the 
interpretation  which  we  have  given  to  them. 

Judgment  for  demandant. 

W.  G.  Russell  and  F.  W.  Kittredge,  for  the  demandant 

H.  G.  Parker  and  E,  L.  Band,  for  the  tenant. 


AYER  V.   PHILADELPHIA  BRICK  COMPANY. 

Supreme  Judicial  Court  of  Massachusetts.     1893. 

[Reported  159  Mass.  84.] 

Holmes,  J.  When  this  case  was  before  us  the  first  time,  157  Mass. 
57,  it  was  assumed  by  the  tenant  that  the  only  question  was  whether 
the  covenant  of  warrantj'  in  the  second  mortgage  should  be  construed 
as  warranting  against  the  first  mortgage.  No  attempt  was  made  to 
deny  that,  if  it  was  so  construed,  the  title  afterwards  acquired  by  the 
mortgagor  would  inure  to  the  benefit  of  the  second  mortgagee  under 
the  established  American  doctrine.  The  tenant  now  desires  to  reopen 
the  agreed  facts  for  the  purpose  of  showing  that  after  a  breach  of  the 
covenant  in  the  second  mortgage,  and  before  he  repurchased  the  land, 
the  mortgagor  went  into  bankruptcy  and  got  his  discharge.  The  judge 
below  ruled  that  the  discharge  was  immaterial,  and  for  that  reason 
alone  declined  to  reopen  the  agreed  statement,  and  the  case  comes 
before  us  upon  an  exception  to  that  ruling. 

The  tenant's  counsel  frankly  avow  their  own  opinion  that  the  dis- 
cbarge in  bankruptcy  makes  no  difiference.    But  they  say  that  the 


SECT.  IV.]  AYEE  V.   PHILADELPHIA  BRICK   COMPANY.  367 

inuring  of  an  after  acquired  title  by  virtue  of  a  covenant  of  warranty 
must  be  due  either  to  a  representation  or  to  a  promise  contained  in 
the  covenant,  and  that  if  it  is  due  to  the  former,  which  they  deem  the 
correct  doctrine,  then  thej"  are  entitled  to  judgment  on  the  agreed 
statement  of  facts  as  it  stands,  on  the  ground  that  there  can  be  no 
estoppel  by  an  instrument  when  the  truth  appears  on  the  face  of  it, 
and  that  in  this  case  the  deed  showed  that  the  grantor  was  conveying 
land  subject  to  a  mortgage.  If,  however,  contrary  to  their  opinion, 
the  title  inures  by  reason  of  the  promise  in  the  covenant,  or  to  prevent 
circuity  of  action,  then  they  say  the  provision  is  discharged  by  the 
discharge  in  bankruptcy. 

However  anomalous  what  we  have  called  the  American  doctrine  may 
be,  as  argued  by  Mr.  Rawle  and  others  (Rawle  on  Covenants,  (5th  ed.) 
§§  247  et  seq.),  it  is  settled  in  this  State  as  well  as  elsewhere.  It  is 
settled  also  that  a  discharge  in  bankruptcy  has  no  eflfect  on  this  opera- 
tion of  the  covenant  of  warrant}'  in  an  ordinary  deed  where  the  warranty 
is  coextensive  with  the  grant.  £ush  v.  Cooper,  18  How.  82.  JRtiss  v. 
Alpaugh,  118  Mass.  369,  376.  Gihhs  v.  Thayer,  6  Cush.  30.  Coh  v. 
Raymond,  9  Gray,  217.  Rawle  on  Covenants,  (5th  ed.)  §  251.  It 
would  be  to  introduce  further  technicality  into  an  artificial  doctrine 
if  a  different  rule  should  be  applied  where  the  conveyance  is  of  land 
subject  to  a  mortgage  against  which  the  grantor  covenants  to  warrant 
and  defend.  No  reason  has  been  offered  for  such  a  distinction,  nor 
do  we  perceive  any. 

But  it  is  said  that  the  operation  of  the  covenant  must  be  rested 
on  some  general  principle,  and  cannot  be  left  to  stand  simply  as  an 
unjustified  peculiarity  of  a  particular  transaction  without  analogies 
elsewhere  in  the  law,  and  that  this  general  principle  can  be  found 
only  in  the  doctrine  of  estoppel  by  representation,  if  it  is  held,  as  the 
cases  cited  and  many  others  show,  that  the  estoppel  does  not  depend 
on  personal  liability  for  damages.  Rawle  on  Covenants,  (5th  ed.) 
§251. 

If  the  American  rule  is  an  anomaly,  it  gains  no  strength  by  being 
referred  to  a  principle  which  does  not  justify  it  in  fact  and  by  sound 
reasoning.  The  title  may  be  said  to  inure  by  way  of  estoppel  when 
explaining  the  reason  why  a  discharge  in  bankruptcy  does  not  affect 
this  operation  of  the  warranty  ;  but  if  so,  the  existence  of  the  estoppel 
does  not  rest  on  the  prevention  of  fraud  or  on  the  fact  of  a  represen- 
tation actually  believed  to  be  true.  It  is  a  technical  effect  of  a  tech- 
nical representation,  the  extent  of  which  is  determined  by  the  scope 
of  the  words  devoted  to  making  it.  A  subsequent  title  would  inure 
to  the  grantee  when  the  grant  was  of  an  unencumbered  fee  although 
the  parties  agreed  by  parol  that  there  was  a  mortgage  outstanding; 
(^Chamberlain  v.  Meeder,  16  N.  H.  381,  384 ;  see  Jenkins  v.  OoUard, 
145  U.  S.  546,  560 ;)  and  this  shows  that  the  estoppel  is  determined 
by  the  scope  of  the  conventional  assertion,  not  by  an}'  question  of 
fraud  or  of  actual  belief.    But  the  scope  of  the  conventional  assertion 
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is  determined  by  the  scope  of  the  warrant}'  which  contains  it.  Usually 
the  warranty  is  of  what  is  granted,  and  therefore  the  scope  of  it  is 
determined  by  the  scope  of  the  description.  But  this  is  not  necessa- 
rily so  ;  and  when  the  warranty  says  that  the  grantor  is  to  be  taken  as 
assuring  you  that  he  owns  and  will  defend  you  in  the  unencumbered 
fee,  it  does  not  matter  that  by  the  same  deed  he  avows  the  assertion 
not  to  be  the  fact.  The  warranty  is  intended  to  fix  the  extent  of 
responsibilitj'  assumed,  and  by  that  the  grantor  makes  himself  answer- 
able for  the  fact  being  true.  In  short,  if  a  man  by  a  deed  says,  I 
hereby  estop  mj-self  to  deny  a  fact,  it  does  not  matter  that  he  recites 
as  a  preliminary  that  the  fact  is  not  true.  The  difference  between  a 
warranty  and  an  ordinary  statement  in  a  deed  is,  that  the  operation 
and  effect  of  the  latter  depends  on  the  whole  context  of  the  deed, 
whereas  the  warranty  is  put  in  for  the  express  purpose  of  estopping 
the  grantor  to  the  extent  of  its  words.  The  reason  "  why  the  estoppel 
should  operate,  is,  that  such  was  the  obvious  intention  of  the  parties." 
Blake  v.  Tucker,  12  Vt.  39,  45. 

If  a  general  covenant  of  warrantj'  following  a  conveyance  of  only 
the  grantor's  right,  title,  and  interest  were  made  in  such  a  form  that 
it  was  construed  as  more  extensive  than  the  conveyance,  there  would 
be  an  estoppel  coextensive  with  the  covenant.  See  Blnnchard  v. 
Brooks,  12  Pick.  47,  66,  67 ;  Bigelow,  Estoppel,  (5th  ed.)  403.  So 
in  the-case  of  a  deed  by  an  heir  presumptive  of  his  expectancy  with 
a  covenant  of  warranty.  In  this  case,  of  course,  there  is  no  pretence 
that  the  grantor  has  a  title  coextensive  with  his  warrantj'.  Trull  v. 
Eastman,  3  Met.  121,  124.  In  Lincoln  v.  Emerson,  108  Mass.  87, 
a  first  mortgage  was  mentioned  in  the  covenant  against  encumbrances 
in  a  second  mortgage,  but  was  not  excepted  from  the  covenant  of 
warranty.  The  title  of  the  mortgagor  under  a  foreclosure  of  the  first 
mortgage  was  held  to  inure  to  an  assignee  of  the  second  mortgage. 
Here  the  deed  disclosed  the  truth,  and  for  the  purposes  of  the  tenant's 
argument  it  cannot  matter  what  part  of  the  deed  discloses  the  truth, 
unless  it  should  be  suggested  that  a  covenant  of  warranty  cannot  be 
made  more  extensive  than  the  grant,  which  was  held  not  to  be  the 
law  in  our  former  decision.  See  also  Calvert  v.  Sebright,  15  Beav. 
156,   160. 

The  question  remains  whether  the  tenant  stands  better  as  a  pur- 
chaser without  actual  notice,  assuming  that  he  had  not  actual  notice 
of  the  second  mortgage. 

"  It  has  been  the  settled  law  of  this  Commonwealth  for  nearly  forty 
years,  that,  under  a  deed  with  covenants  of  warranty  from  one  capable 
of  executing  it,  a  title  afterwards  acquired  by  the  grantor  inures  by 
way  of  estoppel  to  the  grantee,  not  only  as  against  the  grantor,  but 
also  as  against  one  holding  by  descent  or  grant  from  him  after  acquir- 
ing the  new  title.  Somes  v.  Skinner,  3  Pick.  52.  White  v.  Patten, 
24  Pick.  324.  Jtuss  v.  Alpaugh,  118  Mass.  369,  376.  We  are  aware 
that  this  rule,  especially  as  applied  to  subsequent  grantees,  while  fol- 
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lowed  in  some  States,  has  been  criticised  in  others.  See  Rawle  on 
Covenants,  (4th  ed.)  427  et  seq.  But  it  has  been  too  long  established 
and  acted  on  in  Massachusetts  to  be  changed,  except  by  legislation." 
Knight  v.  Thayej;  125  Mass.  25,  27.  See  Powers  v.  Patten,  71 
Maine,  583,  587,  589;  McGusker  \.  McEvey,  9  R.  I.  528;  2'efftv. 
Munson,  57  N.  Y.  97. 

It  is  urged  for  the  tenant  that  this  rule  should  not  be  extended. 
But  if  it  is  a  bad  rule,  that  is  no  reason  for  making  a  bad  exception 
to  it.  As  the  title  would  have  inured  as  against  a  subsequent  pur- 
chaser from  the  mortgagor  had  his  deed  made  no  mention  of  the 
mortgage,  and  as  by  our  decision  his  covenant  of  warrant3'  operates 
b}'  wa}-  of  estoppel  notwithstanding  the  mention  of  the  mortgage,  no 
intelligible  reason  can  be  stated  why  the  estoppel  should  bind  a  pur- 
chaser without  actual  notice  in  the  former  case,  and  not  bind  him  in 
the  latter. 

Upon  the  whole  case,  we  are  of  opinion  that  the  demandant  is  en- 
titled to  judgment.  Our  conclusion  is  in  accord  with  the  decision  in 
a  very  similar  case  in  Minnesota.  Sandwich  Manuf.  Co.  v.  ZeUmer, 
48  Minn.  408. 

Exceptions  overruled. 

H.  G.  Parker  and  J.  O.  Gray,  (E.  L.  Band  with  them,)  for  the 
tenant. 

W.  G.  Bussell  and  F.  W.  Eittredge,  for  the  demandant. 


SECTION  V. 

MABSHALLING. 


DAY   V.   MUNSON. 
Supreme  Coi3kt  of  Ohio.    1863. 

[Reported  14  Ohio  St.  488.] 

Reserved  in  the  District  Court  of  Cuj-ahoga  County. 

This  action  was  instituted  by  the  plaintiffs,  to  enforce  the  liens  which 
they  claim  were  secured  to  them  by  two  mortgages  upon  certain  chattel 
property,  executed  by  the  defendants,  Munson  &  Spear,  to  secure  cer- 
tain indebtedness  to  them. 

The  Cleveland  Paper  Mill  Company,  as  the  assignee  of  T.  L.  Wilcox, 
to  whom  a  mortgage  was  executed  upon  the  same  propertj'  substan- 
tially, and  Younglove  &  Hoyt,  who  likewise  received  from  said  Munson 
&  Spear  a  mortgage  on  the  same  property,  were,  among  others,  made 
parties. 

The  dates,  times  of  filing  and  refiling,  and  the  amounts  due  on  each 
VOL.  VI. —24 
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of  these  mortgages,  on  the day  of  September,  1861,  as  found  by 

the  District  Court,  are  as  follows :  — 

1.  First  mortgage  to  the  plaintiffs,  dated  December  12,  1857,  filed 
February  16,  1858  ;  re-filed  March  22,  1859  ;  amount  $995. 

2.  Second  mortgage  to  the  plaintiffs,  dated  July  3, 1858,  filed  July  6, 
1858  ;  refiled  July  7,  1859  ;  amount  $467.56. 

3.  Mortgage  to  Wilcox,  dated  July  6,  1858,  filed  July  6,  1858 ;  re- 
filed  July  1,  1859  ;  amount  $54.17. 

4.  Mortgage  to  Younglove  &  Hoyt,  dated  October  28,  1858,  filed 
October  28,  1858 ;  refiled  October  14,  1859 ;  amount  $949.75. 

The  pleadings  and  the  findings  of  the  District  Court,  show  that  the 
Wilcox  mortgage  had  originally  been  given,  with  full  knowledge,  on 
the  part  of  Wilcox,  of  plaintiffs'  mortgages,  to  secure  the  payment  of 
$1000,  due  from  Munson  &  Spear ;  that  on  the  30th  December,  1858, 
Wilcox  assigned  said  mortgage  to  defendant  Warren  to  secure  the 
amount  then  due  Warren   from  Wilcox   (which  the   court  found,  as 

above,  to  amount  to  $54.17,  on  the day  of  September,  1861), 

also,  to  secure  anj'  future  advances  which  Warren  might  make  for 
Wilcox,  or  liabilities  which  he  might  incur  for  him.  That,  on  the  first 
of  Januaiy,  1859,  Wilcox  became  the  purchaser  of  the  property  from 
Munson,  subject  to  the  above  mortgages,  and  agreeing  to  pay  them  off, 
except  the  one  to  himself.  That,  about  September,  1859,  Warren  made 
advances  for  Wilcox,  or  became  liable  for  him  to  the  amount,  with  in- 
terest to  said  day  of  September,  1861,  of  $408.44.     That  the 

remainder  of  the  Wilcox  mortgage  was,  subsequent  to  the  commence- 
ment of  this  suit,  assigned  by  Warren,  at  the  request  of  Wilcox,  to 
the  Lake  Erie  Paper  Mill  Company,  who  are  now  the  owners  of  any 
benefit  that  may  be  derived  therefrom. 

The  amount  which  may  ultimately  be  realized  from  the  mortgaged 
property,  is  yet  uncertain ;  but  there  is  reason  to  apprehend  that  the 
proceeds  of  its  sale  wiU  be  insulBcient  to  discharge  the  amount  due  to 
the  plaintiffs  on  their  two  mortgages,  the  amount  found  due  to  Warren, 
as  the  assignee  of  the  Wilcox  mortgage,  and  the  amount  due  Young- 
love  &  Hoyt  under  their  mortgage.  And  with  a  view  to  the  adjust- 
ment and  determination  of  the  respective  piiorities  of  these  mortgagees, 
the  questions  of  law  arising  upon  the  facts  found  bj'  the  District  Court, 
and  shown  by  the  pleadings,  have  been  reserved  for  the  decision  of  this 
court. 

HitcJicock,  Mason,  and  Estep,  for  plaintiffs. 

£ackus  and  Noble,  foi'  Younglove  &  Hoj't. 

Scott,  J.  The  first  question  arising  in  this  case  is,  whether  bj'  force 
of  the  Statute,  the  plaintiffs'  mortgages,  upon  the  failure  to  refile  them 
within  one  j'ear  from  the  time  of  the  first  filing,  became  void  as  against 
Younglove  &  Hoyt,  whose  mortgage  was  executed  and  filed  within  the 
J'ear,  and  who  received  the  same  without  actual  notice  of  plaintiffs' 
mortgages. 

The  fourth  section  of  the  Act  requiring  mortgages  or  bills  of  sale  of 
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personal  property  to  be  deposited  with  township  clerics,  provides  that, 
"  Everj'  mortgage  so  filed,  shall  be  void,  as  against  the  creditors  of  the 
person  making  the  same,  or  against  subsequent  purchasers  or  mort- 
gagees in  good  faith,  after  the  expiration  of  one  j'ear  frotn  the  filing 
thereof,  unless,  within  thirtj'  days  nest  preceding  the  expiration  of  the 
said  term  of  one  year,  a  true  copj'  of  such  mortgage,  together  with  a 
statement  exhibiting  the  interest  of  the  mortgagee  in  the  property-  at 
the  time  last  aforesaid,  claimed  by  virtue  of  such  mortgage,  shall  be 
again  filed  in  the  office,"  «&c.     S.  &  C.  St.  476. 

The  first  section  of  the  same  Act  provides  that  mortgages  of  goods 
and  chattels,  not  accompanied  hy  deliverj',  and  followed  b\-  actual  and 
continued  change  of  possession,  shall  be  void  as  against  creditors,  and 
subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copj*  thereof,  shall  be  forthwith  deposited,  &c. 

The  question  in  this  case  turns  upon  the  proper  construction  and 
fneaning  of  the  expression  "  subsequent  purchasers  and  mortgagees  in 
good  faith,"  as  used  in  these  sections. 

It  is  well  settled,  in  New  York,  under  a  Statute  substantially  similar, 
and  from  which  our  own  has  been  mainly  copied,  that  to  constitute 
"  good  faith  "  on  the  part  of  the  subsequent  mortgagee,  there  must  be 
the  absence  of  actual  notice  of  the  existence  of  the  prior  mortgage. 
And  so  it  was  held  bj'  this  court,  in  Paine  et  al.  v.  Mason  et  ah,  7 
Ohio  St.  Rep.  198.  In  that  case,  it  was  also  held,  that  constructive 
notice  alone,  of  the  prior  mortgage,  would  not  constitute  mala  fides  on 
the  part  of  the  subsequent  mortgagee ;  and  that  as  against  him,  the 
priority  of  the  first  mortgage  could  not  be  retained,  without  refiling 
pursuant  to  Statute. 

That  decision,  unless  overruled,  must  be  fatal  to  the  claim  of  the 
plaintifl's  in  this  case.  We  are  accordinglj'  asked  to  reconsider  the 
question  thus  decided,  on  the  ground  that  the  court,  in  that  case,  as- 
sumed, without  full  consideration,  that  the  term  "  subsequent"  in  each 
of  these  sections  had  relation  to  the  same  thing ;  that  is,  to  the  time  of 
the  execution  of  the  mortgage  declared  to  be  void  ;  whereas  the  policy 
of  the  Statute  requires  the  term  "  subsequent,"  in  the  fourth  section  of 
the  Act,  to  be  construed  as  relating  to  the  expiration  of  the  year  within 
which  the  refiling  is  required.  And  in  support  of  this  view,  we  are 
referred  to  the  case  of  Meach  v.  Patchen,  4  Kernan,  71,  in  which  it 
was  so  held  by  the  Court  of  Appeals  of  New  York  (Mitchell,  J. ,  dis- 
senting). The  decision  of  the  majority  of  the  court,  in  that  case,  is 
supported  by  reasoning,  which  is,  certainly,  not  without  force.  But  it 
is  a  construction  given  to  the  Statute  after  its  adoption  in  this  State, 
and  in  opposition  to  the  opinion  expressed  hy  .Justice  Cowen,  in  Greg- 
ory V.  Thomas,  20  Wend.  19,  prior  to  the  enactment  of  the  Statute 
in  this  State.  This  latter  opinion,  it  is  true,  was  of  an  obiter  char- 
acter, but  I  am  not  aware  of  any  New  York  decision  to  the  contrary, 
prior  to  the  enactment  of  our  own  Statute.  Subsequent  decisions, 
which  could  not  have  been  before  the  mind  of  the  Legislature,  can 
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throw  no  liglit  on  its  intentions.  Besides,  tlie  phraseology  of  the 
fourth  section  of  the  Statute  of  this  State  differs  somewhat  from  that 
of  the  corresponding  section  in  the  New  York  Act,  and  is  such  that 
the  term  "subsequent,"  in  the  fourth  section,  cannot  well  be  regarded 
as  referring  to  any  later  point  of  time  than  the  original  filing  of  the 
mortgage.  The  language  is,  "  Every  mortgage  so  filed  shall  be  void, 
as  against  the  creditors  of  the  person  making  the  same,  or  against 
subsequent  purchasers  or  m.ortgagees  in  good  faith,"  &c.  Subsequent 
to  what?  The  phraseology  would  import,  subsequent  to  the  m,akwg, 
or  to  the  filing  of  the  mortgage,  which  are  the  only  acts  previously 
spoken  of.  As  the  term  refers  clearly  to  the  making  of  the  mortgage 
in  the  first  section,  it  should  not,  without  strong  reason,  be  differently 
construed  in  the  fourth.  And  we  think  it  by  no  means  clear,  that  the 
policy  of  the  Act  designed  to  place  a  mere  creditor  on  a  better  foot- 
ing than  a  bona  fide  mortgagee,  in  respect  to  the  laches  of  a  prior 
mortgagee. 

Where  a  subsequent  mortgage  is  taken  in  good  faith,  and  without 
actual  notice  of  a  prior  one,  no  satisfactory  reason  is  perceived,  why 
the  rights  of  its  owner  should  depend  on  the  fact  of  its  date  being  one 
daj'  before,  or  one  day  after,  the  laches  of  the  first  mortgagee.  In 
either  case,  the  Statute  may  reasonably  have  intended,  that  such  laches 
should  inure  to  the  benefit  of  the  specific  lienholder,  as  well  as  to  that 
of  the  mere  creditor. 

Besides,  no  disapprobation  of  the  construction  given  to  the  Statute, 
in  the  case  of  Paine  v.  Mason,  has  been  indicated  by  any  subsequent 
legislation  ;  and  when  to  this  acquiescence  we  add  the  further  consid- 
eration, that  a  decision  which  has  become  known,  and  been  acted  on  as 
an  established  rule  of  property,  should  not  be  lightly  overruled,  and 
the  law  be  thereby  rendered  uncertain,  we  are  satisfied  that  the  former 
decision  of  this  question  should  stand  as  the  law  of  this  State,  until 
changed  by  legislative  authoritj'. 

The  case,  then,  stands  thus :  The  plaintiffs'  mortgages,  not  having 
been  refiled,  pursuant  to  Statute,  are  void  as  to  Younglove  &  Hoyt, 
the  third  mortgagees ;  but  the  plaintiffs  retain  their  priority  of  lien 
over  Warren,  who  holds  under  Wilcox,  the  second  mortgagee,  and 
whose  mortgage  was  taken  with  actual  notice  of  the  plaintiffs'  prior 
mortgages.  WaiTcn's  lien  under  the  Wilcox  mortgage  has  priority 
over  that  of  the  third  mortgagees,  and  is  not  to  be  aflTected  by  the 
laches  of  the  plaintifls.  The  plaintiffs'  mortgages  are,  then,  not  to 
aflfect  the  rights  of  the  third  mortgagees ;  nor  is  the  laches  of  the 
plaintiflTs  to  affect  the  rights  of  the  second  mortgagee ;  and  whatever 
rights  these  conditions  leave  to  the  plaintiflTs  they  still  retain.  The  re- 
sult will  be,  if  the  fund  is  insuflScient  for  the  discharge  of  all  mort- 
gages, that  the  third  mortgagees,  Younglove  &  Hoyt,  are  entitled  to 
I  so  much  of  the  fund  as  would  be  applicable  on  their  mortgage,  after 
isatisfying  Warren's  prior  lien.  Warren  is  entitled  to  so  mucli  of  the 
fund  as  would  be  applicable  to  the  satisfaction  of  his  claim,  leaving 
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the  third  mortgage  out  of  the  question,  and  preserving  the  plaintiffs' 
priority  of  lien.     And  the  plaintiffs  are  entitled  to  the  residue. 

The  case  will,  therefore,  be  remanded  to  the  District  Court,  for  de- 
cree and  distribution  pursuant  to  the  foregoing  opinion  of  this  court, 
and  for  such  further  decree  as  maj-  become  necessarj-. 

Brinkerhoff,  C.  J.,  and  Wilder  and  White,  JJ.,  concurred. 

Banney,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


SAYRE  V.   HEWES. 

CouBT  OF  Chancery  and  Court  of  Errors  and  Appeals  op 
New  Jersey.'     1880,  1881. 

[Reported  32  N.  J.  Eq.  652  ;  33  N.  J.  Eq.  552.] 

On  final  bearing  on  bill,  answer  and  proofs. 

Mr.  Joseph  Coult,  for  complainant. 

Mr.  James  W.  Field,  for  defendant  Francis  M.  Hoag. 

The  Vice-chancellor.  [Van  Fleet.]  This  is  a  strife  for  posi- 
tion. The  facts  material  to  the  controversy  are  as  follows :  On  the 
3d  of  December,  1877,  Mrs.  Margaret  V.  Hewes  executed  a  chattel 
mortgage  on  certain  chattels,  then  being  in  a  building  in  the  city  of 
Newark,  to  Francis  M.  Hoag,  and  the  mortgage  was,  on  the  same 
day,  filed  in  the  oflflce  of  the  register  of  the  county  of  Essex  ;  a  second 
mortgage  on  the  same  chattels  was  executed  b^-  Mrs.  Hewes  to  Fred- 
erick Fisher,  February  14th,  1878,  which  was  filed  March  2d,  1878,  in 
the  oflBce  of  the  register  of  Hudson  County  ;  a  third  mortgage  was  exe- 
cuted by  Mrs.  Hewes  to  the  complainant  (Edward  Sayre),  on  the  same 
chattels,  February  25th,  1878,  which  was  also  filed  in  the  office  of  the 
register  of  Hudson  County  on  the  day  of  its  date ;  on  the  27th  of 
February,  1878,  the  complainant  recovered  a  judgment  against  Mrs. 
Hewes,  by  confession,  in  the  Essex  County  Circuit  Court,  and  another 
judgment  was  recovered  against  her,  bj'  confession,  in  the  same  conrt, 
bj'  Albert  H.  Hewes,  on  the  2d  of  March,  1878.  Executions  were  im- 
mediately issued  upon  these  judgments,  and  levies  made  upon  the 
chattels  covered  by  the  three  mortgages.  Albert  H.  Hewes  assigned 
his  judgment  to  the  complainant  immediately  after  its  recovery.  No 
consideration  was  paid  for  the  assignment.  The  complainant  and 
Frederick  Fisher  knew,  when  they  received  the  mortgages  made  to 
them,  that  Mrs.  Hewes  bad  previously  executed  a  mortgage  to  Mr. 
Hoag.  They  are  subsequent  mortgagees  with  notice  of  the  antecedent 
mortgage. 

Neither  of  the  complainant's  securities  is  founded  on  a  debt  actually 
existing  at  the  time  it  was  obtained.  Both  were  given  for  the  same 
1  In  the  latter  court  avl>  nom.  Hong  v.  Sayre. 
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purpose.  The  complainant  liad  become  suretj-  for  Mrs.  Hewes,  on  a  bond 
given  by  her  to  the  ordinary,  in  1874,  on  obtaining  a  letter  of  guardi- 
anship for  one  of  her  children.  The  mortgage  executed  to  him,  and 
the  judgment  recovered  by  him,  were  intended,  as  he  testifies,  to 
secure  him  against  loss  in  consequence  of  his  contract  of  suretyship  for 
her.  Prior  to  getting  these  securities,  he  had  paid  nothing  on  account 
of  that  contract ;  he  neither  paid  anything,  nor  expressly  bound  him- 
self to  stand  as  principal  in  that  contract,  at  the  time  he  obtained  these 
securities,  and  he  has  paid  nothing  since,  nor  incurred  any  new  or 
additional  obligation.  The  mortgage  and  judgment  were  without  other 
consideration  than  the  complainant's  contingent  liability  as  such  surety. 
No  debt  actually  existed  at  the  time  they  were  obtained,  and  none 
has  subsequen.tly  been  created.  In  the  papers,  the  complainant  has 
styled  himself  trustee  of  Mrs.  Hewes's  ward,  but  his  act,  in  this  respect, 
as  a  matter  of  law,  is  a  mere  piece  of  assumption.  As  surety  of  the 
guardian,  he  had  no  authority  to  constitute  himself  trustee  of  her  ward, 
and  thus,  in  virtue  of  his  own  act,  without  paying  anything,  or  binding 
himself  to  bear  the  whole  burden  of  her  obligation,  put  himself  in  a 
position  where  he  is  entitled  to  be  recognized  against  other  lien- 
holders,  as  a  creditor  invested  with  the  rights  of  the  ward.  "While 
Mrs.  Hewes  remained  guardian,  she  was  the  sole  representative  of  the 
ward,  and  her  sureties  had  no  right,  in  virtue  of  their  liability  for  her, 
to  assume  the  position  of  creditors  against  her  in  respect  to  her  ward's 
estate. 

The  mortgages,  it  will  be  observed,  were  filed  in  different  counties 
—  those  given  to  the  complainant  and  Mr.  Fisher  having  been  filed  in 
Hudson,  and  that  given  to  Mr.  Hoag,  in  Essex.  The  chattels  mort- 
gaged were,  at  the  time  the  mortgages  were  executed,  in  the  county  of 
Essex.  The  residence  of  the  mortgagor  is  in  dispute ;  but  the  evi- 
dence, I  think,  leaves  little  ground  for  diversity  of  opinion  as  to  where 
it  must  be  adjudged  to  have  been.  The  mortgagor's  husband  died  in 
1873.  At  thetime  of  his  death  his  residence  was  in  Kearney  Town- 
ship, Hudson  County.  The  mortgagor,  after  his  death,  continued  to 
occupy  the  house  in  which  he  had  resided.  She  spent  portions  of  each 
winter  thereafter,  up  to  the  winter  of  1876  and  1877,  in  the  city  of 
Newark,  sometimes  taking  a  house,  and  at  others  three  or  four  rooms, 
but  keeping  her  dwelling  in  Kearney  open,  and  she  and  her  family 
going  there  whenever  thej'  chose.  She  continued  to  reside  in  her 
house  in  Kearney  during  the  whole  of  the  winter  of  1877  and  1878, 
and  on  the  day  Mr.  Hoag's  mortgage  was  executed,  she  walked  from 
her  house  in  Kearney  to  Newark  to  execute  it.  If  it  be  taken  as 
true  that,  when  she  executed  this  mortgage,  she  declared  Newark  to  be 
the  place  of  her  residence  (the  weight  of  the  evidence  does  not,  how- 
ever, I  think,  establish  the  fact  that  such  a  declaration  was  made), 
still,  I  cannot  see  how  this  fact  can  affect  the  rights  of  the  complain- 
ant. The  question  as  to  him  is,  not  what  did  she  say  respecting  the 
place  of  her  residence,  at  the  time  she  executed  that  mortgage,  but 
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where,  in  fact,  did  she  then  reside.  His  rights  must  be  controlled  by 
the  fact,  and  not  bj-  her  representation.  The  evidence  shows,  conclu- 
sively, that  she  resided  in  Hudson  Conntj'  when  all  three  mortgages 
were  executed. 

It  is  clear,  then,  that  Mr.  Hoag's  mortgage  was  not  filed  in  the 
county  where  he  was  required  by  law  to  file  it,  in  order  to  give  it 
validity  against  the  creditors  of  the  mortgagor,  and  against  subsequent 
purchasers  and  mortgagees  in  good  faith.  The  law  upon  this  point  is 
plain  and  imperative.  Unless  a  mortgage  is  filed  in  the  county  where 
the  mortgagor  resides  (if  a  resident  of  this  State)  at  the  time  of  its 
execution,  or  the  mortgagee  takes  immediate  possession  of  the  mort- 
gaged chattels,  and  continues  in  the  actual  and  constant  possession  of 
them,  it  is  absolutely  void  as  against  the  creditors  of  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in  good  faith. 
Rev.  p.  709,  §§  39,  40;  Be  Courcey  v.  Collins,  6  C.  E.  Gr.  357. 

The  complainant  is  clothed  with  a  dual  character ;  he  is  both  a  cred- 
itor and  a  subsequent  mortgagee.  He  is  not,  however,  a  subsequent 
mortgagee  in  good  faith.  He  knew,  when  he  took  his  mortgage,  that 
a  prior  mortgage  had  been  given,  and  anj-  attempt  by  him  to  dislodge 
that  mortgage  from  its  position  of  superiority,  in  consequence  of  the 
failure  to  file  it  in  the  proper  countj-,  is,  in  equitj',  an  act  of  bad  faith. 
His  mortgage  must  therefore  be  awarded  a  position  subordinate  to 
that  held  by  the  mortgage  to  Mr.  Hoag.  He  stands,  however,  as  a 
judgment  creditor,  on  a  much  higher  plane.  The  Statute  makes  an 
important  distinction  between  creditors  and  subsequent  purchasers  or 
mortgagees.  Purchasers  or  mortgagees,  to  be  in  a  position  to  avail 
themselves  of  an  omission  by  an  antecedent  mortgagee,  must  have 
acted  without  notice  of  the  rights  of  the  holder  of  the  antecedent  secu- 
rity ;  but  not  so  with  creditors.  A  creditor  may  know  that  an  ante- 
cedent -mortgage  has  been  given,  yet  if  it  is  not  filed  according  to  the 
requirement  of  the  Statute,  and  he  obtains  a  judgment  and  procures  a 
levy  to  be  made,  his  lien,  by  force  of  the  Statute,  is  entitled  to  prefer- 
ence in  payment.  This  is  the  rule  plainly  prescribed  by  the  Statute. 
Had  the  meaning  of  the  Statute  ever  been  thought  to  be  open  to  doubt, 
its  construction  is  now  so  authoritatively  settled  as  to  be  no  longer 
open  to  discussion  in  this  court.  Williamson  v.  N.  J.  Southern  R.  R, 
Co.,  2  Stew.  Eq.  336 ;  s.  c.  1  Stew.  Eq.  278. 

To  what  extent,  then,  is  the  complainant  a  creditor?  Is  he  entitled 
to  that  position  in  virtue  of  both  of  his  judgments,  or  only  one  ?  The 
judgment  he  holds  under  assignment  from  Albert  H.  Hewes  does  not 
seem  to  be  open  to  any  valid  objection.  It  was  founded  on  a  just  debt, 
actually  existing  at  the  time  it  was  confessed.  The  defendant  Hoag 
cannot  impeach  the  complainant's  title  because  he  paid  nothing  for  it. 
The  judgment  creditor  had  an  unquestionable  right  to  assign  it,  with 
or  without  a  consideration,  just  as  he  pleased.  That  is  a  matter  which 
concerned  him  alone.  The  fact  that  the  assignment  was  gratuitous,  is 
only  important  as  it  may  serve  to  show  whether  the  foundation  of  the 
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judgment  was  honest  or  fraudulent.  Under  the  evidence,  there  can  be 
no  doubt  that  it  is  supported  b}'  a  just  debt. 

As  already  intimated,  the  complainant's  right  to  occupy  the  position 
of  a  judgment  creditor,  as  against  other  lien-holders,  under  the  judg- 
ment confessed  to  himself,  has  little  to  support  it  in  a  court  of  equitj*. 
Is  he  a  creditor  in  the  sense  in  which  that  term  is  used  in  this  Act? 
It  is  certain  that  no  debt  was  due  to  him  for  which  he  could  have  main- 
tained an  action.  At  the  time  of  his  recover}',  he  had  no  legal  or  just 
cause  of  action  against  the  defendant.  At  common  law,  a  judgment 
may  be  confessed  to  secure  a  debt  to  be  subsequently  created,  but  sup- 
pose the  consideration  promised,  is  never  furnished,  would  a  court  of 
equity  permit  the  judgment  to  be  collected,  or  give  such  a  judgment 
creditor  a  superior  position  against  an  unfiled  antecedent  mortgage,  the 
existence  of  which  was  known  to  him  when  he  obtained  his  judgment? 

Besides,  I  think  I  am  bound  to  consider  the  doctrine  as  settled,  so 
far  at  least  as  this  court  is  concerned,  that  a  judgment  on  bond  and 
warrant  of  attorney,  under  our  Statute,  can  only  be  entered  for  a  debt 
actually  existing  at  the  time  of  its  entrj',  and  that  a  simple  liability  as 
indorser  or  surety  does  not  constitute  such  a  debt.  "  It  is  an  abuse  of 
language  to  saj',"  says  Chancellor  Halsted,  "that  because  I  indorse 
your  note  to-day,  payable  three  months  hence,  to  be  used  by  you,  you 
are  indebted  to  me  to-daj-  for  the  amount  of  it."  Blackwdl  v.  Hankin, 
3  Hal.  Ch.  160.  But  the  decisive  authority  on  this  point  is  the  judg- 
ment of  the  Court  of  EiTors  and  Appeals,  in  Glapp  v.  Mi/,  3  Dutch. 
555.  It  will  be  remembered  that,  in  that  case,  it  was  finallj-  held,  by  a 
divided  court,  it  is  true,  after  repeated  and  exhaustive  discussion  by 
counsel  as  able  as  any  that  ever  adorned  the  bar  of  this  State,  and 
after  the  best  consideration  that  could  be  given  by  the  court  to  any 
case,  that  a  valid  judgment  could  not  be  entered,  under  our  Statute 
regulating  the  recovery  of  judgments  by  confession  on  bond  and  war- 
rant of  attorney,  to  secure  future  advances,  or  a  debt  to  be  subse- 
quently created.  A  single  quotation  from  the  masterly  opinion  of 
Chief  Justice  Green  will  present  the  important  ruling  of  that  case, 
which,  I  think,  must  control  this.  He  says  :  "  Under  the  law  of  this 
State,  no  judgment  by  confession  can  be  entered,  except  for  a  demand 
founded  on  a  legal  consideration,  and  for  a  debt  justly  due  and  owing 
at  the  time  of  the  entry  of  the  judgment."  These  considerations,  I 
think,  effectually  dispose  of  the  complainant's  claim  to  be  regarded  as 
a  judgment  creditor,  as  against  the  other  lien-holders,  in  respect  to  the 
judgment  confessed  to  himself. 

But  if  it  were  possible  to  hold  that  the  complainant  was  entitled  to 
be  treated  as  the  holder  of  a  valid  security  for  future  advances,  it  is 
not  perceived  how  that  would  give  him  the  least  advantage  in  this 
controversj'.  The  general  rule  in  respect  to  such  securities  is  well 
established.  They  are  only  entitled  to  prioritj-  over  subsequent  encum- 
brances to  the  extent  of  the  sums  actually  advanced  prior  to  actual 
notice  of  the  subsequent  encumbrance.     Ward  v.  Cook,  2  C.  E.  Gr. 


SECT,  v.]  SAYEE   V.   HEWES.  377 

93  ;  Kline  v.  McGvcMn,  9  C.  E.  Gr.  411.  Here  nothing,  up  to  this 
time,  has  been  advanced,  and  the  complainant  cannot,  therefore,  in 
equity,  la}-  claim  to  the  rights  of  a  creditor. 

This  disposes  of  the  case  so  far  as  it  involves  merely  the  rights  of 
the  complainant  and  Mr.  Hoag,  and  without  reference  to  the  rights  of 
Mr.  Fisher.  But  his  rights  must  also  be  considered.  He  took  his 
mortgage  with  notice  that  a  prior  mortgage  had  been  given  to  Mr. 
Hoag,  and  he  must,  therefore,  as  between  Hoag  and  himself,  take  the 
subordinate  position.  But  he  and  complainant,  as  between  them- 
selves, occupy  equal  rank ;  the  judgment  of  the  one,  and  the  mortgage 
of  the  other,  were  recovered  and  filed  on  the  same  daj'.  So  that  the 
relative  positions  of  the  several  parties  are  as  follows  :  The  complain- 
ant and  Fisher,  as  between  themselves,  hold  concurrent  liens,  but 
Hoag  stands  prior  to  Fisher  as  between  Fisher  and  himself,  and  the 
complainant,  as  between  Hoag  and  himself,  stands  prior  to  Hoag.  In 
this  condition  of  affairs,  it  is  impossible  to  give  the  complainant  the 
full  benefit  of  the  superiorit}-  of  his  position  over  Hoag,  without  ad- 
vancing him  to  the  front  against  eveiybody.  The  fact  that  the  com- 
plainant's position  is  superior  to  that  of  Hoag,  and  that  Fisher's  is  sub- 
ordinate to  that  held  by  Hoag,  raises  the  complainant  above  Fisher  as 
well  as  Hoag.  Where  a  third  encumbrancer  acquires  a  right  of  priority' 
as  against  the  first,  but  the  act  or  omission  from  which  such  right  flows 
does  not  change  his  relative  position  towards  the  second,  yet,  as  it  is 
impossible  to  put  him  in  advance  of  the  first,  without  also  advancing 
him  over  the  second,  his  lien  must,  of  necessity,  be  advanced  to  the 
first  position  as  against  both  the  first  and  the  second  encumbrances. 
Clement  v.  Kaighn,  2  McCart.  47. 

The  decree  will  declare  the  liens  of  the  parties  to  stand  in  the  follow- 
ing order :  The  complainant  shall  be  first  paid  the  amount  due  on  the 
judgment  assigned  to  him  by  Albert  H.  Hewes ;  the  defendant  Hoag 
shall  next  be  paid  the  amount  due  on  his  mortgage ;  and,  lastly,  Fisher 
shall  be  paid  the  amount  due  on  his  mortgage.  If  a  surplus  remains, 
it  must  be  brought  into  court  to  await  the  determination  of  the  question 
whether  the  complainant  or  Mrs.  Hewes  is  entitled  to  it. 

On  appeal  from  a  decree  advised  by  the  Vice- Chancellor,  and  re- 
ported in  Sayre  v.  Hewes,  5  Stew.  Eq.  652. 

On  the  3d  of  December,  1877,  the  appellant,  Hoag,  obtained  a 
chattel  mortgage  on  the  goods  in  question.  This  mortgage  was  not 
recorded  in  the  proper  county ;  it  was  to  secure  $2,150.  On  the  14th 
of  February,  1878,  Frederick  Fisher,  having  knowledge  of  the  prior 
mortgage,  took  a  second  mortgage  on  the  same  propertj'  to  secure 
$1,16U.  Edward  Sayre  holds  a  judgment  by  confession  against  the 
mortgagor  for  $6,000  debt  and  $4  costs,  which  was  entered  on  the 
27th  of  February,  1878.  Execution  on  this  judgment  was  duly  taken 
out  and  levied. 

Messrs.  Field,  for  appellant. 

Messrs.  Coult  and  Howell,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Beaslet,  C.  J.  I  agree  with  the  Vice-Chancellor  in  his  settlement 
of  the  disputed  facts  in  this  case,  but  it  seems  to  me  that  an  error  has 
crept  into  the  decree  with  respect  to  the  marshalling  of  the  encum- 
brances. These  liens  are  of  this  character :  the  mortgage  first  in  date 
is  held  by  the  appellant,  Hoag ;  then  comes  a  mortgage  held  by  Frod- 
eiick  Fisher,  one  of  the  defendants ;  and  lastly  is  the  judgment  of  the 
defendant  Sayre.  This  first  mortgage  was  not  recorded  in  the  proper 
county,  and  therefore  is  subordinate  to  the  judgment,  but  it  is  para- 
mount to  the  second  mortgage,  which  was  taken  with  knowledge  of 
the  existence  of  this  first  lien.  In  this  state  of  things,  the  decree 
places  the  judgment  and  the  first  mortgage,  by  waj-  of  preference, 
before  the  second  morlgage.  This,  as  it  seems  to  me,  is  unjust  and 
inadmissible. 

Upon  what  possible  principle  is  the  result  in  this  case  to  be  justified  ? 
Fisher,  when  he  took  his  mortgage,  knew  that  there  was  an  ante- 
cedent mortgage  on  the  same  property,  securing  the  sum  of  $2,1.50, 
with  interest.  He  had  his  own  mortgage  duly  recorded,  so  that  it  be- 
came incontestably  the  second  legal  lien  ;  in  this  position  of  affairs  this 
judgment  is  entered,  and  he  at  once  finds  himself,  without  any  fault  on 
his  part,  degraded  from  the  position  of  a  second  encumbrancer  to  that 
of  a  third  encumbrancer,  and  instead  of  the  mortgaged  propertj'  being 
subject  to  a  claim  prior  to  his  own  of  but  $2,160,  it  is  subject  to  para- 
mount claims  which  amount  to  the  sum  of  $5,150.  If  such  a  principle 
be  correct,  it  does  not  appear  that  any  person,  under  any  circum- 
stances, can  take  a  second  or  other  subordinate  mortgage  upon  prop- 
erty, without  putting  his  interests  in  the  utmost  jeopardy.  Under  the 
prevalence  of  such  a  rule  of  law,  a  subsequent  encumbrancer  would  be 
obliged  to  see  that  the  status  of  the  primary  encumbrance  was,  iu  all 
respects,  unexceptionable,  under  penalty,  if  a  flaw  should  be  de- 
tected, of  having  his  lien  superseded  hy  every  judgment  that  might  be 
entered  at  a  later  date.  Such  a  rule  would  be  as  inexpedient  as  it 
would  be  unjust. 

I  cannot  but  think  that  any  one  who  will  look  carefullj'  into  the  sub- 
ject will  perceive  that  no  rule  applicable  to  such  a  juncture  as  this  can 
be  admissible  that  is  not  founded  on  the  theory  of  leaving  the  second 
mortgagee  in  the  position  originally  acquired  bj'  him,  without  respect 
to  the  neglects  or  shortcomings  of  the  holder  of  the  previous  mortgage 
or  the  subsequent  judgments  of  creditors.  Viewed  in  this  aspect,  this 
would  be  the  result :  the  judgment  creditor  would,  in  the  marshalling  of 
these  liens,  take  priority  over  the  first  mortgage ;  as  between  the  judg- 
ment and  that  mortgage,  the  former  must  be  first  paid.  But  with 
respect  to  the  second  mortgage,  the  judgment  creditor,  as  such,  has  no 
claim  to  stand  first,  his  only  claim  in  that  regard  being  his  right  to 
stand  in  the  shoes  of  the  first  mortgagee,  and  assert  all  the  privileges 
incident  to  that  position.     But  he  can  exact  nothing  further  than  such 
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privileges ;  he  can  legalij-  say  that  he  has  the  paramount  lien  on  the 
property  to  the  extent  of  the  sum  secured  by  the  first  mortgage ;  but 
he  cannot  legally  say  that,  with  respect  to  the  second  mortgagee,  he 
has  any  paramount  lien  beyond  this.  No  additional  burden  can  be 
put  upon  the  land  to  the  detriment  of  the  second  mortgagee.  If  the 
judgment  be  for  a  sum  greater  than  that  secured  by  the  first  mortgage, 
then,  bj'  right  of  representation,  such  judgment  will  constitute  the  first 
lien  to  the  full  extent,  and  no  further,  of  the  first  mortgage ;  if  it  be 
for  a  less  sum  than  the  first  mortgage,  it  will  take  precedence  and  con- 
sume the  first  mortgage  to  that  extent  only.  It  will  be  observed  that 
by  these  adjustments  the  priorit3'  of  the  first  mortgage,  with  regard  to 
the  second  mortgage,  will  be  exhausted,  either  partially  or  wholly,  so 
that,  to  the  extent  of  such  exhaustion,  it  will  be  postponed  to  the 
second  mortgage. 

The  doctrine  thus  propounded  is  but  the  development  of  the  principle 
maintained  and  acted  on  in  Clement  v.  ICaighn,  2  McCart.  48.  In 
that  case  there  was  a  judgment  without  an  execution  ;  then  a  mortgage, 
and  then  judgments  on  which  executions  had  been  taken  out.  These 
latter  judgments  were  entitled  to  precedence  over  the  first,  but  were 
subordinate  to  the  mortgage.  Chancellor  Green  decided  that  the  first 
judgment  on  the  mortgaged  premises,  bj'  reason  of  the  failure  to  sue 
out  execution  upon  it,  should  be  postponed  to  the  encumbrance  of  the 
junior  judgments,  and,  as  an  inevitable  consequence,  that  it  should 
be  postponed  to  the  mortgage  which  was  prior  to  the  junior  judg- 
ments, and  whose  priority  was  not  to  be  affected  by  any  laches  of  the 
holder  of  such  prior  judgment. 

In  my  opinion,  the  decree  in  this  case  should  be  modified  so  as  to 
direct  the  payment  of  these  encumbrances  in  this  order,  viz. :  first,  the 
judgment  of  Sayre  to  the  amount  secured  bj-  the  first  mortgage  ;  second, 
the  payment  of  the  residue  of  such  judgment  and  the  second  mortgage, 
pari  passu,  as  they  were  concurrent  liens,  being  entered  on  the  same 
day ;  third,  the  payment  of  the  first  mortgage. 

DrxoN,  J.,  dissenting. 

I  agree  with  the  conclusions  which  the  Vice-Chancellor  has  reached 
upon  the  facts. 

But  I  dissent  from  the  legal  rule  by  which  he  fixes  the  order  of  pri- 
orit}',  for  I  do  not  think  it  necessary  to  advance  the  complainant  Sayre 
to  the  front  against  everybody,  in  order  to  give  him  the  full  benefit  of 
his  superiority  to  Hoag. 

Nor  do  I  assent  to  the  rule  laid  down  in  the  opinion  just  read,  since 
I  see  no  reason  for  iregarding  the  complainant  as  substituted  in  the 
stead  and  rights  of  Hoag  as  against  Fisher,  merely  because  Hoag  failed 
to  comply  with  the  registry  laws.  The  eflfect  of  non-compliance  with 
those  laws  is  declared  by  themselves,  to  be,  not  that  the  rights  of  him 
in  default  shall  be  transferred  to  the  subsequent  encumbrancers,  but 
that  his  claim  shall  be  void  as  to  them. 

Therefore,  if  there  be  three  encumbrancers,  A,  B  and  C,  in  the  order 
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of  time,  and  A's  lien  be  prior  to  B's,  and  B's  to  C's,  but,  for  A's  omis- 
sion to  properly  register  his  lien,  it  is  void  as  to  C's,  tlien  tlie  fund 
should  be  disposed  of  as  follows  :  — 

1.  Deduct  from  the  whole  fund  the  amount  of  B's  lien,  and  apply 
the  balance  to  pay  C.  This  gives  C  just  what  he  would  have  if  A  had 
no  existence. 

2.  Deduct  from  the  whole  fund  the  amount  of  A's  lien,  and  apply 
the  balance  to  pay  B.     This  gives  B  what  he  is  entitled  to. 

3.  The  balance  remaining  after  these  payments  are  made  to  B  and  C 
is  to  be  applied  to  A's  lien. 

To  illustrate :  Suppose  the  fund  to  be  $5,000 ;  A's  lien  to  be  $3,000 ; 
B's  lien  to  be  $4,000,  and  C's  lien  to  be  $2,000.  Then,  C  receives 
$5,000,  less  $4,000  =  $1,000;  B  receives  $5,000,  less  $3,000  = 
$2,000;  A  receives  $5,000,  less  ($1,000  +  $2,000),  =  $2,000. 

Or  suppose  the  fund  to  be  $5,000,  and  each  of  these  encumbrances  to 
be  $5,000  ;  then  it  will  appear  that  A,  the  first  in  time,  will  take  it  all ; 
since,  except  for  the  registry  laws,  he  would  clearly  be  entitled  to  it, 
and  the  registry  laws  simply  prevent  his  taking  anything  by  which  C's 
security  may  be  lessened.  But  C's  security  was  nothing  at  the  be- 
ginning, for  B's  prior  lien  covered  the  whole  fund ;  and  C,  therefore, 
has  no  right  by  which  A's  claim  can  be  impaired. 

"Where  B's  and  C's  claims  are  concurrent  in  time  and  lien,  but  A  is 
prior  to  B,  and  void  as  to  C  (as  in  the  present  case),  the  distribution 
should  be  as  follows :  — 

1.  Divide  the  whole  fund  in  the  proportion  of  B's  and  C's  claims, 
and  give  to  C  his  proportion.     Thus  A  is  ignored  in  fixing  C's  rights. 

2.  Deduct  from  the  whole  fund  the  amount  of  A's  lien,  and  apply 
the  balauce  to  B's  claim. 

3.  The  balance  remaining  after  both  payments  goes  to  A. 

By  applying  these  rules  to  the  case  before  us,  it  will  be  seen  that,  in 
mj'  judgment,  Fisher  alone  is  injured  by  the  decree  below  ;  but  as  he  is 
not  a  partj-  to  this  appeal,  the  decree  cannot  be  changed  here  for  his 
sake,  and  therefore,  I  think,  should  be  affirmed. 

For  afiSrmance  —  Dixon  —  1 . 

For  reversal  —  Beasley,  C.  J.,  Depue,  Knapp,  Magie,  Parker, 
Reed,  Scudder,  Van  Syckel,  Clement,  Cole,  Dodd,  Green — 12. 


Note  on  the  Torrens  System.  —As  distinguished  from  the  system  of  record- 
ing the  evidences  of  title,  considered  in  the  preceding  sections,  South  Australia  in 
1868  enacted,  on  the  initiative  of  Sir  Robert  Torrens,  a  system,  somewhat  analogous 
to  that  of  several  continental  countries,  for  the  registration  of  titles  themselves. 
This  Torrens  System,  so-called,  was  generally  adopted  in  Australia  and  in  varying 
forms  is  now  in  use  in  several  of  the  United  States  and  to  a  limited  extent  in  Eng- 
land. The  general  purpose  of  the  system  is  to  facilitate  the  sale  or  pledge  of  lands 
by  establishing  and  maintaining  the  title  to  each  parcel  registered  so  that  its  exact 
condition  at  any  given  time  may  be  readily  seen  by  reference  to  a  single  document 
of  record.  In  this  country  the  original  registration  is  a  voluntary  and  judicial  pro- 
ceeding, either  in  the  regular  courts,  as  in  Illinois,  or  in  a  special  tribunal,  as  in 
Massachusetts.    The  statutes  vary  in  details,  but  in  general  provide  a  procedure  as 
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follows  :  An  examination  and  report  on  the  title  by  an  official  examiner ;  service 
of  notice  on  all  known  parties  in  interest  and  service  by  publication  on  parties  un- 
known ;  a  hearing  or  trial  of  issues  then  presented ;  and  »  decree  which  shall  be 
binding  on  all  the  world  after  a  short  period  for  appeal  or  review  —  thirty  days  in 
Massachusetts,  sixty  in  Minnesota,  two  years  in  Illinois  —  which  decree  is  the  basis 
for  the  recording  of  a  certificate  of  title  and  the  delivery  of  a  duplicate  certificate 
to  the  petitioner. 

"  The  basic  principle  of  this  system  is  the  registration  of  the  title  of  land,  instead 
of  registering,  as  tlie  old  system  requires,  the  evidences  of  such  title.  In  the  one 
case  only  the  ultimate  fact  or  conclusion  that  a  certain  named  party  has  title  to  a 
particular  tract  of  land  is  registered,  and  a  certificate  thereof  delivered  to  him.  In 
the  other,  the  entire  evidence,  from  which  proposed  purchasers  must,  at  their  peril, 
draw  such  conclusion,  is  registered.  Necessarily  the  initial  registration  of  title  — 
that  is,  the  conclusive  establishment  of  a  starting  point  binding  upon  all  the  world 
—  must  r«st  upon  judicial  proceedings."  Per  Start,  C.  J.,  in  State  v.  West/all,  85 
Minn.  437,  438  (1902). 

All  subsequent  transfers  or  incumbrances,  whether  voluntary  or  involuntary,  are 
efEected  by  the  issue  of  a  new  certificate  or  by  suitable  notation  upon  the  old  cer- 
tificate referring  to  the  instruments  of  conveyance,  which  are  filed  but  not  spread 
upon  the  records.  Any  doubt  as  to  the  effect  of  a  document  of  title  presented  for 
registration  is  settled  by  the  court  or  its  officials.  In  all  cases  the  operative  act  as 
to  title  is  that  of  registration  and  np  title  can  be  obtained  by  prescription  or  adverse 
possession. 

Generally,  by  special  assessment  on  each  registration,  a  fund  is  provided  from 
whicli  any  one  improperly  deprived  of  an  interest  in  the  land  by  the  original  regis- 
tration or  by  subsequent  transfer  may  obtain  indemnity. 

The  constitutionality  of  the  statutes  in  this  country  has  not  been  passed  upon  by 
the  Supreme  Court  of  the  United  States,  nor  has  the  validity  of  many  provisions 
been  adjudicated  in  the  State  courts.  The  Illinois  act  of  1896  was  declared  uncon- 
stitutional by  the  State  court  because  it  delegated  judicial  functions  to  the  register, 
a  ministerial  officer,  in  the  determination  of  ownership  of  land  on  tlie  initial  registra- 
tion. People  V.  Chase,  165  III.  527  (1897).  An  amended  law,  passed  in  1897,  has 
been  upheld  as  to  this  point  and  as  to  its  general  provisions.  People  v.  Simon,  176 
111.  165  (1898).  An  act  passed  in  Ohio  in  1896  was  held  invalid  as  permitting  the 
taking  of  property  without  due  process  of  law  because  no  notice  except  by  publica- 
tion was  required  except  as  to  parties  whom  the  applicant  might  choose  to  name  in 
his  petition.  The  provision  for  indemnity  from  an  insurance  fund  was  held  not  to 
be  a  valid  substitute.  State  v.  Guilbert,  56  Oh.  St.  575  (1897).  The  Massachusetts 
act  of  1898  was  upheld  in  a  petition  for  a  writ  of  proliibition  by  a  majority  of  the 
court  in  Tyler  v.  Jtidges  of  the  Court  of  Registration,  175  Mass.  71  (1900).  The  Supreme 
Court  of  the  United  States  refused  to  take  jurisdiction  of  the  case  on  writ  of  error 
because  it  was  not  brought  by  one  who  had  been  deprived  of  property  under  the 
law.  179  U.  S.  405  (1900).  The  general  system  as  adopted  in  Minnesota  has  there 
been  held  constitutional.    State  t.  West/all,  86  Minn.  437  (1902). 
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CONVERSION  AND  ELECTION. 


CHAPTER     I. 

CONVERSION. 


KETTLEBY  v.   ATWOOD. 

Chancery.     1685,  1687. 

[Hepoi-ted  1  Vem.  298,  471.] 

Br  articles  made  upon  marriage  it  was  agreed,  that  the  wife  having 
£1,500  portion,  the  husband  should  add  £500  more  to  it,  and  that 
the  same  should  be  deposited  in  trustee's  hands,  until  a  convenient 
purchase  could  be  found  out  for  investing  the  same  in  land ;  which 
land,  when  purchased,  was  to  be  settled  to  the  use  of  the  husband  and 
wife  for  their  lives,  remainder  to  the  first  and  other  sons  of  their  two 
bodies  in  tail,  remainder  to  their  daughters  in  tail,  with  a  remainder 
over  to  the  right  heirs  of  the  husband.  And  in  the  articles  there  was 
a  proviso,  that  in  case  the  husband  died  without  issue,  the  wife  might 
make  her  election,  whether  she  would  have  the  land  or  money,  and  had 
six  months  time  to  make  her  election. 

The  husband  died  before  any  purchase  was  made,  leaving  the  wife 
enseint  of  a  daughter,  born  soon  after  his  death,  who  died  at  a  month 
old.  The  wife  was  administratrix  both  to  her  husband  and  child,  and 
made  her  election  within  the  six  months  to  have  the  money,  and  gave 
notice  thereof  to  the  plaintiff,  who  was  her  husband's  brother  and  heir. 

The  bill  was  brought  by  the  plaintiff  to  have  the  £2000  invested  in 
lands  and  settled  according  to  the  articles. 

Lord  Keeper  [Guilford].  Had  a  bill  been  brought  in  the  life- 
time of  the  infant  (it  being  better  and  safer  for  the  infant  to  have  had 
land  than  money),  I  would  have  decreed  the  money  to  be  laid  out  for 
the  benefit  of  the  infant :  but  I  do  not  see,  what  equity  the  heir  has 
against  the  administratrix.    The  bill  was  dismissed,  but  without  costs. 

This  cause  came  on  to  be  re-heard,  and  the  question  now  was  be- 
tween the  wife  and  the  heir  on  the  part  of  the  husband,  who  should 
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have  the  monej'  after  the  death  of  the  wife ;  the  wife  being  adminis- 
tratrix both  to  her  husband  and  her  child :  and  the  court  decreed  for 
the  heir,  that  the  money  was  bound  bj'  the  articles,  and  should  be  for 
the  benefit  of  the  heir,  as  the  land  should  have  gone,  in  case  the  money 
had  been  laid  out  according  to  the  articles :  and  the  case  of  Whitlich 
and  Jermih  was  cited,  which  had  been  lately-  decreed  bj'  this  Chan- 
cellor [Jeffreys],  and  was  a  case  in  point ;  and  the  Chancellor  said, 
he  remembered  the  case  of  Lawrence  and  Heverley  upon  a  special 
verdict  before  the  Lord  Ch.  Justice  Hales,  in  which  himself  was  of 
counsel,  and  was  there  ruled,  that  the  money  was  not  assets  to  satisfy 
a  creditor,  but  was  bound  bj'  the  articles. 

In  the  arguing  of  this  case  it  was  insisted  for  the  defendant,  that  the 
wife  by  the  articles  had  an  election,  in  case  her  husband  died  without 
issue,  whether  she  would  have  the  land  or  the  money,  and  had  six 
months  time  to  make  his  election  after  the  death  of  the  husband ;  and 
although  the  husband  had  issue  at  his  death,  yet  that  issue  died  within 
the  six  months,  and  therefore  the  wife  might  elect.  Sed  non  allocatur, 
for  the  husband  having  issue  at  his  death,  he  could  not  be  said  to  die 
without  issue ;  so  i^o  election  could  arise  to  the  wife.  And  the  case 
of  Goodlier  and  Clark  was  cited  in  Siderfin,  part  1,  fo.  102. ^ 


CHICHESTER  v.  BICKERSTAFF, 
Chancery.     1693. 
[Reported  2  Vera.  295.] 

The  plaintiff  was  brother  and  heir  to  Sir  John  Chichester  deceased, 
who  married  Sir  Charles  BickerstafT's  daughter,  and  by  articles  on  the 
marriage.  Sir  Charles  was  to  pay  one  thousand  five  hundred  pounds  in 
part  of  the  portion,  which  together  with  one  thousand  five  hundred 
pounds  more,  to  be  advanced  by  Sir  John,  within  three  years  after  the 
marriage,  was  to  be  invested  in  lands,  and  settled  on  Sir  John,  for  life, 
his  intended  wife  for  life,  to  first  and  other  sons  in  tail,  remainder  to 
daughters,  remainder  to  Sir  John's  right  heirs.  Sir  John  and  his  lady 
within  a  j-ear  after  the  marriage,  fall  sick  of  the  small-pox,  the  wife 
dies  first,'and  Sir  John  in  three  daj'-s  after,  without  issue ;  Sir  John 
having  made  a  will,  and  the  defendant  Sir  Charles  executor ;  and  de- 
vised the  residue  of  his  personal  estate  after  debts,  &c.  paid,  to  the 
defendant  Frances  Chichester  his  sister. 

The  plaintifl"s  bill  was  to  compell  the  defendant  Sir  Charles,  to  pay 

him  the  one  thousand  five  hundred  pounds,  insisting  that  by  virtue  of 

the  marriage  articles,  the  money  ought  to  be  looked  on  and  considered 

in  equity  as  land,  and  therefore  belonged  to  him  as  heir  to  his  brother. 

I  See  Walrond  v.  Eosslyn,  11  Ch.  D.  640  (1879). 
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Pee  Cueiam.  This  money,  though  once  bound  by  the  articles,  j'et 
when  the  wife  died  without  issue,  became  free  again,  and  was  under 
the  power  and  dispose  of  Sir  John,  as  the  land  would  likewise  have 
been,  in  case  a  purchase  had  been  made  pursuant  to  the  articles,  and 
therefore  would  have  been  assets  to  a  creditor,  and  must  have  gone  to 
the  executor  or  administrator  of  Sir  John  ;  and  this  case  is  much 
stronger  where  there  is  a  residuary  legatee,  and  therefore  dismissed 
the  bill. 

Money  shall  in  many  cases  be  considered  as  land,  when  bound  by 
articles  in  order  to  a  purchase,  but  whilst  it  remains  still  monej",  and 
no  purchase  made,  the  same  shall  be  deemed  as  part  of  the  personal 
estate  of  such  person,  who  might  have  aliened  the  land  in  case  a 
purchase  had  been  made.^ 


SWEETAPPLE  v.  BINDON. 
Chancery.     1706. 
[Seported  2  Fern.  536.] 

W.  B.  DEVISED  £300  to  her  daughter  Mary,  to  be  laid  out  bj'  her 
executrix  in  lands,  and  settled  to  the  onlj'  use  of  her  daughter  Mary 
and  her  children  ;  and  if  she  died  without  issue,  the  lands  to  be  equallj' 
divided  between  her  brothers  and  sisters  then  living.  The  plaintiff 
married  Mary  the  legatee,  and  had  issue  b}'  her ;  but  she  and  her  child 
being  both  dead,  and  the  monej-  not  laid  out  in  land,  the  bill  was,  that 
the  plaintiff  might  either  have  the  money  laid  out  in  lands,  and  settled 
on  him  for  life,  as  being  tenant  by  the  curtes}',  or  in  lieu  of  the  profits 
of  the  lands  might  have  the  interest  of  the  money  during  his  life. 

Per  Curiam.  [Lord  Keeper  Cowpek.]  If  it  had  been  an  imme- 
diate devise  of  land  Mary  the  daughter  would  have  been,  by  the  words 
in  the  will,  tenant  in  tail,  and  consequently'  the  husband  would  have 
been  tenant  by  the  curtesy ;  and  in  the  case  of  a  n'oluntarj-  devise, 
the  court  must  take  it  as  they  found  it,  and  not  lessen  the  estate  or 
benefit  of  the  legatee ;  although  upon  the  like  words  in  marriage-arti- 
cles it  might  be  otherwise,  where  it  appeared  the  estate  was  intended 
to  be  preserved  for  the  benefit  of  the  issue  ;  and  therefore  decreed  the 
money  to  be  considered  as  lands,  and  the  plaintiflf  to  the  interest,  or 
proceed  thereof,  for  his  life,  as  tenant  bj*  the  curtesj'. 

I  See  1  W.  &  T.  L.  C.  in  Eq.  (7th  ed.)  387,  338. 
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SEELEY  V.   JAGO. 

Chancery.     1718. 
[Keported  1  P.  JVms.  389.] 

One  devised  that  £1000  should  be  laid  out  in  a  purchase  of  lands  in 
fee,  to  be  settled  upon  A.,  B.  and  C.  and  their  heirs,  equally  to  he 
divided;  A.  dies  leaving  an  infant  heir ;  and  B.  and  C.  together  with 
the  infant  heir,  bring  a  bill  for  this  £1000. 

Lord  Chancellor.  [Lord  Cowper.j  The  money  being  directed 
to  be  laid  out  in  lands  for  A.,  B.  and  C.  equally  (which  makes  them 
tenants  in  common),  and  B.  and  C.  electing  to  have  their  two  thirds  in 
money,  let  it  be  paid  to  them  ;  for  it  is  in  vain  to  lay  out  this  money 
in  land  for  B.  and  C.  when  the  next  moment  they  may  turn  it  into 
money,  and  equity,  like  nature,  will  do  nothing  in  vain. 

But  as  to  the  share  of  the  infant,  that  must  be  brought  before  the 
master,  and  put  out  for  the  benefit  of  the  infant,  who,  by  reason  of  his 
infancy,  is  incapable  of  making  an  election.  Besides  that  such  elec- 
tion might,  were  he  to  die  during  his  infancj',  be  prejudicial  to  his 
heir.* 


SCUDAMOEE  v.   SCUDAMORE. 

Chancery.     1720. 

\UeporteA  Free.  Ch.  544.] 

The  Lady  Jane  Scndamore,  b}'  her  will  in  1696,  gave  the  sum  of 
£8000  to  her  daughter  Mrs.  Prince,  to  be  laid  out  by  her  in  a  purchase 
of  lands,  to  be  settled  to  the  use  of  herself  for  life,  with  remainder  to 
John  Scudamore,  and  his  heirs ;  and  in  case  he  died  in  the  lifetime  of 
the  said  Mrs.  Prince,  to  the  Lord  Scudamore,  his  heirs,  executors, 
and  administrators.  John  Scudamore  died  in  the  year  1714,  and  in 
the  lifetime  of  Mrs.  Prince.  The  Lord  Scudamoi'e  likewise  died  in  the 
lifetime  of  Mrs.  Prince,  in  the  year  1716,  having  about  three  months 
before  his  death  made  his  will,  and  the  plaintiff  his  lady  executrix,  and 
having  given  several  legacies  to  the  other  plaintiffs,  and  leaving  the  de- 
fendant Frances  Scudamore,  his  only  daughter  and  heir  at  law,  an 
infant;  and  in  the  j'ear  1717  Mrs.  Prince  died,  and  the  money  had 
never  been  laid  out :  and  now  this  bill  was  brought  by  the  plaintiff 
against  the  Lady  Frances,  heir  at  law,  and  against  the  executors  of 
Mrs.  Prince,  to  have  the  money  for  the  benefit  of  the  executors  and 
»  See  Asliby  v.  Palmer,  1  Mer.  296  (1816). 
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legatees  of  the  Lord  Scudamore,  and  that  no  purchase  might  be  made 
for  the  benefit  of  the  defendant,  the  heir  at  law  of  Lord  Scudamore. 

Lord  Chancellor  [Lord  Macclesfield]  was  clear  of  opinion,  and 
decreed  accordingly,  that  the  money  belonged  to  the  defendant  the  heir 
at  law,  as  the  lands  would  have  done  if  a  purchase  had  actually  been 
made,  as  it  ought  to  have  been,  by  Mrs.  Prince  the  trustee ;  and  that 
to  decree  it  otherwise  would  be  to  put  it  into  her  power  and  election 
which  of  the  two  should  have  it ;  for  if  the  purchase  had  been  made,  it 
must  have  gone  to  the  heir ;  but  if  she,  by  delaying  the  purchase,  may 
alter  the  right,  and  give  it  to  the  executors,  this  would  be  to  make  it 
her  will,  and  not  the  will  of  the  first  testator,  which  would  be  very  un- 
reasonable and  inconvenient ;  and  therefore,  though  the  trust  for  laj-- 
ing  out  the  money  was  personally  confined  to  Mrs.  Prince,  without 
nominating  executors,  yet  they  were  implied  and  included  in  it ;  and 
this  case  was  the  stronger,  because  the  heir  at  law  of  Lord  Scudamore 
was  an  infant,  and  as  Mrs.  Prince  survived  my  lord  two  years,  the 
infant  heir  might  have  brought  her  bill  against  Mrs.  Prince  herself,  the 
trustee,  to  have  had  the  purchase  made,  and  her  laches  in  not  doing  it 
is  not  to  turn  to  her  prejudice,  being  an  infant.  The  cases  cited  were 
Linguen  and  Souray,  Prec.  Ch.  400,  in  Lord  Harcourt's  time,  and  a 
case  Utely  decreed  of  Jones  cont'  Powell. 

Note.  — In  this  case  it  was  agreed  by  my  Lord  Chancellor  to  be  a 
declared  rule  in  this  court,  that  if  monej^  be  devised  to  be  laid  out  in 
the  purchase  of  lands,  to  be  settled  on  one  and  his  heirs,  that  the  per- 
son himself,  for  whose  benefit  the  purchase  was  to  be  made,  may  come 
into  this  court,  and  pray  to  have  the  money  itself,  and  that  no  purchase 
may  be  made,  because  none  have  an  interest  in  it  but  himself ;  but  if 
he  dies  before  the  purchase  made,  or  pa3'ment  of  the  monej',  so  that 
the  question  comes  between  his  heirs  and  executors,  which  of  them 
shall  have  the  money,  the  heir  shall  be  preferred,  and  it  shall  for  his 
benefit  be  considered  in  a  court  of  equity,  as  if  the  purchase  had  been 
actually  made  in  the  life  of  his  ancestor,  for  two  reasons  :  1st,  Because 
the  heir  is  to  be  favored  in  all  cases,  rather  than  the  executors,  who  by 
the  old  law  were  to  have  nothing  to  their  own  use.  2d,  If  the  executor 
should  have  it,  it  would  be  against  the  words  of  the  will,  which  gave  it. 
to  the  heirs.' 

1  See  Craig  v.  Leslie,  3  Wheat.  563  (1818) ;  Church  Extension  v.  Smith,  56  Md.  362 
(1881). 
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CURLING  V.  MAY. 

Chancery.     1734. 

[Beparted  3  Atk.  256.1] 

A.  GIVES  five  hundred  pounds  to  B.  in  trust  that  B.  should  lay  out  the 
same  upon  a  purchase  of  lands,  or  put  the  same  out  on  good  securities 
for  the  separate  use  of  his  daughter  H.  (the  plaintiffs  then  wife),  her 
heirs,  executors  and  administrators,  and  died  in  1729.  In  1731,  H. 
the  daughter  died  without  issue  before  the  money  was  vested  in  a  pur- 
chase ;  the  husband  as  administrator  brought  a  bill  for  the  money  against 
the  heir  of  H.,  and  the  money  was  decreed  to  the  administrator,  for  the 
wife  not  having  signified  any  intention  of  a  preference,  the  court  would 
take  it  as  it  is  found ;  if  the  wife  had  signified  any  intention,  it  should 
have  been  observed,  but  it  is  not  reasonable  now  to  give  either  her 
heir  or  administrator,  or  the  trustee,  liberty  to  elect ;  for  Lord  Talbot 
[C]  said,  it  was  originally  personal  estate,  and  yet  remained  so,  and 
nothing  could  be  collected  from  the  will,  as  to  what  was  the  testator's 
principal  intention.' 


FLETCHER  v.   ASHBURNER. 

Chancery.     1779. 

[ReporUd  1  Bro.  0.  C.  497.] 

John  Fletcher,  by  his  will,  devised  his  burgage  houses  and  free 
rents,  in  Kendall,  and  all  bis  personal  es,tate  to  trustees  and  the  sur- 
vivor, and  the  heirs,  executors,  and  administrators  of  such  survivor, 
in  trust  to  sell  so  much  as  should  be  sufficient  to  pay  his  debts,  and 
then  to  permit  his  wife  Agnes  to  enjoj-  the  residue  during  her  life,  if 
she  so  long  continued  his  chaste  widow ;  and  after  her  decease,  to  sell 
and  dispose  thereof,  and  the  money  arising  therebj',  after  deducting 
charges,  and  half  a  guinea  each  to  the  trustees  for  their  trouble,  to  paj' 
to,  and  between  his  son  William  and  daughter  Mary,  share  and  share 
alike,  provided  that  if  his  wife  should  happen  to  marry  again,  the  trus- 
tees should,  immediately  after  the  marriage,  sell  all  the  estate  and 
effects  given  to  her  for  her  life,  and,  after  such  deductions  as  aforesaid, 
should  pay  the  remainder  of  the  money  to  and  amongst  his  wife,  his 

1  This  cnse  is  stated  in  the  argument  for  the  plaintiff  in  the  case  of  Guidot  v.  Guidot, 
3  Atlc.  254(1745). 

2  Cf.  £arlom  v.  Saunders,  Ambl.  241  (1754) ;  In  re  Bird,  [1892]  1  Ch.  279;  Brom- 
berg  v.  Bates,  112  Ala.  383  (1896) ;    Wheless  v.  Wkelesa,  92  Teno.  293  (1893). 


3 38  FLETCHER   V.   ASHBUENER.  [CHAP.  I. 

son  William,  and  daugliter  Maiy,  share  and  share  alike,  equally ;  and 
in  case  either  his  son  William,  or  his  daughter  Mary  should  die  before 
his  or  their  legacj'  should  become  due,  that  the  share  or  legacy  of  him  or 
her  so  dying  should  go  to  the  survivor  of  them  :  The  testator  died  leav- 
ing Agnes  his  widow,  William  his  only  son  and  heir  at  law,  and  Mary 
his  daughter ;  Agnes,  by  the  custom  of  burgage  tenure,  was  entitled  to 
hold  the  burgage  houses  in  Kendall  during  her  chaste  viduity,  against 
the  disposition  of  her  husband  by  will ;  Mary  attained  twenty-one,  but 
(lied  unmarried  in  the  life  of  her  mother  and  brother.  William  was 
twenty-one  at  the  death  of  the  testator,  and  died  without  issue  in  the 
life  of  his  mother ;  the  mother  died  the  widow  of  the  testator :  upon 
her  death  a  bill  was  filed  bj'  the  heir  at  law  of  William  and  John  the 
testator,  against  the  trustees  and  the  personal  representatives  of  the 
testator  and  of  the  widow,  to  have  a  convej'ance  of  the  real  estates 
devised  by  the  will,  to  the  plaintiff,  the  heir  at  law.  The  representa- 
tive of  the  widow,  who  was  the  sole  next  of  kin  of  William  the  son,  by 
answer,  claimed  the  property  as  personal ;  alleging  that  bj'  the  direc- 
tion to'  the  trustees  to  sell  the  real  estates,  they  become  as  personal 
property*,  and  as  such,  were  to  go  to  the  personal  representative  of 
William  the  son,  who  survived  his  sister. 

The  cause  was  heard  the  lltli  December,  1778,  where  the  first  objec- 
tion taken  was  that  the  personal  representative  of  William  was  not 
before  the  court. 

But  the  Master  of  the  Rolls  was  of  opinion  there  were  sufficient 
parties  to  sustain  the  question  ;  that  the  personal  representative  was  a 
mere  formal  part}-,  and  that,  if  he  thought  proper  to  make  a  decree,  a 
personal  representative  might  be  brought  before  the  master. 

Mr.  Madocks  and  Mr.  Wilson,  for  the  plaintiff. 

Mr.  Kenyon  and  Mr.  Chambre,  on  behalf  of  the  defendants,  the 
executors  of  the  widow. 

In  June,  his  Honor  [Sir  Thomas  Sewell]  gave  his  opinion ;  he 
observed  that  nothing  was  better  established  than  this  principle,  that 
monej'  directed  to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  converted ;  and 
this  in  whatever  manner  the  direction  is  given :  whether  by  will,  bj' 
way  of  contract,  marriage  articles,  settlement,  or  otherwise,  and 
whether  the  monej-  is  actuallj'  deposited  or  onlj^  covenanted  to  be  paid, 
whether  the  land  is  actuall3'  convej-ed  or  only  agreed  to  be  convej'ed. 
The  owner  of  the  fund  or  the  contracting  parties  may  make  land 
money,  or  monej-  land.  The  cases  established  this  rule  universally. 
If  anj'  difficulty  has  arisen,  it  has  arisen  from  special  circumstances. 
In  the  case  of  Sxoeetapple  v.  Bindon,  2  Vern.  536,  it  was  determined 
that  a  husband  was  entitled  to  money  to  be  laid  out  in  land  as  tenant 
by  the  curtesy,  and  although  it  is  held  that  a  wife  is  not  entitled  to 
dower  in  a  similar  case,  yet  it  is  allowed  that  it  is  so  held  because  cases 
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have  been  determined,  and  not  from  any  principle.  The  cases  of  land 
to  be  turned  into  money  are  fewer  than  those  "of  money  to  be  employed 
in  the  purchase  of  land.  The  principal  cases  have  been  where  real 
estates  have  been  directed  to  be  sold,  and  some  part  of  the  disposition 
has  failed,  so  that  something  has  resulted  to  the  heir  at  law,  as  in  case 
of  Emblyn  v.  Freeman,  Pre.  in  Cha.  541 ;  and  Cruse  v.  Barley  and 
Sanson,  3  P.  Wms.  20.  These  are  all  cases  where  a  devise  has  failed, 
and  the  thing  devised  has  not  accrued  to  the  representative  or  devisee, 
but  to  the  heir  at  law  of  the  testator.  The  case  of  Durour  v.  Motteux, 
1  Ves.  320,  is  a  strong  case  to  the  point  now  before  the  court ;  and  if 
anything  could  strengthen  the  general  rule,  the  circumstances , of  the 
present  case  would  do  so.  The  testator  has  blended  the  real  and  per- 
sonal estate  together,  and  disposed  of  them,  without  distinction,  for  the 
benefit  of  his  wife  and  children.  Both  real  and  personal  estate  are 
made  one  fund.  In  the  case  of  Durour  v.  Motteux,  Lord  Hardwicke 
made  this  a  principal  ground  for  considering  the  whole  fund  as  per- 
sonal estate.  In  the  present  case,  it  might  be  uncertain,  till  the  death 
of  the  widow,  whether  the  estates  must  not  be  absolutely  sold :  both 
the  children,  indeed,  died  before  her;  but  she  might  have  married  be- 
fore the  death  of  one  or  both.  The  interests  of  both  the  children  were 
vested,  subject,  as  to  one  of  them,  to  be  defeated  in  case  either  of  them 
died  before  the  mother.  There  could  be  no  election  to  take  the  fund 
as  land  or  money ;  for  where  an  estate  is  directed  to  be  sold,  and  the 
monej'  divided  among  several  persons,  none  has  a  right  to  saj'  that  any 
part  shall  not  be  sold ;  the  question  therefore  is  merely  between  the 
real  and  personal  representatives  of  the  son,  whether  the  personal  rep- 
resentative shall  take  the  fund  as  personal  propert)',  according  to  the 
will,  or  the  heir  at  law  shall  take  it,  as  if  no  will  had  been  made.  The 
case  of  Flanagan  v.  Flanagan  is  a  strong  authority  that  it  shall  be 
taken  as  personal  estate,  according  to  the  will.  In  that  case  the  testa- 
trix, Sarah  Wooley,  by  will,  dated  28th  March,  1749,  gave  and  devised 
all  her  real  and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the 
first  place,  out  of  her  personal  estate,  as  far  as  it  would  extend,  and,  in 
the  next  place,  by  sale  of  her  real  estate,  or  a  sufficient  part  thereof,  to 
raise  so  much  money  as  should  be  sufficient  to  pay  her  debts  and  lega- 
cies ;  and  after  paj'ment  thereof,  in  trust  to  convey'  the  residue  of  the 
real  estate,  which  should  remain  unsold,  and  paj'  the  produce  of  such 
part  as  should  be  sold,  and  all  other  the  residue  of  her  real  estates, 
between  her  father  James  Flanagan,  and  her  brother  James  Flanagan, 
their  heirs,  executors,  and  administrators,  equally.  A  bill  was  brouglit, 
by  the  creditors,  for  sale  of  the  real  estate,  to  supplj'  the  deficiency  of 
the  personal  estate  for  payment  of  debts  ;  and  a  decree  was  made  for  a 
sale  ;  and  if  any  of  the  money  to  arise  by  the  sale  should  remain  after 
payment  of  the  debts  and  legacies,  it  was  directed  to  be  paid  to  James 
Flanagan  the  father,  and  James  Flanagan  the  son,  equally ;  and  if  any 
estate  should  remain  unsold,  the  trustees  were  directed  to  convey  it  to 
them  and  their  heirs  equally :  after  the  decree,  James  Flanagan  the  son 
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died,  leaving  a  daughter,  and  a  son  born  after  his  death ;  part  of  the 
estate  was  sold,  and  afterwards  James  Flanagan  the  grandfather  died, 
leaving  his  grandson  his  heir,  and  his  grandson  and  granddaughter  his 
sole  next  of  kin  :  after  the  death  of  tlie  grandfather,  a  further  part  of 
the  estate  was  sold,  under  an  apprehension  that  the  produce  of  the  first 
sale  was  insufficient  to  paj-  the  debts  and  legacies :  it  appeared,  how- 
ever, that  the  produce  of  the  first  sale  was  sufficient.    A  bill  was,  after- 
wards, brought  by  the  son  of  James  Flanagan  the  son,  claiming  a 
moietj-  of  the  surplus,  as  tlie  real  estate  of  James  Flanagan  his  grand- 
father, to  whom  he  was  become  heir  against  tlie  personal  representa- 
tive of  his  grandfather,  and  against  the  daughtei*  of  James  Flanagan 
the  son,  who  claimed  a  moietj*  as  one  of  the  next  of  kin  of  her  grand- 
father.    It  was  objected,  that  tlie  second  sale,  after  the  death  of  the 
grandfather,  was  improper.     The  court  determined,  that  the  second 
sale,  actually  made  under  the  decree  of  the  court,  before  the  master, 
could  not  be  considered  as  improperly  made  :  that  there  was  no  fraud, 
no  practice,  and  that  the  monej-  ought  to  go  to  the  personal  represent- 
ative of  the  grandfather.     The  case  of  Digby  v.   Legard,  3  Cox,  P. 
W.  22,  note,  is  a  different  question.     There  the  testatrix  (Elizabeth 
Byeiiej-)  directed  her  real  estates  to  be  sold  to  paj-  debts  and  legacies, 
and  gave  the  residue  to  five  persons,  to  be  equally  divided  between 
tliem,  one  of  whom  (Lady  Caylej-)  died  in  her  lifetime.     It  was  resolved 
that  the  devise,  so  far,  failed  totallj-,  and  should  accrue  to  the  heir  at 
law.    The  language  of  the  decree  is  such,  that  the  benefit  of  the  devise 
to  Lady  Caylej'  should  accrue  to  the  testatrix's  heir  at  law,  Mr.  Jer- 
voice,  who  was  a  lunatic,  and  should  be  paid  to  his  committee,  as  real 
estate  descended  to  him.     The  case  of  Scudamore  v.  Scudamore,  Pre. 
in  Cha.  543,  shows  that,  in  all  cases  where  the  dispute  is  between  rep- 
resentatives, the  heir,  or  executor,  shall  have  the  fund  according  to  the 
■will  or  contract  of  the  persons  who  gave  or  created  it.     There  was  a 
case  of  Ogle  v.  Cook,  heard  19th  Februaiy,  1748,  which  was  this: 
Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate  to  trustees  to 
sell,  and  to  vest  the  money  in  stock,  and  pay  the  interest  to  his  wife 
during  her  widowhood,  and  after  her  death,  or  marriage,  to  his  two 
daughters  equally,  except  that  the  eldest  was  to   have  £1000  more 
than  the  other :  he  gave  the  residue  of  his  personal  estate  in  the  same 
waj' :   he  afterwards  conveyed  the  real  estate  to  one  of  the  trustees 
named  in  his  will,  to  whom  he  was  considerablj'  indebted,  in  trust  to 
sell  so  much  as  should  be  necessarj*  to  paj-  the  debt,  and  as  to  the  resi- ' 
due  in  trust  for  Mrs.  Ogle  :  part  of  the  estate  was  sold,  and  then  Mr. 
Ogle  died.     His  youngest  daughter  died  in  his  lifetime.    The  bill  was 
brought  bj'  the  widow  and  the  eldest  daughter,  against  the  son,  who 
was  the  heir,  and  the  trustees,  to  have  the  residue  of  the  estate  sold, 
and  claiming  the  share  of  the  j'oungest  daughter,  as  personal  estate  of 
Mr.  Ogle,  to'be  divided  between  them  and  the  son,  as  his  next  of  kin. 
The  son  insisted  the  convej'ance  to  the  trustee  was  a  revocation  of  the 
will ;  and,  if  not,  that  the  share  of  the  dead  daughter  was  to  be  con- 
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sidered  as  real  estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.  It 
■was  determined  that  the  conveyance  was  a  revocation  only  pro  tantOf 
to  let  in  the  debt ;  and  that  so  much  of  the  estate  as  remained  unsold 
should  be  sold,  and  that  the  mone^'  raised,  or  to  be  raised  bj-  sale 
of  the  estate,  made  part  of  the  personal  estate  of  Mr.  Ogle.  There 
was  another  case  about  the  same  time,  which  is  in  1  Ves.  174,  Cun- 
ningham V.  Moody,  where,  by  marriage  articles,  £500  was  agreed  to 
be  laid  out  in  purchase  of  lands,  to  be  settled  to  the  use  of  the  husband 
for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  wife  for  life,  with  remainder  to  the  children  of 
the  marriage,  as  the  husband  and  wife  should  appoint ;  and  in  default 
of  a  joint  appointment,  as  the  survivor  should  appoint ;  and  in  default 
of  anj'  appointment  to  the  children,  to  be  equall}'  divided  among  them, 
if  more  than  one,  as  tenants  in  common,  in  tail  general,  with  cross  re- 
mainders ;  and  if  but  one,  to  that  child  in  tail  general,  and  no  appoint- 
ment was  made.  The  father  and  mother  being  dead,  and  the  daughter 
being  married,  the  trustees  paid  the  £500  to  her  and  her  husband,  and 
they  received  it  as  mone3-,  and  executed  a  release.  The  daughter  had 
a  child,  which  died,  and  she  afterwards  died  without  issue.  A  daugh- 
ter of  the  settlor  b\-  a  second  marriage  filed  a  bill  against  the  husband, 
representative  of  his  wife,  the  daughter  by  the  first  marriage,  for  the 
£500,  considering  it  as  land ;  and  it  was  observed  that  she  was  en- 
titled to  the  money,  but  that  the  husband  of  her  deceased  sister  was 
entitled  to  the  interest,  during  his  life,  as  tenant  by  the  curtesy.  In 
the  present  case,  William  Fletcher,  the  son,  had  the  whole  beneficial 
title  vested  in  him  as  money,  subject  to  his  mother's  interest  for  life  or 
widowhood.  She  was  his  sole  next  of  kin,  and  her  personal  represent- 
atives are  now  entitled  to  the  estate  as  money ;  the  bill  must  therefore 
be  dismissed,  without  costs.^ 
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Chancery.     1780. 

[Beparted  1  Bro.  0.  G.  503.] 

Christopher  Holdsworth,  by  his  will,  gave  (int.  al.)  to  the  de- 
fendants, Smithson  and  Ibetson,  their  executors  and  administrators, 
£200  in  trnst  to  put  the  same  out  at  interest,  and  to  apply  the  interest 
in  bringing  up  the  defendant,  Mary  Bracklebank,  then  an  infant,  till 
21,  the  principal  to  be  paid  to  her  at  21,  and  if  she  died  before  21, 
then  to  be  paid  to  her  representative ;  and  bequeathed  to  the  Rev. 
Thomas  Whitaker  £100,  to  James  Roberts  and  William  Roberts  £100 
each,  to  Grace  Ogle  £200,  to  George,  Ann,  and  Phoebe  Ogle,  her  chil- 
dren, £100  each,  to  Joseph  Scurr  £200,  to  Benjamin  Wright  £200,  to 
Mrs.  Molyneaux  £400,  to  Hannah  Close  £150,  to  William  Hawkeswell 
1  See  Allen  v.  Watts,  98  Ala.  384  (1894). 
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£100,  to  Mary  Ross  £200,  to  Joseph  Marshall  £200,  all  which  legacies, 
together  with  other  legacies  given  by  his  will,  he  directed  to  be  paid  at 
the  end  of  six  months  after  his  decease ;  and  the  said  testator,  thereby, 
gave  aU  his  messuages,  cottages,  lands,  tenements  and  hereditaments, 
situate  at  the  Bank,  in  the  township  of  Leeds,  with  their  appurte- 
nances, and  all  his  real  estate,  not  thereinbefore  devised,  and  all  his 
household  goods  and  furniture,  plate,  linen,  stock  in  trade,  and  all  his 
personal  estate  whatsoever,  unto  the  defendants  Smithson  and  Ibetsou, 
their  heirs,  executors,  administrators,  and  assigns,  to  hold  the  same  to 
them,  their  heirs,  executors,  administrators  and  assigns  forever,  in  trust 
that  they  should,  as  soon  as  convenient  after  his  decease,  sell  all  his  said 
messuages,  &c.  for  such  price  or  prices  as  could  be  got  for  the  same, 
and  thereby  to  convert  such  real  and  personal  estate,  so  to  them  de- 
vised, and  every  part  thereof,  into  read3'  monej',  and  bj'  and  out  of 
the  money  arising  by  such  sale  to  pay  all  his  debts,  legacies,  and  fu- 
neral expenses,  and  charges  of  proving  his  will ;  and  after  payment 
thereof,  and  retaining  to  themselves  £50  each,  which  he  thereby  gave 
them  for  their  trouble,  in  trust  out  of  such  moneys  to  arise  as  aforesaid, 
to  pay  all  legacies  and  annuities  thereby  bequeathed,  at  the  time  and 
in  the  manner  thereby  directed ;  and  if,  after  all  such  payments  made, 
and  putting  out  of  the  funds  as  thereby  directed,  for  raising  the  annu- 
ities thereby  given,  and  indemnifying  his  trustees  from  all  charges, 
expenses,  and  loss  which  might  attend  the  carrying  the  trusts  of  his 
will  into  execution,  there  should  remain  an  overplus  in  the  hands  of 
the  trustees,  which  he  apprehended  there  would  be  to  a  considerable 
amount,  he  directed  that  thej',  and  the  survivors  of  them,  should,  within 
six  months  after  the  same  should  be  ascertained,  pay  the  same  unto 
his  said  legatees,  Thomas  Whitaker,  James  Roberts,  William  Roberts, 
Grace  Ogle,  George  Ogle,  Ann  and  Phoebe  Ogle,  Joseph  Scurr,  Ben- 
jamin Wright,  Mrs.  Molyneaux,  H.  Close,  William  Hawkeswell,  Mary 
Bracklebank,  Mary  Ross,  and  Joseph  Marshall,  in  proportion  to  their 
several  and  respective  legacies  therein  to  them  bequeathed/  and  the 
testator  thereby  willed  and  devised  that  two  several  sums  of  £250 
each,  which  he  had  therein  directed  to  be  put  out  on  securities  in  the 
names  of  his  trustees,  and  the  interest  arising  therefrom  to  be  respect- 
ively paid  to  M.  Thackeray  and  R.  Grant  during  their  respective 
lives,  should  upon  the  several  deaths  of  them  the  said  M.  Thackeray 
and  R.  Grant,  be  paid  in  the  like  proportions  unto  them  his  said  sev- 
eral and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime  of  the 
testator. 

The  bill  was  filed  by  the  next  of  kin  of  the  testator,  against  the 
surviving  legatees,  and  the  heir-at-law ;  claiming  the  legacies  given  to 
the  deceased  legatees,  their  shares  in  the  overplus,  and  in  the  two 
sums  of  £250  as  lapsed,  and  become  part  of  the  personal  estate  of  the 
testator. 

The  cause  came  on  at  the  Rolls,  10th  Julj',  1778,  when,  his  Honor 
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(Sir  T/iomas  SewelJ)  being  of  opinion  that  the  surviving  legatees  took 
the  whole  residue,  in  proportion  to  their  several  legacies,  dismissed 
the  bill  without  costs. 

From  this  decree,  the  plaintiffs  appealed  to  Lord  Chancellor  [Thur- 
Low]  ;  and  the  cause  coming  on  to  be  heard  before  his  Lordship,  — 

Mr.  Kenyon  attempted  to  support  the  decree  — 

But  Lord  Chancellor,  being  clear  (without  hearing  much  argu- 
ment) that  this  was  a  tenancy  in  common  in  the  residue,  and  that 
therefore  the  shares  of  the  legatees  who  died  in  the  testator's  lifetime 
were  undisposed  of,  said  the  only  question  was  whether  such  shares 
belonged  wholly  to  the  next  of  kin,  or  to  the  heir-at-law. 

The  Attorney- General,  Mr.  Madocks,  and  Mr.  Selwyn  (for  the 
plaintiffs,  the  next  of  kin),  contended  —  that  the  testator  had  con- 
verted his  real  estate  into  monej-,  out  and  out,  that  he  had  mixed  two 
funds,  and  made  all  personal  estate ;  that  the  cases  therefore  of  Mai- 
labor  V.  MaUabar,  For.  79,  and  Durour  v.  Motteux,  1  Ves.  320,  must 
govern  the  decision  here,  and  that  the  blending  the  funds  distinguished 
this  case  from  that  of  Digby  v.  Legard,  3  Cox  P.  "W.  22,  note.  Mr.  Sel- 
wj'n  mentioned  the  cases  of  Flanagan  v.  Flanagan,  cited  1  Bro.  C.  C. 
500,  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497,  and  Ogle  v.  Cook. 

Lord  Chancellor  thought  the  two  former  cases  did  not  apply  ;  but 
being,  in  general,  of  opinion  with  the  counsel  for  the  next  of  kin,  asked 
the  counsel  for  the  heir-at-law,  upon  what  grounds  thej'  could  support 
his  claim. 

Mr.  Scott,  for  the  heir-at-law,  said  they  claimed  on  his  behalf 
such  interest  in  the  monej's  produced  by  the  sale  of  the  testator's  real 
estates,  as  the  deceased  residuary  legatees  would  have  been  entitled 
to,  if  they  had  survived  the  testator ;  or  so  much  of  their  shares  of 
the  overplus,  now  in  the  events  which  have  happened,  undisposed  of,  as 
is  constituted  by  the  produce  of  the  testator's  real  estate.  That  the 
heir-at-law  is  entitled  to  every  interest  in  land,  not  disposed  of  by  his 
ancestor,  is  so  much  of  a  truism  that  it  calls  for  no  reasoning  to  sup- 
port it.  It  is  not  necessary-  for  the  heir-at-law  to  deny  that  the  in- 
tention of  the  testator  has  designed  him  nothing ;  his  intention  has 
certainly  been  equallj'  unpropitious  to  his  next  of  kin ;  but  it  is  not 
enough  tliat  the  testator  did  not  intend  that  his  heir  should  take,  he 
must  make  a  disposition  in  favor  of  another ;  if  he  has  not  actually 
disposed  of  all  his  real  estate,  if  he  has  not  made  an  universal  heir, 
the  law  will  give  such  part  of  his  real  estate  as  he  has  not  actuall3-  and 
eventually  disposed  of,  even  against  his  intention,  and  a  fortiori  in  a 
case  where  he  has  expressed  no  intention,  to  the  hceres  natus.  If  the 
interest  of  the  deceased  legatees  had  been  an  interest  in  the  produce 
of  mere  real  estate,  not  blended  with  the  produce  of  personal  estate, 
it  has  been  admitted,  upon  both  hearings,  that  the  benefit  of  the  lapsed 
devises  would,  according  to  the  case  of  Digby  and  Legard,  and  the 
principle  of  the  case  of  Emblyn  and  Freeman,  Pre.  Chan.  541,  and 
of  many  others,  have  accrued  to  the  heir-at-law.    It  is  admitted,  and 
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cannot  be  denied,  that  where  a  testator  directs  real  estate  to  be  sold 
for  special  purposes,  if  any  of  those  purposes  become  incapable  of 
taking  effect,  the  heir-at-law  shall  take ;  because  there  is  an  end  of 
the  disposition  when  there  is  an  end  of  the  purposes  for  which  it  was 
made :  but  it  is  contended  here  that  the  testator  had  not  a  special  in- 
tention, but  that  he  meant  the  produce  of  his  real  estate  should  be  con- 
sidered as  personal  estate,  that  he  intended  to  convert  it  out  and  out, 
that  he  has  not  kept  the  funds  distinct,  but  that  he  has  blended  them 
so  as  to  be  incapable  of  being  distinguished,  and  that  the  cases  there- 
fore of  Durour  v.  Motteux,  and  Mallabar  v.  Mallahar,  are  authorities 
in  point,  that  the  whole  fund  is  personal.  We  admit  that  a  person 
maj-  decide  what  shall  be  the  nature  of  his  property  after  his  death,  so 
as  to  preclude  all  question  between  real  and  personal  representatives. 
But  we  insist  that  if  he  has  not  actually  and  eventually  so  decided, 
they  upon  whom  the  law  casts  the  title  to  personal  estate  can  no  more 
claim  in  a  court  of  equity-,  monej'  arising  from  the  sale  of  land,  than 
the  heir  can  claim  property  admitted  to  be  of  a  personal  nature.  As 
to  the  question  of  fact,  whether  he  meant  that  in  some  event  onlj-,  or 
that  in  all  events  the  produce  of  his  real  estates  should  be  considered 
as  personalty',  we  admit  that  in  favor  of  his  residuarj'  legatees,  he 
meant  to  convert  the  whole  into  personalty  in  case  all  his  residuary 
legatees  should  eventually  take  the  whole ;  but  we  contend  that  he  has 
intimated  no  intention  as  to  that  part  of  the  produce,  as  to  which  his 
disposition,  in  the  event  which  has  happened,  has  failed  of  effect.  He 
converts  it  out  and  out,  indeed,  if  you  speak  of  his  intention  as  to  the 
qualities  of  the  property  which  his  legatees  were  to  take ;  but  as  to 
such  part  of  the  property-  as,  in  the  event,  they  have  not  taken,  he  has 
not  determined  upon  its  nature  ;  he  never  meant  to  determine  upon  its 
nature,  as  between  his  heir-at-law  and  his  personal  representative  or 
next  of  kin,  because  he  appears  not  to  have  adverted  to  the  possibility 
of  any  events  taking  place  which  would  give  the  one  or  the  other  an 
interest  in  his  property,  and  he  designed  no  part  of  his  property  for 
either.  In  the  event,  the  one  or  other  must  take  some  part  of  it ;  but 
to  say  he  has  made  it  all  personal  propert3',  and  that  therefore  the  law 
must  give  it  to  the  next  of  kin,  is  to  apply  an  argument  deduced  from 
what  was  the  testator's  intention  in  case  events  had  taken  place  which 
have  not  occurred,  for  the  sake  of  proving  a  similar  intention,  if  cir- 
cumstances happened  directly  contrary-  to  those  with  relation  to  which 
only  the  testator  framed  his  intention.  To  argue  from  what  the  tes- 
tator intended  with  respect  to  residuary  legatees,  by  wa^-  of  proving 
that  he  intended  the  same  in  favor  of  his  next  of  kin,  is  to  reason 
from  a  case  in  which  intention  is  expressed,  to  prove  a  like  intention 
in  a  case  which  supposes  the  absence  of  intention :  though  the  testator 
therefore  intended,  that  his  legatees,  if  they  had  lived,  should  take 
their  respective  shares  of  such  part  of  the  general  surplus  as  was  pro- 
duced by  the  sale  of  the  real  estates  as  monej-,  he  has  not  declared 
any  intention  relative  to  its  nature  in  case  that  particular  event  of  his 
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should  be  disappointed.  In  the  event,  therefore,  which  has  happened, 
it  is  so  much  undisposed  of,  arising  from  the  sale  of  lands.  Such 
money  in  this  court  is  land  ;  and,  as  such,  the  heir  claims  it.  Suppose 
all  the  fifteen  legatees  had  died  in  the  lifetime  of  the  testator,  would 
it  not  have  been  competent  to  the  heir-at-law  to  have  insisted,  in 
equity,  that  no  sale  should  be  made  of  the  real  estate?  Would  it 
have  been  possible  to  contend  that,  because  the  testator  had  blended 
the  funds,  in  order  to  make  a  disposition  which  never  took  effect,  and 
without  a  view  to  any  other  given  circumstances,  that  he  had  therefore 
blended  them,  if,  in  the  event,  he  had  made  no  disposition ;  that  be- 
cause he  had  made  the  real  estate  personal  to  give  it  to  his  residuary 
legatees,  and  to  disappoint  his  heir,  he  meant  also  to  disappoint  his 
heir,  whether  his  residuary  legatees  did  or  did  not,  in  the  event, 
take  the  benefit  of  that  disposition  ?  The  fact  of  his  having  blended 
the  funds  proves  not  a  mere  inattention,  not  mere  indifference  to 
the  interests  both  of  his  next  of  kin  and  his  heir-at-law,  but  it 
proves  a  purpose  hostile  to  both :  can  that  fact  then  be  a  ground, 
from  whence  to  infer  that,  in  a  change  of  circumstances,  he  had  a 
purpose  of  kindness  and  bounty  to  the  next  of  kin,  and  adverse  to 
the  interest  of  the  heir  only?  The  reason  of  the  intention  ceasing, 
the  intention  should  be  taken  to  have  ceased.  The  testator  meant 
to  change  the  legal  qualities  of  his  property,  when  he  meant  to  alter 
the  disposition  which  the  law  would  make  of  his  property :  but  if, 
in  the  event,  the  law  was  to  make  the  disposition  of  any  part  of  the 
property-,  —  he  meant,  for  aught  that  appears  to  the  contrarj*  (and 
something  must  appear  to  the  contrary  to  defeat  the  claim  of  the  heir), 
that  the  law  which  made  the  disposition,  should  decide  on  the  qualities 
of  the  property  of  which  it  was  to  dispose.  If  then,  in  case  all  the 
residuary-  legatees  had  died,  the  heir  could  have  prevented  a  sale,  — 
is  it  to  be  said,  that  because  a  sale  must  be  made,  he  shall  not  have 
that  part  of  its  produce  which  the  objects  of  the  testator's  bounty  can- 
not take  ?  It  is  not  true,  that  where  it  is  necessarj-  that  a  sale  should 
be  made  to  effectuate  the  testator's  purposes,  which  are  capable  of 
takfng  effect,  that  such  sale  will  convert  the  nature  of  that  part  of  its 
produce  which  cannot  be  applied  according  to  the  testator's  intention. 
In  the  case  of  Emhlyn  and  Freeman,  Pre.  Chan.  541,  the  heir  was 
held  entitled  to  £200  arising  from  the  sale  of  real  estate,  which  tlie 
testator  had  made  liable  to  an  appointment  bj-  note,  concerning  which 
he  had  made  no  appointment ;  and  there  a  sale  was  necessary.  In  the 
case  of  Digby  v.  Legard,  3  P.  W.  22,  note,  where  the  heir  was  held 
entitled  to  the  benefit  of  the  devise  lapsed  by  the  death  of  one  of  five 
tenants  in  common  of  money,  to  be  raised  \iy  sale  of  real  estates  in 
the  lifetime  of  the  testator,  the  heir  could  not  possibly  prevent  a  sale. 
As  to  the  cases  of  Mallabar  and  Mallabar,  and  Durour  v.  Motteaux, 
they  can  be  considered  as  authorities  only  by  those  who  do  not  attend 
to  the  distinction  submitted  above :  they  are  so  far  from  deciding  the 
case,  that  they  establish  no  principle  which  applies  to  it.     In  Mallabar 
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and  Malldbar,  the  real  and  personal  estate  are  not  blended  by  the  terms 
of  the  devise  in  the  beginning  of  the  will,  which  is  a  devise  of  real  estate 
onl^-,  upon  trust  to  sell :  and  that  out  of  the  monej'S  arising  tlierefroiu, 
the  testator's  debts  should  be  paid,  and  after  paj-ment  thereof,  he  de- 
vised, out  of  the  remainder  of  the  money,  £500  to  his  sister  Mai'V 
Bainbridge,  £500  to  his  sister's  two  children,  that  should  be  living  at 
the  time  of  his  decease,  equally  to  be  divided  between  them ;  £500  to 
his  nephew  Nicholas,  who  was  his  heir-at-law ;  £500  to  be  divided 
amongst  the  children  of  his  late  brother,  James  Mallabar,  living  at  his 
decease ;  then  follows  the  clause  which  was  held  to  blend  the  funds. 
'•'■Item,  after  all  m}'  debts  and  legacies  paid,  I  give  and  bequeath  all 
the  rest  and  residue  of  my  personal  estate  unto  m3'  sister  Esther  Mal- 
labar :  "  and  appoint  her  executrix.  The  question  was,  whether  there 
was  a  resulting  trust  for  the  heir,  as  to  the  money  arising  from  the  sale 
of  the  real  .estate,  after  payment  of  the  debts,  and  the  several  sums  of 
£500.  The  court  held  that  the  testator  had  made  all  his  property  per- 
sonal, or  rather  it  inferred  from  the  purpose  of  the  testator,  as  far  as 
that  could  be  collected  from  the  will,  that  the  testator  meant  hy  the 
residuar3-  clause  to  describe  not  only  monej^  strictly  personal  estate, 
but  the  money  claimed  by  the  heir  likewise ;  the  court  inferred  this 
from  the  circumstance  of  the  heir's  having  a  legacy  of  £500  out  of  that 
very  money,  and  because,  if  a  different  construction  was  made,  the 
sister  his  executrix,  to  whom  the  testator  clearly  intended  to  give  a 
beneficial  interest,  would  have  taken  nothing  but  a  troublesome  office  ; 
for,  if  the  words,  "  the  residue  of  the  personal  estate,"  did  not  include 
this  money,  the  personal  estate  must  have  been  first  applied,  to  pay  the 
debts  and  legacies,  in  exoneration  of  the  real  estates  charged  therewith, 
by  the  will,  and  the  executrix  would  have  had  an  office  of  trouble 
without  the  benefit  intended  her :  but  though  the  court  considered  the 
surplus  of  the  money  as  personalty,  as  between  her,  whom  it  held  to 
be  a  residuary-  legatee,  and  the  heir,  to  effectuate  the  testator's  inten- 
tion, does  it  follow,  that  if  the  testator  had  died  intestate  as  to  the 
surplus,  as  the  testator  here  did  as  to  a  part  of  it,  that  the  court  would 
have  determined  against  the  heir  in  favor  of  the  next  of  kin,  in  wHbse 
favor  no  such  argument  as  to  intention  could  have  been  urged  ?  If  the 
residuary  legatee  had  died  in  the  testator's  lifetime,  the  will  must  have 
had  tlie  same  construction  as  if  the  residuary  clause  had  not  been  in-, 
serted ;  for  where  the  residuarj-  clause  has  no  operation  to  any  sub-, 
stantial  purpose,  it  cannot  be  considered  as  a  part  of  the  will :  if  it 
had  not  been  inserted,  the  devise  of  the  real  estate  would  have  been 
a  devise  to  paj'  debts  and  legacies  merely ;  in  such  case,  then,  it  is 
clear  that,  as  to  the  surplus,  there  would  have  been  a  resulting  trust 
for  the  heir.  The  debts  and  the  sums  of  £500  being  paid,  the  testa- 
tor's intention  would  have  been  satisfied,  to  the  extent  in  which  it  could 
take  effect ;  there  would  then  have  been  an  end  of  the  disposition. 
There  is  no  difference  between  such  a  case,  and  the  present  case,  ex- 
cept that  in  that  case  there  is  no  residuary  legatee  as  to  any  part  of  the^ 
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surplus ;  here  there  is  none  as  to  some  part  of  it ;  there,  then,  is  a 
general  intestaej-,  as  to  the  surplus,  here  a  partial  intestacy :  but  the 
effect  of  a  partial  intestacj-  must  be  the  same,  as  to  the  part,  as  tlie 
effect  of  a  general  intestacy-  is  to  the  whole.  The  case  of  Durour  and 
Motteux  is  also  a  case  between  residuary  legatees  and  the  heir-at-law  ; 
there,  the  testator  gave  all  his  real  estates  to  sell  and  dispose  of  the 
whole  with  his  personal  estate,  blending  them,  for  payment  of  his 
debts,  legacies  and  funeral  expenses,  and  performance  of  his  will ;  he 
gave  several  legacies,  and  among  the  rest,  £1200  or  thereabouts,  where- 
of part  was  to  be  laid  out  in  the  purchase  of  freehold  lands  for  chari- 
table uses,  some  of  which  were,  confessedly,  within  the  Mortmain  Act, 
and  the  rest  determined  to  be  so  ;  the  question  was,  whether  the  £1200 
should  go  to  the  heir-at-law  or  to  the  residuary  legatees.  Lord  Hard- 
wicke  said,  that  he  was  of  opinion,  that  the  money  which  should  arise 
by  the  sale  of  the  real  estate  was  turned  into  personal,  and  so  intended 
by  the  testator,  it  plainly  appearing,  that  by  the  description  of  all  his 
personal  estate,  he  meant  to  include  the  whole  in  the  residue,  so  that 
it  is  to  be  considered  now  as  personal  estate ;  then  it  comes  to  this,  a 
will  is  made,  in  which  there  are  several  legacies,  and  the  residue  of  the 
personal  estate  is  given  away  ;  one  of  the  personal  legacies  is  void  by 
law  ;  the  court  cannot  saj',  for  that  reason,  that  he  intended  to  die  in- 
testate, for  giving  the  residue  over  includes  everything,  let  it  fall  in  by 
reason  of  the  legacies  being  void,  or  lapsing  in  the  life  of  the  testator. 
Now,  here,  the  reasoning  of  the  court  is  grounded  upon  the  testator's 
intention  to  give  his  residuary  legatees  everj'thing  which  was  not 
otherwise  effectuallj'  disposed  of.  And  the  testator  was  held  to  have 
converted  his  real  estate  out  and  out  into  personal  estate,  to  effectuate 
that  intention  ;  for  the  residuary  legatees  could  not  otherwise  take  the 
£1200.  But  if  the  residuary  legatees  had  died  in  the  lifetime  of  the 
testator,  and  the  next  of  kin  had  been  called  upon  to  sustain  the  ques- 
tion against  the  heir,  the  reasoning  of  the  court  would  not  apply : 
arguments  from  intention,  in  their  favor,  could  not  be  resorted  to,  and 
the  court  might  have  said,  and  must  have  said,  that  the  testator  meant 
to  die  intestate  as  to  the  surplus,  if  there  was  no  residuary  legatee 
named  in  his  will  living  at  his  death.  It  could  not,  in  that  case,  have 
been  said,  that  the  testator  meant,  by  the  description  of  all  his  personal 
estate,  to  include  the  whole  in  the  residue,  and  therefore  the  void 
legacy  of  £1200  among  the  rest ;  because  the  will,  in  that  case,  must 
be  considered  as  if  nothing  concerning  the  residue  had  been  inserted 
in  it.  Here  he  meant  to  make  one  fund  of  the  whole,  to  effectuate  his 
intended  disposition  of  the  whole ;  but  if  subsequent  events  defeated 
that  disposition,  his  intention,  in  case  it  took  effect,  is  no  proof  that  he 
had  the  same  intention  in  case  it  did  not  take  effect.  If  there  had  been 
no  residuary  clause,  and  if  the  residuary  legatees  had  been  dead,  it 
could  have  no  effect,  and  therefore  could  not  have  been  attended  to. 
In  Durour  v.  Motteux,  it  would  have  been  nothing  more  than  a  devise 
of  real  and  personal  estate  for  payment  of  debts,  valid  legacies,  and 
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funeral  expenses ;  it  would  have  been  then  a  disposition  with  a  special 
intention ;  that  intention  being  satisfied,  there  would  have  been  a  re- 
sulting trust  as  to  the  surplus.  It  is  said,  if  this  way  of  reasoning 
was  good,  it  would  have  entitled  the  heir  to  the  £1200  in  the  case  of 
Durour  v.  Motteux,  for  it  was  the  testator's  intention  there,  that  the 
same  sum  should  be  considered  as  monej'  onlj',  in  case  the  charity  took 
it ;  that  the  testator  never  adverted  to  the  event  which  happened,  viz. 
the  residuary  legatee's  talking  it,  an  event  which  he  as  little  thought  of 
as  he  did  of  the  next  of  kin's  taking  the  residue.  The  answer  is,  the 
rule  of  law  would  not  suffer  in  that  case  what  no  rule  forbids  in  this  ; 
the  law  says,  where  there  is  a  residuary  legatee,  the  testator  shall  bo 
presumed  to  mean  that  he  should  take  whatever  lapses,  either  hy  the 
death  of  the  legatees,  or  whatever  is  not  given  according  to  law.  So 
long  as  there  is  any  person  to  take,  who  is  declared  by  the  testator  to 
be  preferred  by  him  to  those  whom  the  law  appoints  to  succeed  him,  the 
heir  can  have  no  claim.  If  the  testator  spoke  for  himself,  he  would 
say,  if  my  special  intention  of  kindness  to  the  charitj'  fails,  my  general 
intention  of  bounty  to  my  residuary  legatee  shall  take  place :  but 
where  the  residuary  legatee  is  removed,  there  is  nothing  like  a  declara- 
tion, by  the  testator,  in  favor  of  the  next  of  kin,  to  entitle  them  to 
succeed  the  residuary  legatees,  as  there  is  where  there  is  a  general 
residuary  clause  in  a  will  in  favor  of  the  persons  named  in  it  to  succeed 
the  particular  legatees ;  and  to  money  arising  by  the  sale  of  land, 
there  can  be  no  claim,  in  the  next  of  his  kin,  but  what  arises  from  the 
declaration  of  the  testator ;  for  unless  he  directs,  or  expresses,  that  it 
shall  be  considered  as  personaltj',  the  heir  must  take  it.  We  admit 
the  heir  then  to  be  excluded  whilst  there  are  any  persons  who  can  take 
the  produce  of  the  real  estate  under  the  will,  the  declaration  of  the 
testator's  intention :  we  deny  that  he  is  excluded  by  any  who  make 
their  claim  not  under  the  will,  but  in  defect  of  the  will ;  or  that  the  in- 
tention in  the  will  can  affect  those  who  claim,  upon  t&e  ground  that  there 
is  no  will  which  relates  to  the  subject.  The  case  of  Oruse  v.  Sarley 
and  Sanson,  before  Sir  Jo.  Jekyll,  3  Wms.  20,  seems  to  establish 
those  principles ;  for  it  shows,  that  where  any  part  of  the  produce  of 
the  real  estate  is  so  given,  as  to  prove  that  it  was  not  the  testator's 
intention,  in  case  that  part  should  lapse,  that  it  should  go  to  the  residu- 
ary legatees,  but  that  he  has  given  them  the  residue  exclusive  of  that 
part,  it  shall  not  go  as  undisposed  personalty  to  the  next  of  kin.  Why 
should  the  next  of  kin  take  in  preference  to  the  heir  what  the  residu- 
ary legatees  cannot  take  for  another  reason,  namely,  removal  by  death? 
The  case  was,  William  Banson,  seised  in  fee  of  freehold  and  copyhold 
lands,  which  he  had  surrendered  to  the  use  of  his  will,  and  being  much 
indebted  by  mortgages,  and  having  a  wife  and  five  children,  devised  all 
his  freehold  and  copyhold  lands  to  the  defendant  Barlej'  and  his  heirs, 
in  trust  to  sell  for  the  best  price,  and  in  the  first  place  to  pay  off  all  his 
encumbrances  and  his  debts.  He  also  devised  his  personal  estate  to 
the  same  trustee,  in  trust  to  sell,  and  after  the  testator's  debts  paid,  tQ 
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apply  the  money  arising  by  sale  of  the  personal  estate,  and  also  the 
money  to  be  produced  by  sale  of  the  real  estate,  among  his  five  chil- 
dren, in  manner  thereinafter  mentioned  :  To  his  eldest  son  £200  at  his 
age  of  21 ;  all  the  rest  and  residue  thereof  among  his  four  younger 
children  at  21,  and  with  benefit  of  survivorship;  the  eldest  son  died 
under  21 :  the  question  was,  what  was  to  become  of  the  £200.  The 
Master  of  the  Rolls  thought  it  would  not  go  to  the  younger  children, 
who  were  only  to  have  the  residue,  but  to  the  heir.  It  was  objected 
that  all  is  made  personal  estate  j  the  surplus  of  the  money  arising  from 
the  sale  of  the  real  and  personal  estate,  is  to  go  to  the  hmredes  facti. 
There  could  be  no  doubt,  it  was  urged,  if  the  eldest  son  had  died  in  the 
testator's  life,  it  would  have  been  a  lapsed  residuum:  But  his  Honor, 
after  looking  into  precedents,  declared  for  the  heir,  that  it  was  the 
same  as  if  so  much  land,  as  was  of  the  value  of  £200  had  not  been  to 
be  sold,  but  suffered  to  descend.  As  to  the  case  of  Flanagan  v. 
Flanagan,  it  is  perfectly  different  from  this  :  That  was  a  question  be- 
tween the  real  and  personal  representative  of  a  person  entitled  under 
the  will  of  the  testator.  The  land  was  sold  imder  a  decree  of  the 
court,  in  a  cause  in  which  the  person,  through  whom  both  claimed,  was 
party  ;  and  the  decree  had  ordered  the  surplus,  if  there  should  be  anj', 
to  be  paid  to  James  Flanagan  the  father  and  James  Flanagan  the  son 
equallj-.  The  sale  was  made  under  the  decree ;  and  the  question  aris- 
ing between  the  real  and  personal  representative  of  Flanagan  the 
father,  the  court  determined  the  surplus  should  have  the  same  nature, 
with  respect  to  them,  as  the  decree  had  given  it  with  respect  to  Flana- 
gan the  father.  In  that  case,  too,  the  testator  had,  foreseeing  that  a 
sale  could  not  be  made,  which  would  produce  the  exact  sum  and  no 
more,  directed  his  trustees  to  convej-  the  residue  of  the  real  estate, 
which  should  remain  unsold,  or  pay  the  produce  of  such  part  as  should 
be  sold,  and  all  other  the  residue  of  his  real  estates,  between  the  father 
and  the  son.  Scudamore  v.  Scudamore,  Pre.  Ch.  513,  is  not  to  this 
point :  it  determines  that  the  representatives  of  a  person  entitled  under 
a  will  shall  take  money,  as  money  or  as  land,  according  as  the  person 
whose  representatives  thej'  are  would  have  taken  it ;  but  it  decides 
nothing  between  the  heir  and  personal  representative  of  the  testator 
himself.  There  is  no  case  in  which  tbe  next  of  kin  have  been  consid- 
ered as  entitled  against  the  heir,  in  the  event  of  a  lapse  of  the  whole, 
or  a  part  of  the  residue,  except  the  case  of  Ogle  v.  Cook,  heard  19th 
February,  1748,  which,  so  far  as  it  relates  to  this  subject,  was  thus : 
Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate  to  trustees  to 
sell,  and  vest  the  money  in  stock,  and  pay  the  interest  to  his  wife 
during  her  widowhood,  and  after  her  death,  or  marriage,  the  principal 
to  his  two  daughters  equally,  except  that  the  eldest  was  to  have  £1000 
more  than  the  other :  he  gave  the  residue  of  his  personal  estate  in  the 
same  way.  He  afterwards  executed  a  conveyance  in  trust  to  sell,  for 
payment  of  his  debts,  which  was  held  a  revocation  pro  tanto  only,  and 
part  was  sold.    One  of  the  daughters  died  in  Mr.  Ogle's  life.    The  bill 
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was  brought  by  the  widow,  and  the  eldest  daughter,  against  the  son, 
the  heir,  and  the  trustees,  to  have  the  residue  of  the  estate  sold,  and 
claiming  the  share  of  the  deceased  daughter,  as  personal  estate  of  Mr, 
Ogle,  to  be  divided  between  them  and  the  son.  The  son  insisted  that 
her  share  was  to  be  considered  as  real  estate :  the  court  decreed  the 
residue  of  the  estate  to  be  sold,  and  that  the  produce  should  be  con- 
sidered as  Mr.  Ogle's  personal  estate.  Here,  it  cannot  be  denied  that 
the  intention  of  the  testator  to  convert  this  estate  into  money,  for  the 
sake  of  his  daughters,  was  taken  to  be  a  suflScient  ground  for  the 
court's  considering  the  moiety,  which  in  the  event  was  undisposed,  as 
personal  estate :  ^  but  the  case  of  Digby  v.  Legard,  is  a  later  au- 
thority, and  contradicts  the  doctrine  of  that  case.  The  cases  are  not 
in  any  respect  different,  except  in  the  number  of  the  persons  interested 
in  the  produce.  The  daughters,  in  the  case  of  Ogle  v.  Cook,  indeed 
had  an  interest  in  the  personal,  as  well  as  real  estate,  which  was  not 
given  in  that  of  Digby  v.  Legard ;  but  the  funds  are  kept  separate, 
and  not  blended  in  Ogle  v.  Cook.  The  determination  in  the  later 
case,  we  submit,  is  neither  justified  by  principle  nor  by  authority.  The 
case  of  Ogle  v.  Cook  admits  the  deceased  daughter's  moiety,  in  both 
the  real  and  personal  funds,  to  be  undisposed,  but  it  supposes  that  the 
conversion,  which  the  testator  made  with  a  view  to  disposition,  is  to 
take  effect,  though  the  disposition  does  not  take  effect.  Upon  the 
whole,  we  contend,  that,  if  the  shares  of  the  deceased  legatees  in  the 

1  In  the  case  of  Collins  v.  Wakeman,  2  Ves.  Jr.  683,  686,  687  (1795),  Loud 
LouoHBOEOUGH,  C,  Said  of  Ogle  v.  Cooh  ;  "  I  have  had  the  Register's  book  examined, 
and  it  does  not  stand  in  contradiction  to  the  other  cases.  It  was  particularly  circum- 
stanced ;  but  Lord  Hardwicke  had  made  no  disposition  of  the  surplus  arising  from  the 
sale  of  that  estate.  He  considered  it  as  personal  property,  and  could  not  consider  it 
otherwise,  for  the  only  purpose  expressed  in  the  decree  he  actually  made.  Cook,  the 
testator,  directing  certain  parts  of  his  real  estate  to  be  turned  into  money,  and  the 
produce  to  be  laid  out  in  stock,  always  subject  to  debts,  gave  the  interest  to  his  wife 
for  life,  and  after  her  decease  the  principal  to  his  daughters ;  taking  notice,  that  his  heir 
was  otherwise  provided  for,  and  giving  him  a  legacy  of  books  on  condition  of  paying 
£500  to  his  sisters.  The  testator  afterwards  conveyed  the  very  estate,  that  was  the  sub- 
ject of  the  devise,  to  a  creditor,  to  whom  he  had  assigned  a  mortgage,  that  covered  the 
estate  devised  and  a  little  more.  He  directed  the  estate  to  be  sold  to  pay  the  debts. 
It  was  an  absolute  conveyance  for  a  sura  of  money  ;  but,  by  a  defeasance,  the  person, 
to  whom  the  estate  was  conveyed,  was  directed  to  account,  after  satisfying  the  debts, 
to  Cook  himself.  The  question  was,  whether  the  devise  was  not  revoked.  Lord  Hard- 
wicke held  it  not  revoked  by  the  deed,  which  in  fact  did  what  the  testator  had  by  his 
will  directed  to  be  done.  But  the  bill  states,  that  without  carrying  into  execution  all 
the  purposes  of  the  agreement  and  reducing  the  whole  into  money  there  was  not  suffi- 
cient to  pay  the  debts  and  legacies.  Therefore  Lord  Hardwicke  only  decreed,  that  the 
remainder  after  satisfying  the  particular  debts  should  be  taken  as  part  of  the  personal 
estate,  and  directed  an  account  of  the  personal  estate,  including  in  it  the  produce  of 
the  real,  and  an  application  ;  and  he  reserved  the  consideration  of  what  should  be  done 
with  the  surplus  till  after  the  report.  Therefore  the  only  point,  which  applies  to  that 
string  of  cases,  was  left  undecided.  Consequently  it  does  not  stand  in  contradiction  to 
them ;  and  I  am  perfectly  satisfied,  that  where  the  court  has  no  direction  from  the 
testator,  to  whom  the  money  arising  from  any  part  of  his  real  estate  shall  go,  it  rests 
with  his  heir-at-law." 
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overplus  are  undisposed,  parts  of  those  shares  being  constituted  by 
monej-  arising  from  the  sale  of  real  estate,  the  heir  is  entitled  to  such 
part ;  that  the  intention  of  the  testator,  in  the  events  that  have  hap- 
pened, does  not  destroy  his  claim  ;  and  that  this  is  a  case  to  which  the 
principles  of  the  adjudications  cited  by  the  counsel  for  the  next  of  kin 
do  not  apply. 

The  Chancellor  reversed  the  decree,  and  directed  an  account  to  be 
taken  of  the  personal  estate,  and  the  monej'  arising  from  the  sale  of 
the  real  estate,  and  that  the  share  of  the  deceased  legatees,  in  the  over- 
plus, should  be  divided  between  the  next  of  kin  and  the  heir ;  that  is, 
so  much  of  those  shares  as  was  constituted  of  the  personal  estates,  to 
the  next  of  kin,  and  so  much  as  was  made  up  of  the  produce  of  the 
real  estate,  to  the  heir.  He  said  that  he  fully  approved  the  determina- 
tion in  Dighy  v.  Legard.  That  he  used  to  think,  when  it  was  neces- 
sary for  anj'  purposes  of  the  testator's  disposition,  to  convert  the  land 
into  money,  that  the  undisposed  money  would  be  personalty ;  but  the 
cases  fully  proved  the  contrarj'.  It  would  be  too  much  to  sa}',  that,  if 
all  the  legatees  had  died,  the  heir  could,  as  he  certainly  might,  he  said, 
prevent  a  sale :  and  j'et  to  say  that,  because  a  sale  was  necessary,  the 
heir  should  not  take  the  undisposed  part  of  the  produce.  The  heir 
must  stand  in  the  place  of  the  residuary  legatees  who  died,  as  to  the 
produce  of  the  real  estate.  He  said  he  approved  the  distinctions  made 
in  behalf  of  the  heir,  and  decreed  as  before.^ 


TOWNLEY  V.  BEDWELL. 
Chancery.     1808. 
[Reported  14  Ves.  591.] 

By  the  master's  report  under  an  order  of  reference  to  state  encum- 
brances it  appeared,  that  a  lease  had  been  executed  in  1795  by  the 
testator  in  this  cause  to  Townley  for  thirty-three  years  ;  with  a  proviso, 
that,  if  Townley,  his  executors,  administrators,  or  assigns,  should  be 
desirous  to  purchase  the  premises  within  six  years,  he,  his  executors, 
administrators,  or  assigns,  should  pay  to  the  testator,  his  heirs  or 
assigns,  £600  for  the  purchase  upon  having  a  good  title  made  to  him, 
Townley,  his  executors,  administrators,  or  assigns. 

The  testator  died  before  the  expiration  of  six  years  from  the  date  of 
the  lease.  After  his  death,  and  within  that  period,  Townley  declared 
his  option  to  purchase,  according  to  the  proviso. 

1  See   Cogan  v.  Stepheni,  5  L.  J.  N.  S.  Ch.  17  (1835);  Fitch  v.  Weber,  6  Ha. 
145  (1848) ;  Court  v.  Bucldand,  1  Ch.  D.  605  (1876) ;  In.  re  Wood,  [1896]  2  Ch.  696 ; 
Roif  V.  Monroe,  47  N.  J.  Eq.  356  (1890).     Cf.  Hutchings  v.  Davis,  68  Oh.  St.  160 
(1903).    See  also  Equitable  Conversion,  by  C.  C.  Langdell,  19  Harv.  L.  Rev.  1. 
VOL.  VI.  —  26 
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The  master's  report  also  stated  an  agreement  for  a  lease  to  Pratt ; 
with  a  proviso  for  a  covenant,  that,  if  at  any  time  after  the  ground 
should  be  covered  with  houses  by  the  tenant,  he,  Pratt,  his  executors, 
administrators,  or  assigns,  should  be  minded  to  have  all  or  any  part 
made  freehold,  the  testator,  his  heirs,  executors,  &c.  would  make  a 
title ;  the  value  to  be  fixed  by  two  persons  :  one  to  be  appointed  by 
the  testator ;  the  other  by  Pratt.  In  pursuance  of  that  agreement  a 
lease  was  granted  in  1791  for  ninety-nine  3'ears. 

A  petition  was  presented  by  the  heir-at-law  ;  praying  to  be  let  into 
possession ;  and  to  have  the  rents,  accrued,  paid  to  him  out  of  court. 
No  option  to  purchase  had  been  declared  as  to  the  premises  demised 
to  Pratt. 

Mr.  Fonhlanque  and  Mr.  Bell,  in  support  of  the  petition. 

The  Lord  Chancellor.  [Lord  Eldon.]  This  precise  question  was 
decided  at  the  Rolls  by  Lord  Kenj'on  ;  holding,  that  upon  such  a  con- 
tract by  a  lessee,  for  liberty  to  purchase  the  freehold  and  inheritance 
within  a  certain  period  at  a  limited  price,  from  the  death  of  the  lessor 
the  rent  went  to  the  heir ;  but  the  money,  when  the  purchase  was 
claimed,  belonged  to  the  executor. 

Sir  Samuel  RomiUy,  Mr.  Wetherell,  and  Mr.  Heald,  for  the  next 
of  kin. 

The  Lord  Chancellor  observed,  as  to  the  premises,  demised  to 
Pratt,  that  until  the  option  declared,  which  ascertains,  whether  the 
estate  is  ever  to  be  converted,  the  rents  and  profits  must  go  according 
to  tlie  freehold  title ;  and  it  was  admitted  by  the  counsel  for  the  next 
of  kin,  that  the  prayer  of  the  petition,  that  the  heir  maj-  be  let  into 
possession,  could  not  be  resisted. 

The  Lord  Chancellor.  The  case  to  which  I  alluded  yesterday  is 
Lawes  v.  Bennett  [1  Cox,  167  (1785)],  which  according  to  my  own 
note  was  this. 

A  person,  named  Witterwronge,  in  1758  demised  to  Douglas  for 
seven  years ;  with  a  covenant,  that,  if  after  the  29th  of  September, 
1761,  and  before  the  29th  of  September,  1765,  Douglas  should  choose 
to  purchase  the  inheritance  for  £3000,  Witterwronge  would  convey  ac- 
cordingly'. Witterwronge  died  in  1763:  no  election  having  been  then 
made  by  Douglas  ;  and  left  all  his  real  estate  to  John  Bennett ;  and  all 
his  personal  estate  to  Bennett  and  his  sister,  equally,  as  tenants  in 
common.  In  1765,  before  the  29th  of  September,  Waller,  who  had  pur- 
chased the  lease  and  the  benefit  of  the  agreement  from  Douglas,  called 
upon  Bennett,  the  devisee  of  the  real  estate,  to  convey  upon  pa3-ment 
of  £3000.  The  bill  was  filed  in  1781  by  Lawes,  the  husband  of  Ben- 
nett's sister,  against  the  personal  representative  of  Bennett,  tlie  brother, 
claiming  a  moiety  of  the  £3000  and  interest ;  and  Lord  Kenyon  made 
the  decree  accordingly ;  observing,  that,  though  Witterwronge  could 
not  have  compelled  Douglas  to  purchase,  the  money  was  at  the  time 
of  the  election  declared  to  be  considered  as  the  personal  estate  of  the 
testator ;  and  did  not  belong  to  the  devisee  of  the  real  estate. 
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That  case  was  very  much  argued ;  and  I  do  not  mean  to  say  that  a 
great  deal  maj'  not  be  urged  against  it ;  but,  where  there  is  a  decision 
precisely  in  point,  it  is  better  to  follow  it. 

Therefore  the  rents  of  the  premises  demised  to  Pratt  and  the  rents 
of  the  other  premises,  demised  to  Townle^-,  until  the  option,  declared 
by  him,  belong  to  the  heir ;  and  from  the  time  of  that  option  Townle}- 
is  entitled  to  the  latter ;  and  must  be  charged  with  interest  upon  his 
purchase-money ;  which  monej'  and  interest  are  personal  estate  of  the 
testator ;  and  go  to  his  next  of  kin.^ 


SMITH  V.   CLAXTON, 

Chakcert.     1819. 

[Eeported  i  Mad.  484.] 

Thomas  Smith  by  his  will,  1st  April  1811,  after  making  certain 
specific  bequests  to  his  wife  Margaret  Smith,  bequeathed  all  other  his 
personal  estate  and  effects  of  what  nature  or  kind  soever  unto  P.  Hisil- 
ton  and  Thomas  Stephenson  (two  of  the  defendants),  their  executors, 
&e. ;  and  devised  all  his  freehold  messuages,  dwelling-houses,  tene- 
ments and  hereditaments,  situate  in  the  town  of  Stokesle}-,  unto  the 
use  of  Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  as 
soon  as  might  be  after  his  decease,  to  sell  and  dispose  of  his  said  real 
and  personal  estate  and  effects  for  the  best  price  that  could  be  reason- 
ably had  or  gotten  for  the  same ;  and  directed  his  trustees,  and  the 
survivor,  &c.  to  stand  possessed  of  the  money  to  arise  and  be  produced 
by  the  sale,  upon  trust,  to  pay  such  debts  as  he  might  owe  at  the  time 
of  his  decease,  his  funeral  expenses,  and  the  following  legacies ;  viz. 
to  his  wife  £40,  to  be  paid  immediately  upon  his  decease ;  to  his  son 
Thomas  Smith  £10,  to  be  also  paid  immediatelj'  after  his  decease ; 
to  his  son  Joseph  Smith  (a  defendant)  £300 ;  to  his  son  Robert 
Smith  £1,000;  and  to  his  niece  Mary  Potter  £40.  The  three  last 
legacies  to  be  paid  at  the  end  of  six  calendar  months  after  his  decease, 
without  interest,  if  they  should  be  living,  but  not  otherwise.  And, 
upon  further  trust,  to  pay  testator's  nephew-in-law  Thomas  Caxton, 
£40,  to  be  paid  at  the  age  of  21  years,  and  subject  thereto  and  to  the 
provisos  in  his  will ;  upon  trust,  to  pay  the  ultimate  residue  or  surplus 
to  his  wife,  her  executors,  &c.  And  the  testator  bj-  his  will  further 
gave  and  devised  all  his  other  freehold  closes  or  parcels  of  ground  in 
the  township  or  parish  of  Stokesle}',  known  by  the  name  of  Mill  Riggs, 
unto  Hisilton  and  Stephenson,  their  heirs  and  assigns,  upon  trust,  to 
receive  the  profits  thereof,  and  to  pay  the  same  to  his  wife  during  her 

1  Cf.  Edwards  v.  West,  7  Ch.  D.  858  (1878) ;  In  re  Isaacs,  [1894]  3  Ch.  506;  In  re 
Pi/Ie,  [1895]  1  Ch.  724  ;  IViltiams  v.  Haddock,  145  N.  Y.  144  (1895) ;  Smith  v.  Loewen- 
stein,  50  Oh.  St.  346  (1893).  See  also  Equitable  Conversion,  by  C.  C.  Langdell,  18 
Harv.  L.  Rev.  1,  10. 
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life ;  and  after  her  death,  during  the  life  of  his  son  Thomas,  to  paj'  the 
same  into  his  proper  hands,  &c. ;  and  after  his  said  son's  decease,  that 
his  said  trustees  should  stand  seised  of  the  said  closes,  upon  trust,  to 
sell  the  same,  and  to  apply  the  mone}'  arising  by  the  sale  to  and 
amongst  Robert  the  son  of  the  said  testator's  son  Thomas,  and  all  and 
every  other  child  or  children  of  his  said  son  Thomas  lawfuUj-  to  be 
begotten,  in  equal  shares,  to  be  considered  a  vested  interest  in  them 
respectively  as  and  when  thej'  should  attain  twentj--one  ;  but  if  his  said 
grandson,  and  all  other  the  children  of  his  said  son  Thomas  thereafter 
to  be  born,  should  die  before  any  of  them  attained  twenty-one  years, 
unmarried,  and  without  issue,  then  the  money  to  arise  by  the  sale  of  the 
said  closes  should  be  in  trust  for  the  testator's  sons  Joseph  and  Robert 
(in  equal  shares),  their  executors,  &c.  And  the  testator  further  gave 
certain  other  freehold  estates,  and  certain  leasehold  estates,  to  the  same 
trustees  upon  trust,  to  pay  an  annuity  of  £27  to  his  son  Thomas  during 
the  life  of  his  wife,  and  subject  thereto  to  paj'  the  rent  and  profits  to 
his  son  Robert  for  his  life ;  and  after  the  death  of  Robert  to  sell  the 
same,  and  apply  the  produce  for  the  benefit  of  the  children  of  Robert 
in  manner  therein  mentioned ;  and  if  there  should  be  no  children  of 
Robert,  then  the  money  to  arise  from  the  sale  should  be  in  trust  for  his 
the  testator's  sons  Thomas  and  Joseph,  in  equal  shares,  their  executors, 
&c. 

The  testator  died  29th  February  1816,  and  left  surviving  Thomas 
Smith  his  eldest  son  and  heir-at-law;  and  also  his  two  other  children 
Margaret  Smith  and  Joseph  Smith ;  but  the  testator's  wife,  and  his  son 
Robert,"  and  also  his  grandson  Robert  (the  son  of  the  testator's  son 
Thomas),  died  in  the  lifetime  of  the  testator.  The  legacies  bequeathed 
to  them  having  lapsed,  the  other  specific  and  pecuniary  legacies  and 
debts  charged  upon  the  testator's  freehold  estate,  in  aid  of  his  personal 
estate,  were  very  small,  and  were  paid  out  of  his  personal  estate,  which 
was  more  than  sufficient  for  the  paj'ment  of  the  same. 

Thomas  Smith,  the  son,  died  14th  June  1816,  without  issue,  having 
previously  made  his  will,  but  not  attested  so  as  to  pass  real  estates  in 
favor  of  the  plaintiff,  his  wife,  and  others ;  and  the  wife  filed  the 
present  bill  to  obtain  a  decision  as  to  the  effect  of  the  will  of  Thomas 
Smith  the  elder,  and  the  questions  were  :  — 

1st.  Under  the  first  devise.  Whether,  as  the  debts  and  legacies  were 
paid  from  the  personal  estate,  and  the  wife  was  dead,  Thomas,  the 
heir  of  the  testator,  took  the  estates,  as  land  which  descended  to  his 
heir;  or  as  money,  which  passed  to  his  personal  representative? 

2d.  Under  the  second  devise,  Whether,  as  the  testator's  son  Robert 
had  died  in  his  lifetime,  the  moiety  of  the  produce  of  the  sale,  which 
was  given  to  him,  and  being  lapsed  by  his  death,  vested  in  Thomas  as 
the  heir  of  the  testator,  was  to  be  considered  as  land  descending  to  the 
heir  of  Thomas  ;  or  as  part  of  the  personal  estate  of  Thomas  ? 

3d.  Under  the  third  devise.  Whether  the  moiety  of  the  produce  of 
the  sale,  which  Thomas  the  heir  took  by  limitation,  upon  failure  of 
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Robert  and  his  children,  was  also  to  be  considered  as  land  descending 
to  the  heir  of  Thomas ;  or  as  part  of  the  personal  estate  of  Thomas  ? 

Mr.  Bell  and  Mr.  Willis,  for  the  plaintiff. 

Mr.  Sugdeti,  for  the  executors  of  Thomas  Smith  and  son,  in  the 
same  interest. 

Mr.  Wetherell  and  Mr.  Wilbraham,  for  the  defendant  Joseph  Smith. 

The  case  was  afterwards  re-argued,  as  to  the  first  devise  only,  by  Mr. 
Sugden  and  Mr.  Wilbraham. 

The  Vice-Chancellok.  [Sir  John  Leach.]  The  inaccuracj'  of 
some  expressions,  which  are  to  be  found  in  the  books,  has  created 
much  of  the  diflflculty  which  arises  in  cases  of  this  kind.  I  have 
anxiously  considered  every  authority  which  has  been  referred  to  ;  and 
my  endeavor  has  been  to  extract  from  them  certain  general  principles 
which  may  admit  of  clear  application.  Where  a  devisor  directs  his 
real  estate  to  be  sold,  and  the  produce  to  be  applied  to  particular  pur- 
poses, and  those  purposes  partially  fail,  the  heir-at-law  is  entitled  to 
that  part  of  the  produce  which  in  the  events  is  thus  undisposed  of. 
The  heir-at-law  is  entitled  to  it,  because  the  real  estate  was  land  at  the 
devisor's  death  ;  and  this  part  of  the  produce  is  an  interest  in  that  land 
not  effectually  devised,  and  which  therefore  descends  to  the  heir.  It  is 
for  this  reason  that  the  produce  of  an  estate,  which  the  devisor  directs 
to  be  sold,  can  never  be  strictly  part  of  his  general  personal  estate. 
If  a  devisor  directs  such  produce  to  be  paid  to  his  executors,  and  ap- 
plied as  part  of  his  personal  estate,  the  executors  take  it  as  devisees. 
Every  person,  taking  an  interest  in  the  produce  of  land  directed  to  be 
sold,  is  in  truth  a  devisee,  and  not  a  legatee.  A  devisor  may  give  to 
his  devisee  either  land,  or  the  price  of  land,  at  his  pleasure ;  and  the 
devisee  must  receive  it  in  the  quality  in  which  it  is  given,  and  cannot 
intercept  the  purpose  of  the  devisor.  If  it  be  the  purpose  of  the 
testator  to  give  land  to  the  devisee,  the  land  will  descend  to  his  heir ; 
if  it  be  the  purpose  of  the  devisor  to  give  the  price  of  land  to  the  de- 
visee, it  will,  like  other  money,  be  part  of  his  personal  estate.  Under 
every  will,  when  the  question  is,  whether  the  devisee  or  the  heir  failing, 
the  devisee  takes  an  interest  in-  land,  as  land  or  money,  the  true 
inquiry  is,  whether  the  devisor  has  expressed  a  purpose  that,  in  the 
events  which  have  happened,  the  land  shall  be  converted  into  money? 
Where  a  devisor  directs  his  land  to  be  sold,  and  the  produce  divided 
between  A.  and  B.  the  obvious  purpose  of  the  testator  is,  that  there 
shall  be  a  sale  for  the  convenience  of  division ;  and  A.  and  B.  take 
their  several  interests  as  money,  and  not  land.  So,  if  A.  dies  in  the 
lifetime  of  the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of 
the  devisor,  that  there  shall  be  a  sale  for  the  convenience  of  division, 
still  applies  to  the  case ;  and  the  heir  will  take  the  share  of  A.  as  A. 
would  have  taken  it  —  as  money,  and  not  land.  But  in  the  case  put, 
let  it  be  supposed  that  A.  and  B.  both  die  in  the  lifetime  of  the  devisor, 
and  the  whole  interest  in  the  land  descends  to  the  heir ;  the  question 
would  then  be,  whether  the  devisor  can  be  considered  as  having  ex- 
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pressed  any  purpose  of  sale  applicable  to  that  event,  so  as  to  give  the 
interest  of  the  heir  the  quality  of  mone^'.  The  obvious  purpose  of  the 
devisor  being,  that  there  should  be  a  sale  for  the  convenience  of  divi- 
sion between  his  devisees,  that  purpose  could  have  no  application  to  a 
case  in  which  the  devisees  wholly  failed,  and  the  heir  would  therefore 
take  the  whole  interest  as  land. 

To  apply  these  principles,  which  I  apprehend  to  be  the  true  result 
of  aU  the  authorities,  to  the  present  case :  Under  the  first  devise,  the 
estate  is  directed  to  be  sold,  and  the  produce  applied  in  aid  of  the  per- 
sonal estate,  in  payment  of  debts  and  legacies ;  and  the  surplus  is 
given  to  the  wife.  The  debts  and  legacies  are  fully  paid  out  of  the 
personal  estate ;  and  the  wife  dies  in  the  testator's  lifetime.  The  whole 
interest  thus  resulted  to  Thomas  the  heir ;  and  the  devisor's  purpose  of 
sale  being  plainly  for  a  distribution,  according  to  the  will,  has  no  ap- 
plication to  the  events  which  have  happened,  and  Thomas  took  the 
estate  as  land,  which  descends  in  that  character  to  his  heir. 

Under  the  second  devise,  there  is  an  obvious  purpose  of  sale  for  the 
convenience  of  division  between  the  sons  of  Thomas,  or  failing  them, 
between  the  devisor's  sons  Joseph  and  Eobert.  The  onlj-  son  of 
Thomas,  and  the  devisor's  son  Robert,  both  die  in  the  devisor's  life- 
time, and  Thomas  the  heir  becomes  entitled,  by  lapse,  to  the  moiety  of 
the  produce  intended  for  Robert.  The  purpose  of  sale  for  convenience 
of  division  still  applies  to  the  events  which  have  happened,  and  this 
moiety  is  not  land,  .but  personal  estate  of  Thomas  the  heir. 

Under  the  third  devise,  there  is  the  same  obvious  purpose  of  sale ; 
first,  for  a  division  between  the  children  of  Robert ;  and  failing,  then 
between  Thomas  the  heir  and  Joseph.  There  were  no  children  of 
Robert,  but  the  purpose  of  sale  remains ;  and  this  moiety  also  is  not 
land,  but  personal  estate  of  Thomas  the  heir. 

Under  both  these  last  devises,  Thomas  the  heir  might,  by  agreement 
with  his  brother  Joseph,  have  elected  to  take  his  interest  as  land,  but 
no  such  point  is  raised  in  the  pleadings,  nor  are  there  any  facts  before 
the  coui't  to  that  eflFect.^ 


WRIGHT  V.  ROSE. 

Chanceet.     1825. 

[Reported  2  S.  &  St.  323.] 

The  bill  stated  that  Joseph  Wright  was  seised  in  fee  of  a  freehold 
estate ;  that  he  borrowed  £300  from  James  Rose,  the  defendant,  and 
secured  the  repa^-ment  of  it,  with  interest,  bj-  executing  a  mortgage 
deed  of  the  estate,  with  a  power  of  sale ;  and  that,  by  the  terms  of  the 

1  See  Davenport  v.  Coltman,  12  Sim.  588,_610  (1842);  Attorney-General  y.  Lomas, 
L.  R.  9  Ex.  29  (1873).  Cf.  Trowbridge  v.  Metcalf,  5  N.  Y.  Ap.  Div.  318  (1896), 
affirmed  suh  nam.  Trowbridge  v.  Trowbridge,  158  N.  Y.  682  (1899). 
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deed,  it  was  provided  that  the  surplus  monej's  to  arise  from  the  sale, 
in  case  the  same  should  take  place,  were  to  be  paid  to  Wright,  his 
executors  or  administrators.* 

In  1822,  Wright  died  intestate,  and  without  ever  having  been  mar- 
ried. All  the  interest  due  on  the  mortgage  money  had  been  duly  paid 
by  him  up  to  the  time  of  his  death,  but  the  principal  remained  unpaid. 
—  The  interest  that  accrued  due  after  his  death  having  remained  un- 
paid, Rose,  the  mortgagee,  entered  into  possession,  and  afterwards 
sold  the  estate  under  the  power  of  sale,  for  a  sum  which  considerably 
exceeded  the  mortgage  mone^'  and  interest. 

Joseph  Wright,  the  mortgagor,  was  an  illegitimate  child,  and,  having 
died  without  issue,  a  claim  was  set  up  on  the  part  of  the  Crown  to  the 
mortgaged  estate.  But,  on  inquiry  being  made  as  to  the  value  of  the 
property,  it  was  found  to  be  subject  to  the  mortgage,  and  the  claim 
was  abandoned :  and,  after  the  sale,  letters  of  administration  of  the 
estate  of  Joseph  Wright  were  granted  to  the  plaintiffs. 

The  bill,  after  setting  forth  these  facts,  and  alleging  that  a  large  sur- 
plus remained  in  the  hands  of  the  defendant.  Rose,  after  satisfying 
the  mortgage  debt  and  interest,  praj-ed  that  an  account  might  be 
taken  of  the  monej's  produced  bj'  the  sale,  and  of  the  amount  due  in 
respect  of  the  mortgage  ;  and  that  the  defendants  might  be  decreed  to 
pa}'  over  the  surplus  to  the  plaintiffs  as  the  personal  representatives  of 
Joseph  Wright. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want  of 
equit}',  which  now  came  on  to  be  argued. 

JUr.  Cooper,  for  the  bill. 

Mr.  Koe,  for  the  demurrer. 

The  Vice-Chanceixob.  [Sik  John  Leach. J  If  the  estate  had 
been  sold  by  the  mortgagee  in  the  lifetime  of  the  mortgagor,  then  the 
surplus  moneys  would  have  been  personal  estate  of  the  mortgagor,  and 
the  plaintiffs  would  have  been  entitled.  But  the  estate  being  unsold  at 
the  death  of  the  mortgagor,  the  equitj-  of  redemption  descended  to  his 
heir,  and  he  is  now  entitled  to  the  surplus  produce. 

Demurrer  allowed.'^ 


DAVIES  V.  ASHFORD. 

Chancery.     1845. 

[Reported  15  Sim.  42.] 

Bt  the  settlement  on  the  marriage  of  William  and  Sophia  Davies, 
dated  in  January  1802,  estates  in  Radnorshire. were  conveyed  to  trus- 
tees in  trust  to  sell  the  same  immediately  after  the  marriage,  and  to 

1  It  did  not  appear  on  the  face  of  tlie  bill  to  whom  the  right  of  redemption  was 
reserved.  —  Rep. 

2  See  Bourne  v.  Bourne,  2  Hare,  36  (1842) ;  In  re  Grange,  [1907]  2  Ch.  (C.  A.)  20. 
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invest  the  proceeds  in  certain  securities ;  but  no  sale  was  to  take  place 
during  the  lives  of  Mr.  and  Mrs.  Davies,  or  the  life  of  the  survivor 
of  them,  without  their,  his,  or  her  consent ;  and  the  trustees  were 
directed  to  hold  the  securities  and  the  estates  until  they  should  be  sold, 
in  trust  for  Mr.  and  Mrs.  Davies  for  their  lives  successively,  and,  after 
the  death  of  the  sui-vivor  of  them,  in  trust  for  their  children,  who,  be- 
ing sons,  should  attain  twent\--one,  or,  being  daughters,  should  attain 
that  age  or  marry  under  it ;  and,  if  there  should  be  no  such  son  or 
daughter,  in  trust  for  such  person  or  persons  as  Mr.  and  Mrs.  Davies, 
or  tlie  survivor  of  them,  should  appoint,  and,  in  default  of  appointment, 
in  trust  for  the  survivor  absolutely. 

There  was  no  child  of  the  marriage  who  acquired  a  vested  interest 
under  the  settlement.  Mrs.  Davies  died  in  1838,  without  having 
joined  with  her  husband  in  malsing  any  appointment.of  the  trust  prop- 
perty.  Mr.  Davies,  after  the  death  of  his  wife,  consulted  his  solicitors 
as  to  his  interest  under  the  settlement,  and  his  right  to  the  possession 
of  it  and  the  title  deeds  of  the  estates,  none  of  which  had  been  sold ; 
and  thej'  advised  him  that  the  beneficial  interest  in  the  estates  was  ab- 
solutely vested  in  him,  and  that  the  settlement  and  title  deeds  might 
be  safely  delivered  to  him.  He  died  in  1842.  The  estates  and  the 
title  deeds  were  in  his  possession  at  his  death ;  but  how  he  became 
possessed  of  the  latter  did  not  appear.  By  his  will  he  gave  all  his 
personal  estate  to  the  plaintiff,  subject  to  the  payment  of  his  debts 
and  funeral  and  testamentary  expenses,  and  charged  his  freehold 
estates  with  the  payment  of  the  legacies  and  annuities  thereinafter  be- 
queathed ;  and,  subject  thereto,  he  gave  all  his  estates  in  Radnorshire 
and  elsewhere  to  the  plaintiff  and  other  persons. 

One  question  in  the  cause  was  whether  the  estates  comprised  in  the 
settlement  were  to  be  deemed  real  or  personal  estate  of  the  testator. 

Another  question  was  whether  the  legacies  and  annuities  were  pay- 
able out  of  the  testator's  personal  estate,  or  were  charged  exclusively 
upon  his  real  estates. 

Mr.  James  Parker  and  Mr.  -Neoinson,  appeared  for  the  plaintiff. 

Mr.  Bethell,  Mr.  W.  M.  James,  and  Mr.  Freeling,  appeared  for  the 
other  parties ;  but 

The  Vice-Chancellor  [Sir  Lancelot  Shadwell]  ,  without  hearing 
them,  said :  — 

I  admit  that  the  settlement  contained  a  clear  trust  for  sale,  which 
must  have  been  exercised  unless  Mr.  Davies  did  some  act  which  showed 
that  he  meant  the  trust  to  be  at  an  end  and  to  take  the  estates  as 
land. 

It  does  not  distinctly  appear  in  whose  custody  the  title  deeds  originally 
were  ;  but  it  is  clear  that  there  was  a  change  in  the  possession  of  them, 
and  that  Mr.  Davies  got  them  into  his  custody.  Now,  was  not  that,  of 
necessity,  a  destruction  of  the  trust?  For  the  trustees  could  not  have 
compelled  Mr.  Davies  to  deliver  up  the  deeds  ;  and,  without  doing  so, 
they  could  not  have  made  any  effectual  sale  of  the  estates.    Therefore, 
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it  seems  to  me  that,  by  consulting  upon  his  rights  under  the  settlement, 
and  then  taking  the  deeds  into  his  possession  (from  whom  or  bj'  what 
means  he  obtained  them,  is  immaterial),  he  made  a  clear  election  to 
take  the  estates  as  land.' 


HOLLOWAY  V.  RADCLIFFE. 
Chancery.     1857. 
[Reported  23  Beav.  163.] 

The  testator,  John  Radcliffe,  the  elder,  bj-  his  will  dated  in  1832, 
devised  and  bequeathed  his  real  and  personal  estate  as  follows  :  — "  To 
my  wife  Mary  Radcliffe,  for  and  during  the  term  of  her  natural  life,  she 
maintaining,  educating  and  bringing  up  my  son  John  Radcliffe  ;  and  from 
and  after  the  decease  of  raj'  said  wife,  I  give,  devise  and  bequeath  the 
real  and  personal  estate  unto  my  son  John  Radcliffe,  if  he  shall  be  then 
living,  upon  his  attaining  the  age  of  twenty-one  years,  to  hold  to  him, 
his  heirs,  executors,  administrators  and  assigns  forever.  But  in  case 
my  son  John  Radcliffe  shall  happen  to  die  in  the  lifetime  of  mj'  dear 
wife  [which  happened],  or  surviving  her,  shall  die  before  he  attains 
the  age  of  twentj'-one  j-ears,  then,  upon  the  decease  of  mj'  wife,  or  of 
my  son,  in  case  he  survives  her  and  dies  before  he  attains  the  said  age, 
I  direct,  authorize  and  empower  my  executors  (Holloway  and  Jones)  to 
sell ;  and  as  to  the  money  to  arise  from  such  sale  or  sales,  after  pay- 
ment of  all  expenses  attending  the  same,  I  give  and  bequeath  one 
moiety  or  equal  half  part  thereof  unto  and  equally  amongst  my  legal 
personal  representatives,  in  such  and  the  like  manner  as  if  the  same 
had  been  to  be  paid  under  the  Statute  of  Distribution ;  and  as  to  the 
other  moiety  or  equal  half  part  thereof,  I  give  and  bequeath  the  same 
unto  and  equally  amongst  the  legal  personal  representatives  of  my  said 
wife,  to  be  paid  in  manner  aforesaid." 

The  testator  appointed  the  plaintiff,  Holloway,  and  others  executors. 
The  testator  republished  his  will  in  1835,  and  died  in  1840. 

John  Radcliffe  the  son  was  the  onlj'  next  of  kin  of  the  testator  at  his 
death.  He  married  in  1850,  and  died  in  1852,  in  the  life  of  his  mother, 
who  died  in  1856.  This  gave  rise  to  the  first  question,  as  to  the  con- 
struction of  the  gift  to  the  "  legal  personal  representatives." 

Another  question  arose  under  the  following  additional  circumstances. 
The  property  which  passed  hy  the  first  testator's  will  consisted  of  per- 
sonal estate  of  the  value  of  £1,000,  and  the  following  real  estate :  — 
1st,  the  Egerton  Arms;  2d,  six  cottages  in  Egerton  Street;  3d,  a 
dwelling-house  in  Brook  Street;  and  four  other  properties,  which  it 
is  unnecessary  to  specify.    By  a  settlement  made  in  1850,  on  the  mar- 

1  The  part  of  tlie  case  which  touches  the  second  question  is  omitted. 
Cf.  Van  Zandt  v.  Garretson,  21  B.  I.  418  (1899). 
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riage  of  John  Radcliffe  the  son,  he,  convej-ed  the  Egerton  Arms,  the  six 
cottages,  and  the  dwelling-house,  speciflcall3'  (subject  to  the  life  estate 
of  the  widow)  to  two  trustees  and  their  heirs,  to  the  use  of  himself  for 
life,  with  remainder  to  his  wife  for  life,  with  remainder  to  his  children  as 
they  should  appoint,  and  in  default  to  the  children  equally  in  tail. 

John  Radcliffe  made  his  will  in  April,  1852,  whereby,  after  reciting 
his  marriage  settlement,  he  devised  the  real  estate  comprised  therein 
as  therein  mentioned.     He  died  in  the  same  year. 

There  was  issue  of  the  marriage  one  child  only,  who  died  two  hours 
after  its  birth,  without  having  been  named. 

The  real  estate  had  all  been  sold,  and  the  fund  in  question  consisted 
of  £2,743  10s.,  being  a  moiety  of  the  aggregate  amount  of  the  sale  of 
the  real  estate. 

After  the  death  of  the  widow  of  the  first  testator,  which  occurred  in 
January,  1856,  a  special  case  was  filed  to  determine  the  several  ques- 
tions and  the  rights  of  the  parties  to  the  fund. 

Mr.  Follett  and  Mr.  Amphlett,  for  Hollo  way,  the  executor  of  the 
first  testator. 

Mr.  Lindley,  for  the  representative  of  the  widow  of  the  first  testator. 

Mr.  H.  Palmer  and  Mr.  Osborne,  for  devisees  under  the  will  of 
the  son. 

Mr.  Lloyd  and  Mr.  Joliffe,  for  the  next  of  kin  of  the  first  testator, 
living  at  the  death  of  the  tenant  for  life. 

Mr.  Selwin  "and  Mr.  Freeling,  bn  behalf  of  parties  claiming  under 
the  will  of  the  son. 

The  Master  of  the  Rolls.  [Sib  John  Romilly.]  The  questions 
which  arise  are,  first,  whether  the  persons  who  are  to  take  under  the 
designation  "  my  legal  personal  representatives"  are  the  persons  who 
were  next  of  kin  of  the  testator  at  the  time  of  his  decease,  or  the  per- 
sons who  would  have  been  his  next  of  kin  if  he  had  died  simultaneously 
with  his  wife.  Secondly.  If  the  next  of  kin  take,  then  the  question 
arises  whether  the  widow  is  excluded  by  the  expression  used  in  the 
will,  and  if  not,  then  whether  she  takes  one-half  or  one-third  of  that 
moiet^'.  Thirdly.  Whether  the  share  of  the  son  in  this  moiety,  if  he 
take  anj',  passes  under  his  will  as  personal  or  as  real  estate.  [The 
Master  op  the  Rolls  held  that  "  legal  personal  representatives " 
meant  those  who  were  next  of  kin  at  the  testator's  death,  and  that  the 
first  moiety  passed  one-third  to  the  widow,  and  two-thirds  to  the  son. 
He  then  continued] :  — 

As  to  the  two-thirds  which  passed  by  his  will  to  the  son,  it  remains 
to  consider,  whether  they  passed  as  real  or  personal  estate.  The  origi- 
nal testator  directed  the  property  to  be  converted  into  personalty. 
There  is  an  absolute  trust  for  sale  before  the  division  is  to  be  made 
into  moieties.  By  his  will,  therefore,  in  the  event  which  has  happened, 
the  real  estate  was,  on  the  death  of  the  widow,  converted  into  person- 
alty. The  question  is,  whether,  as  the  will  of  the  son  devises  it  specifi- 
cally, subject  to  the  life  estate  of  his  mother,  he  ought  to  be  treated  as 


CHAP.  I.]  CLARKE  V.  FRANKLIN.  411 

reconverting  it  into  real  estate,  or  as  electing  to  hold  and  keep  his  share 
of  it  as  real  estate.  The  question,  however,  is  settled  by  my  decision, 
which  limits  the  interest  of  the  son,  in  the  real  estate,  to  two  undivided 
third  parts  therein.  The  will  of  the  son  was  framed  in  the  anticipation 
that  he  should  survive  the  widow,  and  he  disposes  of  the  whole,  subject 
to  her  life  estate  therein.  But  the  trust  for  conversion,  on  the  death  of 
the  widow,  was  for  the  benefit  of  all  the  next  of  kin  ;  and  unless  they 
all  concurred,  in  electing  to  take  the  property  as  land,  the  trust  took 
eflFect.  It  would  be  repugnant  to  the  principles  on  which  the  doctrine 
of  conversion  and  reconversion  rest,  to  hold  that  one  of  the  legatees  of 
an  undivided  share  in  the  produce  of  real  estate  directed  by  the  testator 
to  be  converted  into  personalty  could,  without  the  assent  of  the  others, 
elect  to  take  his  share  as  unconverted,  and  in  the  shape  of  real  estate. 

The  two-thirds  of  the  son,  therefore,  passed  as  personal  estate,  and 
as  such,  in  the  hands  of  his  executors,  are  subject  to  the  trusts  of 
his  will. 


CLARKE  V.  FRANKLIN. 

Chanceet.     1858. 

[Reported  i  K.  &  J.  257.] 

By  an  indenture,  dated  1852,  John  Clarke  appointed  and  conveyed 
an  estate  at  Crick,  in  the  County  of  Northampton,  to  trustees,  to  the 
use  of  himself  for  life,  with  remainder  to  such  uses  as  he  should  by 
deed  or  will  appoint,  with  remainders  over.  And  by  the  same  inden- 
ture he  granted  and  conveyed  certain  real  estate  in  Clarendon  Square, 
Leamington  Priors,  of  which  he  was  seised  in  fee,  and  assigned  two  sums 
of  £1,000  each  secured  on  mortgage,  and  certain  personal  chattels  therein 
mentioned,  to  trustees :  Habendum,  after  and  subject  to  the  same  estate 
for  life  of  the  said  John  Clarke,  and  such  power  of  appointment  and 
revocation  therein  as  was  thereinbefore  provided  and  limited  respecting 
the  estate  and  premises  at  Crick  aforesaid,  unto  and  to  the  use  of  the 
said  trustees,  their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  tenure,  nature,  and  qualitj'  thereof  respectively,  upon  trust 
to  sell  and  dispose  of  the  said  real  estate  and  personal  chattels,  and 
receive  the  purchase  money  and  the  said  moneys  respectively ;  and 
after  payment  of  th'fe  costs,  charges,  and  expenses  incident  to  and  at- 
tending such  sale,  and  collecting  and  calling  in  the  said  moneys,  to  pay 
six  sums  of  £50  each  and  one  sum  of  £20  to  certain  persons  named  in 
the  indenture,  or  to  such  of  them  as  might  be  living  at  the  death  of  the 
said  John  Clarke ;  and  upon  trust  to  pay  the  residue  to  the  minister, 
churchwardens,  and  overseers  of  the  parish  of  Crick,  to  be  by  them 
applied  for  the  charitable  purposes  in  the  indenture  mentioned. 
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The  indenture  was  not  enrolled  pursuant  to  the  provisions  of  the 
Mortmain  Act,  9  Geo.  2,  c.  36. 

On  the  same  day  John  Clarke  made  his  will,  by  which  he  ratified  and 
confirmed  the  indenture,  and,  after  making  certain  pecuniary  bequests, 
he  bequeathed  all  the  rest  and  residue  of  his  personal  estate  not  affected 
by  or  included  in  the  indenture,  upon  trust,  after  paying  thereout  all 
his  just  debts,  funeral  and  testamentary  expenses,  to  pay  the  residue 
to  trustees,  to  be  applied  and  disposed  of  by  them  upon  such  and 
the  like  trusts  as  were  mentioned  and  set  forth  in  the  indenture  as  to 
and  concerning  the  residue  of  his  real  and  personal  estate  therein 
mentioned. 

The  testator  died  in  1855  without  issue,  and  without  h&ving  exer- 
cised the  power  of  revocation  and  appointment  contained  in  the 
indenture  of  1852, 

The  bill  was  filed  bj'  his  widow,  and  it  prayed  to  have  his  real  and 
personal  estate  administered  under  the  direction  of  the  court,  and  that 
the  rights  and  interests  of  all  parties  in  relation  to  the  real  and  personal 
estate  comprised  in  the  indenture  of  1852  might  be  ascertained  and 
declared,  and  the  trusts  thereof,  so  far  as  they  were  valid,  administered 
under  the  direction  of  the  court. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was  declared,  that 
the  charitable  trusts  under  the  indenture  of  1852  were  void,  so  far  as 
regarded  the  real  estate  and  the  personal  estate  savoring  of  realty. 

The  cause  now  came  on  for  further  consideration. 

Mr.  Rolt,  Q.  C,  and  Mr.  JLewin,  for  the  plaintiff,  the  widow. 

Mr.  Pemberton,  for  next  of  kin. 

Mr.  Eoans,  in  the  absence  of  the  Solicitor-  General,  for  the  heir-at- 
law  of  the  grantor. 

Mr.  Willcocle,  Q.  C,  and  Mr.  Erskine,  appeared  for  the  trustees, 
and  Mr.  Wickens  for  the  Crown. 

Vice-Chancellok  Sir  W.  Page  Wood.  It  appears  to  me  that  this 
point  is  governed  by  authority. 

The  case  of  Griffith  v.  Hicketts,  7  Hare,  299,  is  quite  in  accordance 
with  the  previous  authorities.  What  the  Vice-Chancellor  there  says  is 
this:  "A  deed  diff"ers  from  a  will  in  this  material  respect.  The  will 
speaks  from  the  death,  the  deed  from  delivery.  If,  then,  the  author  of 
the  deed  impresses  upon  his  real  estate  the  character  of  personalty, 
that,  as  between  his  real  and  personal  representatives,  makes  it  per- 
sonal and  not  real  estate  from  the  delivery  of  the  deed,  and,  conse- 
quently, at  the  time  of  his  death.  The  deed  thus  altering  the  actual 
character  of  the  property,  is,  so  to  speak,  equivalent  to  a  gift  of  the 
expectancy  of  the  heir-at-law  to  the  personal  estate  of  the  author  of  the 
deed.  The  principle  is  the  same  in  the  case  of  a  deed  as  in  the  case  of 
a  will ;  but  the  application  is  different,  by  reason  that  the  deed  converts 
the  property  in  the  lifetime  of  the  author  of  the  deed,  whereas,  in  the 
case  of  a  will,  the  conversion  does  not  take  place  until  the  death  of  the 
testator  "  (Id.  311,  312).    It  is  not  a  question  of  actual  physical  conver- 
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sion  of  tlie  propertj'  from  real  estate  into  personal  property,  but,  whatever 
be  the  time  at  which  that  conversion  is  directed  to  take  place,  whether 
in  the  grantor's  lifetime,  or  after  his  death,  the  grantor,  by  executing  a 
deed  of  this  description,  says,  in  effect:  "From  the  time  I  put  my 
hand  to  this  deed,  I  limit  so  much  of  this  property  to  myself  as 
personal  property." 

That  is  the  actual  decision  in  the  case  of  Hewitt  v.  Wright,  1  Bro. 
C.  C.  86.  There  real  estate  was  limited  to  the  use  of  the  settlor  for 
life,  with  remainder  to  trustees,  in  trust  to  sell  and  paj*  debts  and  a 
sum  of  £2,100,  and,  after  payment  of  their  expenses,  to  pay  and  apply 
the  residue  as  follows  :  to  raise  £1,500,  and  pay  the  interest  to  Dorothy 
Wright,  the  daughter  of  the  settlor,  till  she  married,  and  to  paj'  the 
principal  to  Dorothy  within  twelve  months  after  her  marriage ;  and 
there  was  a  power  of  revocation.  The  settlor  died  without  having 
exercised  that  power.  Then  Dorothj-  died  without  ever  having  been 
married,  and  the  trust  as  to  the  principal  sum  of  £1,500  never  having 
taken  effect,  the  question  was,  whether  that  sum  was  personal  estate  in 
the  grantor  and  passed  by  his  will?  The  Lord  Chancellor  held  that  it 
did.  "  If,"  he  said,  "  it  goes  in  the  case  of  a  will  to  the  heir,  in  the  case 
of  a  deed  it  must  result  to  the  grantor ;  and  though,  in  the  case  of  the 
will,  it  cannot  go  to  the  executor  as  money,  not  having  been  converted, 
but  must  descend  to  the  heir ;  j-et  he  should  think  that  it  was  personal 
estate  of  the  heir,  and,  if  he  were  dead,  would  go  to  his  executor  " 
(that  has  since  been  decided  to  be  the  case)  ;  "  and  if  so,  where  it  re- 
sulted to  the  grantor,  it  would  be  personalty  in  his  hands,  and  would 
pass  as  such"  (Id.  90). 

That,  therefore,  is  an  express  decision,  that,  notwithstanding  the 
trust  for  conversion  of  real  .estate  into  personal  is  not  to  arise  until 
after  the  death  of  the  settlor,  the  property  is  impressed  with  the  charac- 
ter of  personalty  immediately  upon  the  execution  of  the  deed,  and  so 
much  as  is  undisposed  of  results  to  the  grantor  as  personalty. 

The  doctrine  of  the  converse  case  of  personalty  directed  by  deed  or 
will  to  be  converted  into  land,  is  fully  discussed  by  Lord  Eldon  in 
Wheldale  v.  Partridge,  8  Ves.  227,  where,  upon  the  special  terms  of 
the  instrument,  it  was  held  not  to  be  one  which  upon  its  execution 
clothed  the  property  with  real  uses ;  but  Lord  Eldon  said,  that,  but 
for  those  special  provisions,  and  if  there  had  been  nothing  more  in  the 
deed,  "  the  property  would,  immediately  upon  the  execution  of  the 
deed,  have  been  impressed  with  real  qualities  and  clothed  with  real  uses, 
and  the  money  would  have  been  land  "  (8  Ves.  236)  ;  clearly  recognizing 
the  rule,  that  conversion  takes  effect  from  the  moment  of  the  execu- 
tion of  the  deed ;  and  the  rights  of  the  parties,  and  the  character  in 
which  the  property  is  taken  by  them,  are  to  be  determined  according  to 
that  conversion. 

The  principle  of  these  authorities  is  therefore  clearly  settled ;  and 
where,  as  here,  real  estate  is  settled  by  deed  upon  trust  to  sell  for  cer- 
tain specified  purposes,  and  one  of  those  purposes  fails,  there,  whether 
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the  trust  for  sale  is  to  arise  in  the  lifetime  of  the  settlor  or  not  until 
after  his  decease,  the  propertj'  to  that  extent  results  to  the  settlor  as 
personalty  from  the  moment  the  deed  is  executed. 

The  only  exception  is,  where  the  whole  of  the  purposes  for  which 
conversion  is  directed  fail  from  the  iDoment  of  the  delivery  of  the  deed. 
In  JRipley  v.  Waterworthi  7  Ves.  435,  Lord  Eldon  admits,  tiiat,  where 
conversion  is  directed  for  a  particular  and  special  purpose,  or  out  and 
out,  but  the  produce  to  be  applied  to  a  particular  purpose,  and  the  pur- 
pose fails,  the  intention  fails,  and  this  court  regards  the  grantor  as  not 
having  directed  the  conversion.  So  here,  if  at  the  moment  when  the 
grantor  put  his  hand  to  this  deed,  the  purpose  for  which  conversion  was 
directed  had  failed,  —  for  instance,  if  he  had  given  all  the  proceeds  in- 
stead of  a  part  to  charitable  purposes,  so  that  the  property  would  have 
been  at  home  in  his  lifetime,  the  court  would  have  regarded  it  as  if  no 
conversion  had  been  directed,  and  the  property  would  have  resulted  to 
the  grantor  as  real  estate.  And  so  in  Hewitt  v.  Wright,  if  the  only 
purpose  of  conversion  had  been  the  gift  to  Dorothy  on  her  marriage, 
and  she  had  been  alread}'  dead  at  the  date  of  the  deed  without  having 
been  married,  there  again  the  court  would  have  regarded  the  grantor  as 
not  having  directed  a  conversion. 

But  here  that  consideration  does  not  arise.  Here  some  of  the  pur- 
poses for  which  conversion  was  directed  had  not  failed  when  the  deed 
was  executed. 

It  appears  to  me,  therefore,  that  the  property  in  question  resulted  to 
the  grantor  as  personalty. 
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Chancert.     1874. 
[Repm-ted  L.  B.  18  Eq.  192.] 

Bt  an  indenture  dated  the  29th  of  Maj%  1857,  certain  real  estate 
was  assured  unto  and  to  the  use  of  Francis  Davis  and  Sarah  Preece, 
their  heirs  and  assigns,  in  trust  for  John  Preece  and  Edward  Edwin 
Preece,  and  the  heirs  of  their  respective  bodies,  in  equal  shares  as 
tenants  in  common ;  and  if  either  of  them  should  die  without  issue, 
then  as  to  the  entiretj-  of  the  premises  for  the  other  of  them  and  the 
heirs  of  his  body  ;  and  if  both  should  die  without  issue,  then  as  to  part 
of  the  real  estate  in  trust  for  Sarah  Preece  for  life,  and  after  her  death 
for  Francis  Davis,  his  heirs  and  assigns,  and  as  to  the  residue  of  the 
same  real  estate  upon  trust  for  Francis  Davis,  his  heirs  and  assigns. 

Both  John  Preece  and  Edward  Edwin  Preece  were  illegitimate, 
and  at  the  date  of  the  deed  were  infants  aged  ten  and  two  years 
respectively. 
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Francis  Davis  died  in  1866.  In  1867  Sarah  Preece  intermarried 
witli  John  Steed. 

In  January,  1868,  Mr.  and  Mrs.  Steed  filed  the  bill  in  this  suit 
against  John  Preece  and  Edward  Edwin  Preece,  praying  that  the 
trusts  of  the  indenture  might  be  administered  by  the  court ;  that 
proper  directions  miglit  be  given  as  to  the  letting  and  management 
of  the  trust  property  ;  that  if  it  should  appear  to  the  court  necessary 
or  expedient,  a  partition  of  the  trust  property  between  the  defendants 
might  be  directed ;  and  that  provision  might  be  made  for  the  costs  of 
the  suit. 

John  Preece  attained  twenty-one  on  the  3d  of  January,  1868.  On 
the  19th  of  June,  1868,  a  decree  was  made  which,  after  declaring  that 
the  trusts  ought  to  be  administered,  decreeing  accordingly,  and  direct- 
ing an  account  of  the  rents  and  profits,  proceeded  as  follows :  "  And 
his  Lordship  being  of  opinion  that  it  will  be  for  the  benefit  of  the  infant 
defendant  that  the  premises  comprised  in  the  said  indenture  should  be 
sold,  and  the  defendant  John  Preece  consenting  thereto,  doth  order  that 
the  same  be  sold  with  the  approbation  of  the  judge,  the  defendant  John 
Preece  being  at  liberty  to  bid  and  become  the  purchaser  thereof;  and 
it  is  ordered  that  the  money  to  arise  from  such  sale  be  paid  into  the 
bank,  with  the  privitj'  of  the  Accountant-General  of  this  court,  to  the 
credit  of  this  cause.  Steed  v.  Preece,  1868  S.  1.  And  his  Lordship  doth 
declare  that  the  costs  of  the  said  infant  defendant  are  to  be  a  charge 
upon  his  share  of  the  said  premises.  And  the  further  consideration  of 
this  cause  is  adjourned,  and  an}-  of  the  parties  are  to  be  at  liberty'  to 
appl}-  as  thej'  maj-  be  advised." 

The  propertj'  was  sold  under  this  decree,  and  the  purchase-money  was 
paid  into  court. 

By  an  order  made  in  the  suit  on  the  19th  of  December,  1868,  it  was 
ordered  that  the  costs  of  the  suit  of  the  plaintiffs  and  defendants  should 
be  taxed,  including  in  the  costs  of  the  defendant  John  Preece  the  costs 
of  enrolling  the  convej-ances  of  the  property-  to  the  purchasers ;  that 
such  costs,  when  taxed  (except  the  said  costs  of  enrolling  the  convey- 
ances) should  be  paid  out  of  the  purchase-money  in  court ;  that  out  of 
one  equal  moietj-  of  the  residue  of  the  said  purchase-money  the  costs 
of  enrolling  the  convej-ances  should  be  paid,  and  that  the  residue  of  the 
said  moietj'  should  be  paid  to  the  defendant  John  Preece ;  and  that  the 
remaining  moiety  of  the  purchase-monej'  should  be  invested  in  bank 
annuities  in  trust  in  the  cause,  "the  account  of  the  infant  defendant 
Edward  Edwin  Preece ; "  and  that  the  dividends  to  accrue  on  such 
bank  annuities  be  paid  to  the  guardian  of  the  infant  defendant,  and  be 
applied  towards  his  maintenance ;  and  libertj'  to  applj'  was  given. 

A  moiety  of  the  fund  remaining  after  paj'ment  of  costs  was  accord- 
ingly invested  in  bank  annuities  and  carried  to  the  account  directed  by 
the  last  stated  order.     The  other  moiety  was  paid  out  to  John  Preece. 

Edward  Edwin  Preece  died  on  the  6th  of  January,  1874,  without 
having  attained  twenty-one,  and  without  issue. 
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On  the  9th  of  Februar}-,  1874,  John  Preece  executed  a  deed  (which 
was  afterwards  enrolled  in  Chancery),  whereby  he  purported  to  bar  his 
estate  tail  in  the  said  fund  in  court ;  and  he  now  presented  a  petition 
asking  for  payment  of  the  fund  to  himself. 

By  direction  of  the  court,  the  petitioa  was  served  on  the  Attorney- 
General. 

Mr.  Blackmore,  for  the  petitioner. 

Mr.  Semming,  for  the  Attorney-General,  was  not  called  upon. 

Sir  G.  Jessel,  M.  R.  ^  This  particular  case  does  not  raise  all  the 
questions  which  have  been  argued. 

The  facts  are  very  simple.  Two  persons,  one  an  infant,  the  other 
adult,  are  entitled  in  equity  to  real  estate  as  tenants  in  common  in 
tail,  with  cross-remainders  between  them.  A  suit  is  instituted  by 
trustees  for  administration  of  the  trusts  of  the  instrument  under  which 
these  persons  are  entitled,  and  a  decree  is  made  in  this  form  :  —  [His 
Honor  read  the  decree.]  Under  that  decree  the  estate  is  sold,  and  the 
purchase  mone}'  paid  into  court ;  and  by  the  order  on  further  consider- 
ation one  half  of  the  fund  in  court  is  paid  to  the  adult,  and  the  other 
half  is  carried  over  to  the  ordinary  separate  account  of  the  infant ;  and 
under  these  circumstances  the  infant  would  have  been  absolutelj'  en- 
titled to  that  moiety  if  he  had  attained  twentj'-one.  The  infant,  how- 
ever, died  under  twenty-one  ;  and  thereupon  this  petition  is  presented 
by  the  adult  to  have  the  monej'  paid  to  him. 

The  petitioner  says  that,  notwithstanding  the  decree  and  order  I 
have  mentioned,  the  proceeds  of  sale  must  be  treated  as  realty ;  that 
he,  being  originally  tenant  in  tail  in  remainder,  has  barred  his  estate 
tail,  and  is  now  absolutely  entitled  to  the  fund.  But  the  answer  to  that 
is  simple :  the  estate  has  been  sold  and  turned  into  money  in  a  suit  to 
which  he,  being  an  adult,  was  partj',  and  that  too,  so  far  as  the  decree 
is  concerned,  by  his  consent.  He  cannot  now  be  heard  to  say  that  that 
was  wrong,  first,  because  it  was  done  by  consent ;  and,  secondly,  be- 
cause the  decree  stands  unreversed,  and  therefore  would  be  binding  on 
him,  even  if  Re  had  not  consented.  The  estate  has,  therefore,  been 
properly  converted  into  money,  and  as  between  volunteers  —  which 
both  administrators  and  remaindermen  are  —  it  has  been  laid  down 
that  they  must  take  the  estate  as  they  find  it. 

In  Oxenden  v.  ILord  Compton,  2  Ves.  69,  70,  Lord  Loughborough 
sa3S,  speaking  of  the  real  and  personal  representatives :  " Both  are 
volunteers.  Each  must  take  what  they  find  at  the  death  of  the  person 
entitled  for  life,  in  the  condition  in  which  they  find  it  The  legal  right 
is  not  questioned :  then  upon  what  equitj-  must  I  make  this  transmuta- 
tion for  the  benefit  of  a  person  equally  a  volunteer?"  That  is  the 
question  I  have  asked  here,  and  it  has  been  suggested  that  the  court 
was  wrong.  It  is  said  that  the  court  had  power  to  sell  for  the  purpose 
of  raising  costs,  but  for  no  other  purpose.  But  if  the  court  had  no 
power  to  sell  generally,  how  could  it  sell  for  costs  ?  An  infant  has  no 
costs :  the  costs  incurred  on  his  behalf  in  a  suit  are  the  costs  of  hia 
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guardian  or  next  friend  ;  and  even  if  the^-  were  his  own,  I  know  of  no 
principle  by  virtue  of  which  the  debt  of  an  infant  can,  apart  from  a 
judgment,  be  charged  on  his  real  estate.  If,  then,  the  suggestion  be 
that  the  conversion  is  altogether  wrongful,  I  am  asked  to  reverse  a 
decree  of  the  court,  which  I  cannot  do. 

But  then  it  was  said  that  the  decree  of  the  court  was  partially  wrong. 
Now,  as  to  that,  the  case  of  Flanagan  v.  Flanagan  appears  to  me  un- 
answerable :  —  [His  Honor  read  the  statement  of  this  case  contained 
in  the  judgment  in  Fletcher  v.  Asliburner,  1  B.  C.  C.  500.]  I  am  aware 
that  the  decision  of  Vice-Chancellor  Shadwell  in  Jermy  v.  Preston,  13 
Sim.  356,  and  the  decision  of  Lord  Romilly  in  Cooke  v.  Dealey,  22 
Beav.  196,  appear  at  first  sight  to  be  antagonistic  to  this.  In  Jermy  v. 
Preston  the  report  does  not  state  the  trusts  of  the  term  the  estate  sub- 
ject to  which  had  been  sold :  but  counsel  on  both  sides  appear  to  have 
said  that  the  court  had  sold  more  than  was  necessary.  How  that 
could  be  is  diflBcult  to  understand,  for  it  appears  from  the  report  that 
the  decree  ordered  a  sale  or  mortgage,  with  the  master's  approbation, 
of  a  sufficient  part  of  the  estates  comprised  in  the  term,  and  that  the 
master  made  a  report  approving  of  the  sale,  bj'  which  he  must  have 
found  that  a  sufficient  part  was  sold.  Again,  the  judgment  in  Cooke 
V.  Dealey  is  based  on  a  general  principle  assumed  to  have  been  laid 
down  in  Ackroyd  v.  Smithson,  1  B.  C.  C.  503,  viz.,  that  the  con- 
version of  real  estate  into  personalt}-  onlj'  takes  effect  to  the  extent  of 
the  object  required,  and  that  bej'ond  this  the  rights  of  the  parties  re- 
main the  same  as  if  no  conversion  had  taken  place.  But  all  that  Ack- 
royd v.  Smithson  decided  was,  that  a  conversion  directed  by  a  testator 
is  a  conversion  only  for  the  purposes  of  the  will,  and  that  all  that  is  not 
wanted  for  these  purposes  must  go  to  the  person  who  would  have  been 
entitled  but  for  the  will.  It  does  not  decide  that  if  the  court  or  a  trustee 
sell  more  than  is  necessary  there  is  any  equity'  to  reconvert  the  surplus 
for  the  benefit  of  the  heir-at-law  of  the  person  entitled  at  the  time  of 
the  sale.  As  I  have  already  remarked,  it  is  not  necessary  to  decide 
that  question  now  :  but  it  seems  to  me  that  if  a  conversion  is  rightfully 
made,  whether  by  the  court  or  a  trustee,  all  the  consequences  of  a  con- 
version must  follow  :  and  that  there  is  no  equity  in  favor  of  the  heir  or 
any  one  else  to  take  the  property  in  any  other  form  than  that  in  which 
it  is  found :  and  that  the  sole  question  to  be  considered  in  all  these 
cases  is,  whether  the  estate  has  been  rightfully  or  wrongfully  sold. 

There  will  be  a  declaration  that  the  fund  is  payable  to  the  legal  per- 
sonal representative  of  the  infant ;  but  the  petitioner  will  have  his  costs 
out  of  the  fund.^ 

1  See  Hanky  v.  Pendarves,  [1901]  2  Ch.  498 ;  Wetherill  v.  Sough,  62  N.  J.  Eq.  683 
(1894).     Cf.  In  re  Simmons,  55  Ark.  485  (1892). 
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CURTEIS   V.  WOEMALD, 

Chancery  Division  and  Court  of  Appeal.     1878. 

[Reported  10  Ch.  Div.  172.] 

The  testator,  George  Gent,  died  in  1818,  having  by  his  will  devised 
iiis  real  estates  in  settlement,  limiting  life  estates  to  several  persons, 
with  remainders  to  their  sons  successively  in  tail  male,  and  the  ultimate 
reversion  in  fee  to  a  relation  who  died  in  the  testator's  lifetime.  By  a 
codicil  he,  on  the  death  of  the  devisee  of  the  reversion,  substituted  an- 
other devisee ;  but  by  a  seventh  codicil  revoked  this  substituted  devise, 
and  by  an  eleventh  codicil  directed  that  "  the  remainder  of  the  fee 
simple  of  all  my  landed  estates  shall  go  in  such  way  as  the  law  may 
direct."  He  directed  his  trustees,  whom  he  also  appointed  his  execu- 
tors, to  lay  out  his  residuarj'  personal  estate  in  the  purchase  of  free- 
hold and  copyhold  estates  to  be  settled  to  the  same  uses. 

All  the  tenants  for  life  survived  the  testator  and  died  without  issue, 
and  on-the  death  of  the  survivor  of  them  in  1870,  all  the  dispositions 
of  the  real  est9,te  came  to  an  end. 

The  next  of  kin  of  the  testator  at  his  death  were  Edward  Walker  and 
Benjamin  Walker.  Edward  Walker  died  in  1820,  and  Benjamin  Walker 
in  1827.  The  testator's  debts  aud  funeral  expenses  and  legacies  were 
all  paid,  and  at  various  times,  beginning  in  1821  and  ending  in  1870, 
considerable  sums  forming  part  of  the  testator's  residuarj-  estate  were 
invested  in  the  purchase  of  freehold  and  copyhold  estates.  The  free- 
holds so  purchased  were  for  the  most  part,  if  not  entirely,  conveyed  to 
the  uses  declared  by  the  will  and  codicils  concerning  the  devised  estates. 
The  copyholds  were  surrendered  to  the  trustees  on  corresponding  trusts. 
The  last  of  these  purchases  was  completed  after  the  death  of  the  last 
tenant  for  life,  but  the  contract  had  been  entered  into  before  his  death. 

Edward  Walker  devised  his  real  estates  to  his  son  George  Walker 
absolutelj'.  Benjamin  Walker  died  intestate  as  to  his  residuary  real 
estate,  leaving  George  Walker  his  heir-at-law.  George  Walker  devised 
all  his  real  estate  to  the  plaintiff  E.  Walker  and  the  defendant  Robert 
Walker  upon  trusts.  The  plaintiff  E.  Walker  and  the  defendant  Robert 
Walker  were  thus  the  real  representatives  both  of  Edward  Walker  and 
of  Benjamin  Walker,  and  they  were  also  the  personal  representatives  of 
Edward  Walker.  The  personal  representative  of  Benjamin  Walker  was 
Jeremiah  Cartels,  the  other  plaintiff.  The  plaintiflF  E.  Walker  was  the 
heir-at-law  of  both  Edward  Walker  and  Benjamin  Walker. 

By  an  order  made  on  the  13th  of  November,  1876,  it  was  declared 
that,  according  to  the  true  construction  of  the  will  and  codicils  of  the 
testator,  and  in  the  events  which  had  happened,  he  had  died  intestate 
as  to  the  corpus  of  his  residuary  personal  estate,  and  that  his  next  of 
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kin,  according  to  the  Statutes  of  Distribution,  living  at  his  death,  were 
entitled  to  such  corpus. 

A  summons  was  now  taken  out  by  the  plaintiff  E.  Walker,  asking 
for  a  declaration  that  the  corpus  of  the  residuarj'  personal  estate,  to 
which  the  next  of  kin  were  declared  by  the  order  of  the  13th  of  Novem- 
ber, 1876,  to  be  entitled,  devolved  as  real  estate.  The  summons  was 
heard  before  the  Master  of  the  Bolls  on  the  3d  of  March,  1878. 

Davey,  Q.  C,  and  Homer,  for  the  plaintiff  E.  Walker. 

Chitty,  Q.  C,  and  Murray,  for  the  legal  personal  representatives  of 
Benjamin  Walker. 

Bagshawe,  Q.  C,  and  Snape,  for  the  defendant  Robert  Walker. 

Jessel,  M.  R.  The  point  which  I  have  to  consider  and  to  decide  is 
this  :  A  testator  directed  his  trustees  —  for  although  the  same  persons 
may  have  been  appointed  executors  they  are  for  this  purpose  trustees, 
and  trustees  only  —  to  laj-  out  his  residuary  personal  estate  in  the  pur- 
chase of  real  estate,  freeholds  and  copyholds,  to  be  settled  to  certain 
uses,  comprising  a  long  series  of  limitations.  The  residue  was  ascer- 
tained, that  is,  the  testator's  debts  and  legacies  and  funeral  and  testa- 
mentary expenses  were  all  paid,  and  then  the  residue  was  at  different 
times  laid  out  by  the  trustees,  pursuant  to  the  will,  in  the  purchase  of 
freehold  and  copyhold  estates,  which  were  conveyed  so  as  to  vest  the 
legal  estate  in  the  trustees. 

That  being  so,  the  limitations  took  effect  to  a  certain  extent,  and 
then,  by  reason  of  failure  of  issue  of  the  tenants  for  life,  the  ultimate 
limitations  failed,  and  there  became  a  trust  for  somebody.  Now,  for 
whom  ? 

According  to  the  doctrine  of  the  Court  of  Equity,  settled,  if  I  may 
say  so,  by  the  well-known  case  of  Ackroyd  v.  Smithson,  1  Bro.  C.  C. 
503  —  for  it  has  always  been  the  law  of  this  court  since  —  this  kind  of 
conversion  is  a  conversion  for  the  purposes  of  the  will,  and  does  not 
affect  the  rights  of  the  persons  who  take  by  law  independent  of  the 
will.  If,  therefore,  there  is  a  trust  to  sell  real  estate  for  the  purposes 
of  the  will,  and  the  trust  takes  effect,  and  there  is  an  ultimate  beneficial 
interest  undisposed  of,  that  undisposed  of  interest  goes  to  the  heir.  If, 
on  the  other  hand,  it  Is  a  conversion  of  personal  estate  into  real  estate, 
and  tliere  is  an  ultimate  limitation  which  fails  of  taking  effect,  the  in- 
terest which  fails  results  for  the  benefit  of  the  persons  entitled  to  the 
personal  estate,  that  is,  the  persons  who  take  under  the  Statutes  of 
Distribution  as  next  of  kin.  Their  right  to  the  residue  of  the  personal 
estate  is  a  statutory  right  independent  of  the  will. 

The  result  is  that  in  the  case  I  put  there  is  a  trust  for  the  next  of 
kin.  How  any  one  could  imagine  it  was  a  trust  for  anybody  else  it  is 
difficult  to  understand ;  and  had  I  not  been  referred  to  the  judgment  of 
a  very  eminent  judge  on  this  subject  I  should  have  said  it  was  impossible 
to  understand  it. 

There  certainly  is  authority  for  saying  —  a  single  authority,  and  an 
authority  standing  alone  —  that  the  ultimate  trust  is  not  for  the  next 
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of  kin,  but  for  the  executors.  Why?  The  executors  have  ceased  to 
have  anything  •whatever  to  do  with  the  matter.  Thej-  have  paid 
over  the  legacy  to  the  legatee,  who  happens  to  be  a  legatee-trustee, 
and  who  holds  it  by  law,  under  the  Statutes  of  Distribution,  as  trustee 
for  the  next  of  kin,  and  no  one  else.  Bj-  what  process  of  reasoning  any 
other  result  can  be  arrived  at  I  have  been  unable  to  discover.  The 
decision  to  which  I  have  referred  is  one  which,  to  mj-  mind,  is  utterly 
opposed  to  the  whole  law  upon  the  subject. 

Then  the  next  question  which  arises  is,  how  does  the  heir-at-law  in 
the  first  case,  or  the  next  of  kin  in  the  second,  take  the  undisposed  of 
interest?  The  answer  is,  he  takes  it  as  he  finds  it.  If  the  heir-at-law 
becomes  entitled  to  it  in  the  shape  of  personal  estate,  and  dies,  there 
is  no  equitable  reconversion  as  between  his  real  and  personal  represen- 
tative, and  consequently  his  executor  takes  it  as  part  of  his  personal 
estate. 

On  the  other  hand,  if  the  next  of  kin,  having  become  entitled  to  a 
freehold  estate,  dies,  there  is  no  equity  to  change  the  freehold  estate 
into  anything  else  on  his  death  :  it  will  go  to  the  devisee  of  real  estate, 
or  to  his  heir-at-law  if  he  has  not  devised  it,  and  will  pass  as  real  es- 
tate. As  to  that,  there  is  no  question,  no  doubt,  no  diflScultj'.  No 
one  has  suggested  any  other  principle,  and  even  in  the  case  cited  — 
Meynolds  v.  Godlee,  Joh.  636,  582  —  it  was  admitted  that  that  was 
the  principle,  and  the  only  point  of  difference  or  distinction  suggested 
was  that  which  appears  to  me  to  be  opposed  to  the  whole  law  on  this 
subject,  namely,  that  there  was  an  ultimate  trust  for  the  executors,  and 
not  for  the  next  of  kin. 

As  that  does  not  seem  to  me  to  have  anj'  foundation,  and  as  it  ap- 
pears to  me  to  be  opposed  to  both  principle  and  authorit}-,  I  do  not 
consider  mj-self  bound  to  follow  that  decision,  and  I  maj'  saj'  that 
I  am  very  glad  to  find  I  can  invoke  the  verj-  same  judgment  of  the 
very  same  judge  for  the  purpose  of  showing  that  I  am  not  bound  to 
follow  it ;  for,  being  referred  to  a  decision  of  another  judge  —  the  Mas- 
ter of  the  Rolls  —  given  several  years  before,  he  said  that  that  decision 
was  not  obligator^'  upon  him  ;  but  that  as  he  thought  it  consonant  with 
sense  and  reason,  and  sound  law,  he  chose  to  follow  it.  Unfortunatelj' 
I  do  not  entertain  the  same  view  as  regards  this  authority,  and  there- 
fore I  am  unable  to  follow  it. 

A  declaration  was  accordingly  made  "  that  all  the  real  estate  bought 
or  contracted  to  be  bought  before  the  death  of  the  last  tenant  for  life 
passed  to  Edward  Walker  and  Benjamin  Walker,  the  next  of  kin  of  the 
said  testator,  as  real  estate  in  equal  moieties,  and  that  George  Walker 
became  entitled  to  one  of  such  moieties  as  the  devisee  of  the  said  Edward 
Walker,  and  to  the  other  moiety  as  the  heir-at-law  of  the  said  Benjamin 
Walker  at  his  (Benjamin  Walker's)  death,  and  that  both  of  such  moie- 
ties passed  to  the  devisees  of  the  real  estates  under  the  will  of  the  said 
George  Walker." 


CHAP.  I.]  CTJRTEIS  V.  WORMALD.  421 

The  legal  personal  representative  of  Benjamin  Walker  appealed.  The 
appeal  was  heard  on  the  20th  of  December. 

Chitty,  Q.  C,  Ince,  Q.  C,  and  G.  Murray,  for  the  appellant. 

Davey,  Q.  C,  and  JRomer,  for  the  plaintiff  Edward  Walker,  and 
Bagshawe,  Q.  C,  and  Snape,  for  the  defendant  Robert  Walker,  were 
not  called  upon. 

James,  L.  J.  I  have  no  doubt  as  to  the  proper  decision  to  be 
arrived  at  in  this  case.  With  all  deference  to  the  judgment  of  Lord 
Hatherley,  it  is  impossible,  I  think,  to  arrive  at  any  other  conclu- 
sion than  that  at  which  the  Master  of  the  Rolls  has  arrived.  It  was 
settled  bj'  Cogan  v.  Stephens,  5  L.  J.  (Ch.)  17,  that  what  was  the 
right  rule  as  between  the  real  and  personal  estate  where  land  was 
directed  to  be  sold,  was  also  the  right  rule  as  between  the  two  es- 
tates in  the  case  where  money  was  directed  to  be  laid  out  in  the  pur- 
chase of  land,  that  is  to  say,  if  the  purpose  for  which  that  land  was 
required  failed,  the  undisposed  of  interest  went  back  to  the  persons 
entitled  to  the  personal  estate.  It  has  been  urged  that  this  means  that 
it  goes  back  to  the  executors  to  be  dealt  with  as  personal  estate.  But 
where  there  is  no  trust  remaining  to  be  performed,  and  the  executors 
have  entirely  discharged  themselves  from  every  executorial  dut3-,  it  is 
absurd  to  say  that  the  undisposed  of  interest  in  the  personal  estate  is 
to  go  back  to  them  upon  trust  for  the  persons  entitled  to  the  personal 
estate ;  it  goes  directly  to  the  persons  beneficially  entitled,  that  is  to 
say,  to  the  next  of  kin,  just  as  the  undisposed  of  proceeds  of  the  sale 
of  real  estate  go  to  the  heir-at-law.  And  therefore  the  same  principle 
applies  in  both  cases,  which  is  this,  that  where  you  trace  property  into 
a  man  there  is  no  equity  between  his  different  classes  of  representatives 
as  to  altering  the  position  in  which  that  property  is.  If  it  is  money 
arising  from  the  sale  of  land  it  remains  money,  that  is  to  say,  the  heir- 
at  law  of  the  person  who  has  become  beneficially  entitled  to  it  as  heir-at- 
law  has  no  right  to  have  it  reconverted  into  land.  If  it  is  land  purchased 
under  a  direction  to  invest  in  land,  the  persons  interested  in  the  per- 
sonal estate  of  the  persons  who  have  become  entitled  to  it  as  next  of 
kin  have  no  right  to  have  it  reconverted  into  money.  This  property 
came  to  the  next  of  kin  in  the  shape  of  real  estate,  and  tlieir  personal 
representatives  have  no  equity  to  have  it  converted,  but  it  must  go  to 
the  heirs  or  devisees  of  the  next  of  kin  according  as  they  died  intestate 
or  testate.     The  decision  of  the  Master  of  the  Rolls  must  be  affirmed. 

Baggallat,  L.  L.     I  entirely  assent,  and  for  the  same  reasons. 

Thesiger,  L.  J.    I  am  of  the  same  opinion.^ 

1  See  Equitable  Conversion,  by  C.  C.  Langdell,  18  Harv.  L.  Rev.  1, 15. 
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IN  RE  EICHERSON. 

Chancery  Division.     1892. 

[Reported  [1892]  1  Ch.  379.] 

The  testator,  John  Richerson,  died  in  1864,  having  bj'  his  will  de- 
vised his  real  estate  lipon  trust  for  sale,  and  directed  that  the  proceeds 
should  form  part  of  his  residuary  personal  estate.  He  then  bequeathed 
his  residuary-  personal  estate,  subject  to  certain  life  interests,  to  a  class 
on  a  contingeucj- ;  but  such  class,  b}-  reason  of  deaths  and  other  cir- 
cumstances, were  unable  to  take.  The  trusts  of  his  will,  however,  did 
not  entirely'  fail,  but  continued  to  be  executed  during  the  life  tenancies 
from  1864  to  1890,  when  they  finally  came  to  an  end  and  the  period  of 
distribution  arose. 

Sales  of  the  real  estate  had  been  made  from  time  to  time  ;  but  some 
portion  still  remained  unsold. 

It  was  admitted  that  owing  to  the  failure  of  the  contingent  class  there 
was  a  resulting  trust  as  to  the  devised  realty  for  the  testator's  heir,  who 
was  his  sister.  She  had,  however,  died  in  1872  intestate,  and  the 
present  question  arose  between  her  heir  and  her  legal  personal  repre- 
sentatives. The  heir  of  the  heir  admitted  that  the  legal  personal  rep- 
resentatives of  the  heir  were  entitled  to  the  proceeds  of  sale  of  the  real 
estate  actually  sold  at  the  time  of  distribution,  but  contended  that  he 
was  entitled  to  the  unsold  real  estate. 

JLevett,  Q.  C,  and  Sargant,  for  the  next  of  kin  of  the  heir. 

Farewell,  Q.  C,  and  Kenyan  Parker,  for  the  heir  of  the  heir. 

Byrne,  Q.  C,  and  Marcy,  for  the  legal  personal  representative  of 
the  testator. 

Chitty,  J.  (after  stating  the  facts,  continued :)  In  the  execution  of 
their  duty  the  trustees  sold  the  land  from  time  to  time ;  but  they  had 
pot  sold  all  the  land  in  1890,  and  some  still  remains  to  be  sold.  It  is 
quite  true  that  at  the  present  moment  there  is  no  person  who  claims  by 
gift  under  the  will  who  can  ask  for  the  execution  of  that  trust  for  sale. 
It  is  clear,  under  these  circumstances,  that  notwithstanding  this  abso- 
lute trust  for  conversion,  the  heir  of  the  testator  took  the  property  by 
wa^'  of  resulting  trust,  and  that  his  title  vested  in  1890.  Now,  the 
heir  died  in  the  year  1872,  and  the  contest  is  not  between  the  testator's  " 
next  of  kin  and  the  heir,  but  between  the  heir  of  the  heir  on  the  one 
hand,  and  the  legal  personal  representatives  of  the  heir  or  the  persons 
entitled  to  his  personal  estate  on  the  other.  For  the  persons  entitled 
to  the  heir's  personal  estate  it  is  argued  that,  there  being  in  this  will 
an  absolute' trust  for  conversion,  their  title  vested  in  interest  on  the 
death  of  the  heir.  For  the  heir  of  the  heir  it  is  contended  that  the  title 
shifted  from  time  to  time  and  as  sales  were  made,  and  that  as  each  sale 
was  made  the  title  of  the  heir  of  the  heir  was  divested  and  passed  to 
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•the  heir's  next  of  kin.  Inasmuch,  however,  as  some  portion  of  the  real 
estate  remains  unsold,  it  is  argued  for  him  —  that  is,  the  heir  of  the 
heir —  tliat  the  right  rule  is  that,  there  being  no  equity  between  the  real 
and  personal  representatives  of  the  deceased  heir  to  reconvert  the 
property,  it  must  be  taken  in  tlie  actual  state  in  wliich  it  is.  On  the 
other  hand,  on  behalf  of  the  next  of  kin  or  the  persons  entitled  to 
the  personal  estate  of  the  heir,  it  is  argued  that  the  title  was  fixed  at 
her  death  by  reason  of  the  trusts  of  the  will.  It  is  true,  as  I  have  said, 
that  the  heir  of  the  heir  does  not  claim  as  a  person  to  whom  a  bcneflt 
is  given  directl}'  in  terms  bj'  the  will,  but  it  is  quite  clear  that  he  takes 
bj-  wa}-  of  resulting  trust,  and  the  proposition  which  is  stated  by  Jessel, 
M.  R.,  in  Curteis  v.  Wormald,  10  Ch.  D.  172,  appears  to  me  to  be 
a  correct  way  of  putting  the  case.  Having  referred  to  Ackroycl  v. 
Smithson,  1  Bro.  C.  C.  503,  he  says  :  "  The  result  is  that  in  the  case  I 
put  there  is  a  trust  for  the  next  of  kin."  He  is  there  dealing  with  the 
converse  case  of  personal  estate  directed  by  the  will  to  be  applied  in 
purchasing  real  estate ;  and  merely-  altering  the  language  to  make  it 
suit  this  corresponding  case,  I  adopt  his  expression,  and  say  that  there 
is  a  trust  for  the  heir.  But  a  trust  for  the  heir  of  what?  Clearly,  a 
trust  of  the  personal  estate.  It  appears  to  me  that  the  decisions  have 
always  gone  upon  the  fooling  that  the  heir  who  takes  under  circum- 
stances such  as  these  takes  the  propertj-  in  the  state  into  which  it  is 
converted  by  the  will.  Where  there  is  a  partial  undisposed  interest  of 
real  estate  directed  to  be  sold,  that  interest  results  to  the  heir  of  the 
testator  and  it  becomes  personal  estate  in  his  hands  ;  of  course,  so  long 
as  he  is  alive  it  is  immaterial  whether  it  is  real  or  personal  estate  ;  but 
on  his  death  it  seems  to  me,  that  on  principle  as  well  as  by  virtue  of 
the  authorities  which  are  summarized  in  Jarman  on  Wills,  4th  ed.  vol.  i. 
p.  630,  that  the  proposition  I  have  just  stated  is  correct,  and  I  do  not 
remember  in  ray  experience  to  have  heard  it  questioned.  There  is  the 
other  proposition,  namely,  that,  if  the  purposes  of  the  direction  for 
conversion  in  the  will  whollj'  fail  —  that  is,  if  all  the  legatees  of  the 
moneys  to  be  produced  by  the  sale  die  in  the  testator's  lifetime,  so  that 
there  is  a  total  failure  of  the  objects  for  which  the  conversion  was  to  be 
made  — the  property  will  devolve  upon  the  heir  as  real  estate.  But  I 
have  to  deal  with  the  case  of  partial  failure.  If  the  argument  for  the 
heir  of  the  heir  is  correct,  it  is  diflflcult  to  understand  why  the  numerous 
authorities  which  distinguish  the  cases  of  total  and  partial  failure  should 
have  ever  been  brought  into  controversy.  It  would  have  been  sufficient 
to  say,  "  Never  mind  what  the  trusts  of  the  will  are  ;  whether  it  is  an 
absolute  conversion  or  not,  all  you  have  to  do  to  ascertain  the  rights  of 
the  real  and  personal  representatives  of  the  heir  is  merely  to  look  to 
the  actual  state  in  which  the  property  is,  and  there  is  an  end  to  the 
question."  Now,  the  case  is  really  covered  by  direct  authoritj-,  and, 
notwithstanding  the  ingenious  argument  that  I  have  heai'd,  it  seems  to 
me  that,  dealing  with  the  report  of  Jessopp  v.  Watson,  1  My.  &  K.  665, 
in  the  only  way  I  know  how  to  deal  with  reports  —  that  is,  by  taking 


424  IN  EE   EICHEESON.  [CHAP.  I. 

the  facts  as  they  are  stated,  and  not  making  numerous  ingenious  sug- 
gestions as  to  what  the  facts  may  have  been  —  the  Master  of  the  Rolls, 
Sir  John  Leach,  decided  this  question  in  1833.  There  was  there  an 
absolute  trust  for  conversion  ;  but  it  appears  by  the  report  on  page  669 
that  some  part  of  the  estate  had  not  been  converted,  and  the  Court 
directed  that  there  should  be  an  inquiry  as  to  whether  it  would  be  for 
the  benefit  of  the  infant  who  was  entitled  that  the  real  estate  of  the 
testator  should  be  sold  pursuant  to  the  directions  in  his  will.  It  is 
plain  that  there  was  no  trust  expressed  as  a  beneficial  trust  in  the  will 
which  remained  to  be  performed.  The  suggestion  made  hy  counsel  was 
that  there  were  some  trusts  in  the  will,  beneficial  trusts,  which  bad  not 
been  fully  executed ;  but  this  is  answered  at  once  by  this  fact,  that  this 
inquiry  was  directed  and  in  a  form  which  could  only  have  been  directed 
if  the  infant  was  considered  to  be  entitled  to  the  property  free  from  all 
claims  of  any  person  under  the  direct  trusts  of  the  will,  and  it  was  there 
decided  that  the  property  passed  and  was  taken  as  personal  estate  by 
the  persons  entitled.  That  decision  would  be  a  suflScient  authority  for 
me.  There  is,  however,  a  decision  of  the  Court  of  Exchequer  in  the 
Revenue  case  of  Attorney-  General  v.  Lomas,  Law  Rep.  9  Ex.  29,  and, 
taking  the  judgment  as  it  stands,  it  is  clear  that  the  Court  was  of  opin- 
ion that  the  circumstance  whether  the  land  had  or  had  not  been  sold 
was  considered  as  immaterial.  It  is  rightly  pointed  out  by  counsel  for 
the  heir  of  the  heir  that,  in  point  of  fact,  the  real  estate  had,  at  the 
time  judgment  was  given,  been  sold  ;  but  that  circumstance  is  not  men- 
tioned in  the  judgment,  and,  indeed,  the  judgment  —  if  the  argument 
of  the  heir  of  the  heir  is  right  —  could  have  passed  by  all  the  matters 
which  -are  so  carefully  dealt  with,  and  simply  said  there  is  no  equity 
between  the  real  and  personal  representatives  of  the  heir,  and  the  prop- 
erty which  has  been  sold  must  ipso  facto  go  as  personalty.  These  two 
authorities  are  binding  on  me  ;  but  I  pointed  out  in  the  course  of  the 
argument,  and  I  repeat  in  my  judgment,  the  extraordinary  result  that 
would  arise  if  the  argument  of  the  heir  of  the  heir  is  well  founded,  be- 
cause,  according  to  this  argument,  the  propertj-  would  shift  from  time 
to  time  as  the  trustees  in  the  execution  of  their  duty  thought  fit  to  sell ; 
and  there  is  this  extraordinary  result,  that  if  the  trustees,  being  bound 
by  the  imperative  directions  to  make  a  sale,  should  omit,  for  good  or 
bad  reasons,  to  sell,  and  commit  that  which  would  be  a  breach  of  trust 
on  their  part,  the  result  would  be  that  the  rights  of  the  persons  claim- 
ing under  the  heir  would  be  altered.  As  a  rule,  the  defaults  of  trustees 
do  not  alter  the  rights  of  beneficiaries,  and  I  can  see  that  there  would 
be  the  greatest  inconvenience  arising  if  I  should  give  any  countenance 
to  this  argument.  On  the  death  of  the  heir  the  probate  of  his  will, 
supposing  he  made  one,  would  have  been  obtained,  and  I  have  no  doubt 
the  construction  of  this  will  before  me  would  then  have  been  ascer- 
tained. Of  course,  it  was  merely  a  question  whether  it  should  be  as- 
certained then  or  hereafter.  The  Revenue  would  have  been  entitled  to 
duty  on  the  footing  that  at  the  time  of  his  death  he  had  a  reversionary 
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interest  in  the  proceeds  of  real  estate,  and  supposing  the  will  before 
me  was  one  not  giving  rise  to  any  question  of  construction,  but  so 
framed  that  there  was,  first,  a  trust  for  sale,  then  certain  tenancies  for 
life,  and  on  the  face  of  the  will  a  plain  omission  to  dispose  of  the  ulti- 
mate ben'eficial  interest,  the  Crown  would  have  asked,  on  the  heir's 
death,  what  were  the  duties  payable  in  respect  of  his  beneficial  inter- 
est in  the  trust  for  sale,  and  to  say  that  from  time  to  time  they  are  to 
be  shifted  according  to  the  sales  made  or  not  made  by  the  trustees 
would  be  producing,  as  I  have  mentioned,  this  extraordinary  anomaly, 
namel3',  that  there  would  be  at  one  time  succession  dutj'  payable, 
which  in  the  result  would  not  be  payable  at  all,  and  at  some  other  time 
there  would  be  legacy  duty  under  the  Legacy  Dutj'  Acts  which  after  all 
might  not  become  paj-able  when  the  result  was  known  because  the  trust 
for  sale  was  not  in  the  event  acted  on. 

I  am  of  opinion  that  the  heir  —  that  is,  the  testator's  sister,  Sarah 
Scales  —  took,  by  virtue  of  the  resulting  trust,  the  property  in  question 
as  personalty ;  so  that  the  property'  which  has  been  sold,  about  which 
there  is  no  question,  and  the  property  which  has  not  been  sold,  about 
which  there  is  a  question,  belongs  in  each  case  to  the  personal  repre- 
sentative of  the  heir. 

In  Curteis  v.  Wormald,  10  Ch.  D.  172,  the  same  point  arose.  It 
appears  from  the  papers  that  there  was  a  small  sum  of  about  £50 
which  ought  to  have  been  laid  out  in  real  estate,  but  which  had  not 
been  so  laid  out.  The  indorsement  on  counsel's  brief,  however,  con- 
.tains  the  words,  "  no  question  decided  as  to  personal  estate  (if  any) 
not  so  laid  out  in  buying  real  estate  "  ;  so  the  point  was  then  left  unde- 
cided. I  think  the  language  of  Jessel,  M.  R.,  negativing  any  equitable 
reconversion  as  between  the  real  and  personal  representatives  of  the 
heir,  is  accurate,  and  that  be  meant  what  he  said. 


IN  RE  CLEVELAND'S  SETTLED  ESTATES. 

Chancery  Division,  Court  of  Appeal.     1893. 

[Reponed  [1893]  3  Ch.  244.] 

Under  indentures  of  lease  and  release,  dated  the  3d  and  4th  of 
November,  1809  (being  a  settlement  made  on  the  marriage  of  the 
second  Duke  of  Cleveland),  and  the  will  of  the  first  Duke  of  Cleve- 
land, who  died  in  1842,  the  fourth  Duke  of  Cleveland  (the  third  son  of 
the  first  Duke)  became,  on  his  succeeding  to  the  title  in  1864,  entitled, 
as  tenant  for  life  in  possession,  to  extensive  estates  in  Durham,  Staf. 
fordshire,  and  other  counties,  with  remainder  to  his  first  and  other  sons 
successively  in  tail  male,  with  divers  remainders  over. 

In  1866  it  was  found  desirable  to.  dispose  of  parts  of  the  settled 
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estates  for  building  purposes ;  and  the  settlement  and  will  not  con- 
taiuing  effectual  powers  for  selling  and  granting  building  leases,  a 
private  Act  (30  &  31  Vict.  c.  1)  was  passed,  by  which  trustees  were 
appointed,  to  whom  (inter  alia)  power  was  given  to  sell  and  dispose  of 
all  or  any  parts  of  the  properties  mentioned  in  the  schedule  to  the  Act ; 
and  it  was  enacted  that  the  provisions  of  Lord  Cranwortii's  Act  (23  & 
24  Vict.  c.  145)  should  extend  to  sales  made  under  the  authority  of  this 
Act,  and  to  all  matters  consequent  thereon.'  The  schedule  comprised 
various  lands  in  Durham  and  Staffordshire. 

In  1872  the  tenant  for  life  in  remainder  immediatelj-  expectant  on 
the  limitations  to  the  fourth  Duke's  sons  in  tail  male,  and  his  eldest 
son,  who  was  tenant  in  tail  male  in  remainder,  executed,  with  the  con- 
sent of  the  fourth  Duke  as  protector,  a  disentailing  assurance  of  the 
settled  estates,  and  conveyed  their  remainder  in  fee  to  the  fourth  Duke, 
so  that  the  estates  thenceforth  stood  limited  to  the  fourth  Duke  for  life, 
with  remainder  to  his  first  and  other  sons  successively  as  tenants  in  tail 
male,  with  remainder  to  himself  in  fee. 

The  fourth  Duke  died  witliout  issue  on  the  21st  of  August,  1891, 
having  made  his  will  dated  the  22d  of  July,  1891,  by  which  he  devised 
certain  specified  estates,  and  "all  the  manors,  advowsons,  and  other 
messuages,  lands,  and  hereditaments  in  the  counties  of  Middlesex, 
Durham,  Northampton,  Salop,  and  Stafford,  or  any  of  such  counties, 
which  at  my  death  I  shall  be  entitled  to  or  have  power  to  dispose  of  for 
an  estate  in  fee  simple,  legal  or  equitable,"  to  the  use  of  trustees  upon 
trust  to  settle  them  as  therein  mentioned.  These  estates  were  com- 
monlj-  known  as  "  the  Raby  estates."  The  testator  then,  after  making 
devises  of  his  real  estates  in  some  other  specified  counties,  and  giving 
various  pecuniarj-  and  specific  legacies,  devised  and  bequeathed  "all 
the  real  and  personal  estate  not  hereinbefore  otherwise  disposed  of,  to 
which  at  my  death  I  shall  be  beneficially  entitled,  or  of  which  I  shall 
have  any  general  power  to  dispose  beneficially  by  will,"  to  trustees 
upon  trust  for  the  benefit  of  the  Hay  familj'. 

1  By  23  &  24  Viet.  c.  145,  8.  4,  it  is  enacted  that  money  received  upon  any  sale 
under  the  power^f  sale  given  by  the  Act  shall  be  laid  out  in  the  manner  indicated 
by  the  instrument  containing  the  power ;  "  or  if  no  such  indication  be  therein  con- 
tained as  to  all  or  any  part  of  such  money,  then  the  same  shall  with  all  convenient 
speed  be  laid  out  in  the  purchase  of  other  hereditaments  in  fee  simple  in  possession 
to  be  situate  in  England  or  Wales  or  in  Ireland  (as  the  case  may  be),  or  of  lands  of  a 
leasehold  or  copyhold  or  customary  tenure  which,  in  the  opinion  of  the  persons 
making  the  purchase,  are  convenient  to  be  held  therewith  or  with  any  other  heredit- 
aments for  the  time  being,  subject  to  the  subsisting  uses  or  trusts  of  the  same  will, 
deed,  or  other  instrument  of  settlement  in  which  the  power  of  sale  or  exchange  was 
contained ;  and  all  such  hereditaments  so  to  be  purchased  or  taken  in  exchange  as 
aforesaid  as  shall  be  freeholds  of  inheritance  shall  be  settled  and  assured  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations,  to  which  the  hereditaments  sold  or  given  in  ex- 
change were  or  would  have  been  subject,  or  as  near  thereto  as  the  deaths  of  parties 
and  other  intervening  accidents  will  admit  of,  but  not  so  as  to  increase  or  multiply 
charges.  ..." 
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Considerable  sums  of  money  had  arisen  during  the  life  of  the  fourth 
Duke  from  the  sale  of  parts  of  tlie  Staffordshire  propertj'  comprised  in 
the  Act,  and  had  been  invested  in  Consols,  and  so  remained  invested  at 
the  time  of  his  death.  Tlie  trustees  of  the  Act  took  out  an  originating 
summons  which  at  first  was  confined  to  a  question  as  to  the  payment 
of  certain  expenses  out  of  these  funds,  but,  as  amended,  asked  to  have 
it  determined  to  whom  the  moneys  arising  from  the  sale  of  settled  lands 
and  then  in  the  hands  of  the  trustees  of  the  Act  belonged. 

Mr.  Justice  Kekewich  decided  that  these  funds,  having  arisen  from 
the  sale  of  parts  of  the  Staffordshire  estate,  went  with  those  estates, 
and  that  the  devisees  of  the  Staffordshire  estates  were  entitled  to  them. 
The  residuary  devisees  and  legatees  appealed. 

Cozens-Hardy,  Q.  C.,  and  Ashworth  James,  for  the  appellants. 

Sir  H.  Davey,  Q.  C,  Warmington,  Q.  C,  and  Ingle  Joyce,  for  the 
respondents. 

LiNDLEY,  L.  J.  We  have  here  to  consider,  not  whether  the  will  has 
disposed  of  the  fund,  but  which  of  several  clauses  in  the  will  has  most 
aptly  described  it.  In  Chandler  v.  Pocock,  15  Ch.  D.  491 ;  16  Ch.  D. 
648,  the  question  was  simply  whether  the  will  in  that  case  had  any 
application  to  the  fund  in  question,  and  it  was  decided,  both  by  Sir 
George  Jessel  and  by  the  Court  of  Appeal,  that  it  had.  We  have  to 
consider  an  entirely  different  question,  and  this  fact  must  not  be  lost 
sight  of  in  considering  the  observations  made  by  Sir  G.  Jessel  in  the  case 
referred  to,  and  relied  upon  by  the  appellants'  counsel  as  conclusive  in 
their  favor. 

The  property  in  dispute  here  is  a  sum  of  £30,000  or  thereabouts, 
arising  from  the  sale  of  lands  in  Durham  and  Staffordshire.  The 
money  was  held  by  trustees  upon  trust  to  reinvest  in  other  lands  in 
England  or  Wales.  The  lands  sold  did  belong,  and  any  lands  bought 
with  the  money  produced  by  them  (if  acquired  in  the  testator's  life- 
time) would  have  belonged,  to  him  for  life,  with  remainders  to  his  first 
and  other  sons  in  tail,  and  with  the  ultimate  reversion  in  himself  in 
fee.     Whilst  the  money  was  uninvested  it  was  held  on  similar  trusts. 

The  lands  from  which  the  monej'  arose  had  been  sold  many  years 
before  the  testator  made  his  will ;  and  the  money  had  not  been  rein- 
vested in  land  in  his  lifetime.  When  he  made  his  will,  and  when  he 
died,  the  money  remained  invested  in  government  stocks  or  securities. 

The  testator  had  no  children ;  but  he  could  not  in  his  lifetime  have 
called  upon  the  trustees  to  pay  the  money  over  to  him.  He  could, 
however,  have  disposed  of  the  reversion  by  deed  or  will,  and  he  could 
have  treated  his  reversionarj-  interest  in  the  money  either  as  real  estate 
or  as  personal  estate,  as  he  might  have  thought  proper.  Had  he  died 
intestate  the  money  would  have  devolved  on  his  heir-at-law.  All  this 
we  take  to  be  clear. 

Unfortunately,  the  testator  has  not  by  his  will  allucjed  in  terms  to 
this  money.  He  has  disposed  of  his  estates  in  Staffordshire,  Durham, 
and  other  counties,  describing  them  as  situate  in  the  counties  in  which 
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thej-  in  fact  are.  He  has  devised  all  his  real  estate  not  otherwise  dis- 
posed of,  and  he  has  bequeathed  all  his  residuary  personal  estate  ;  and 
the  two  last  classes  of  propert3-  have  been  devised  and  bequeathed  to 
the  same  persons.  The  question  now  arises,  Who  is  entitled  to  this 
money  ?  Does  it  belong  to  the  devisees  of  the  estates  in  Staffordshire 
and  Durham,  or  to  the  devisees  of  the  testator's  real  estate  not  other- 
wise disposed  of,  or  to  the  legatees  of  his  residuarj-  personal  estate  ? 

The  learned  Judge  has  decided  in  favor  of  the  devisees  of  the  Staf- 
fordshire and  Durham  estates.  He  has  declared  that  the  money  in 
question  belongs  to  the  person  who,  under  the  will  of  the  testator, 
would  have  succeeded  to  the  lands  from  which  the  money  arose,  if 
those  lands  had  not  been  sold.     Hence  this  appeal. 

The  language  used  bj-  the  testator  in  devising  his  Staffordshire  and 
Durham  estates  and  his  residuarj*  estate  is  as  follows :  after  devising 
certain  specified  estates  he  devised  "  all  the  manors,  advowsons,  and 
other  messuages,  lands,  and  hereditaments  in  the  counties  of  Middle- 
sex, Durham,  Northampton,  Salop,  and  Stafford,  or  any  of  such  coun- 
ties, which  at  mj-  death  I  shall  be  entitled  to,  or  have  power  to  dispose 
of  for  an  estate  in  fee  simple,  legal  or  equitable. "  The  words  used  in 
disposing  of  the  residuar3-  estate  are,  "  all  the  real  and  personal  estate 
not  hereinbefore  otherwise  disposed  of,  to  which  at  mj-  death  I  shall  be 
beneficially  entitled,  or  of  which  I  shall  have  any  general  power  to  dis- 
pose beneficially  by  will." 

The  appellants  contend  that  the  moneys  in  question  cannot  be  re- 
garded as  lands  in  the  counties  of  Durham  and  Stafford,  or  either  of 
them,  which  at  the  testator's  death  he  should  be  entitled  to  or  have 
power  to  dispose  of  in  fee  simple. 

First,  can  the  moneys  be  regarded  as  lands  at  all?  We  have  no 
doubt  they  can.  The  trustees  were  bound  to  lay  the  monej-s  out  in 
land,  unless  directed  not  to  do  so  bj-  some  person  entitled  to  give  such 
a  direction.  The  testator  might  have  given  such  a  direction  b3-  his  will, 
or  even  prospectively  in  his  lifetime,  for  after  his  death  without  issue 
he  was  master  of  the  fund.  But,  in  the  absence  of  any  indication  of 
intention  by  him  to  treat  the  fund  as  personal  estate,  the  fund  ought  to 
be  regarded  as  land  at  the  time  of  his  death,  and  as  laud  wliich  he  had 
power  to  dispose  of  in  fee.  Notwithstanding  the  observations  of  Sir 
George  Jessel  in  Chandler  v.  Pocock,  15  Ch.  D.  491,  monej'  which  a  tes- 
tator has  not  got  into  his  own  hands^  and  which  he  has  no  right  to  have 
in  his  own  hands,  and  which  is  held  upon  trust  for  investment  in  land, 
is,  in  our  opinion,  to  be  treated  as  real  estate,  although,  if  he  has  power 
to  dispose  of  such  monej',  he  can  dispose  of  it  either  as  land  or  monej', 
as  he  may  think  right.  The  absence  of  any  person  after  his  death  to 
require  an  investment  in  land  cannot  be  the  real  test  of  what  it  is  in  his 
lifetime.  If  he  says  nothing  to  the  contrarj',  the  money  must  be  treated 
as  if  it  were  invested  in  land  up  to  and  at  the  time  of  his  death.  The 
older  authorities,  such  as  Guidot  v.  Guidot,  3  Atk.  254,  and  the  deci- 
sion of  Mr.  Justice  Fry  in  In  re  Greave^s  Settlement  Trusts,  23  Ch.  D. 
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313,  all  show  this;  and,  bearing  in  mind  the  point  which  was  before 
the  Court  in  Chandler  v.  Pocock,  we  do  not  feel  at  all  clear  that  the  late 
Master  of  the  Rolls  would  have  held  that  a  devise  of  real  estate  would 
not  pass  money  in  the  position  of  that  which  is  here  in  question.  If  he 
really  did  mean  to  go  that  length,  we  could  not  agree  with  him. 

Treating  the  money,  then,  as  land,  the  question  is,  "What  land?  The 
appellants  contend  that  no  particular  locality  can  be  attributed  to  this 
money,  and  that  it  cannot  pass  under  the  description  of  land  in  a  par- 
ticular count}'.  No  doubt  all  land  must  be  situate  somewhere,  and 
money  which  may  be  laid  out  in  land  situate  anj-where  cannot  have  its 
localit}'  fixed  bj'  reference  to  its  future  unknown  disposition.  But  then 
it  is  suggested  that,  just  as  in  Attorney- General  v.  Marquis  of  Ailes- 
bury,  12  App.  Cas.  672,  land  was  treated  as  the  money  with  which  it 
was  bought,  so  here  the  money,  until  again  laid  out  in  land,  represents, 
and  stands  in  the  place  of,  and  ought  to  be  treated  as,  the  land  which 
produced  it — i.  e.,  as  land  locally  situate  where  the  land  which  pro- 
duced it  was.  This  reasoning  is,  in  our  opinion,  unsatisfactor}'.  We 
cannot  judiciall}'  hold,  as  a  general  proposition,  that  money  which  has 
to  be  laid  out  in  land  situate  anywhere  in  England  or  Wales  will  pass 
under  a  devise  of  lands  in  a  particular  county,  even  if  the  monej'  arose 
from  the  sale  of  land  in  that  county.  We  should  have  no  difficulty  in 
holding  such  to  be  the  case  if  there  was  any  indication  of  intention  to 
that  effect ;  but  in  the  will  before  us  there  is  none.  It  is  true  that  we 
are  dealing  with  a  case  in  which  a  portion  of  a  settled  estate  has  been 
sold,  and  the  money  arising  from  its  sale  is  to  be  laid  out  in  land  to  be 
brought  into  the  same  settlement,  and  that  such  money  may  well  be 
treated  as  land  subject  to  the  same  settlement,  and  might  well  pass 
under  any  words  which  indicated  an  intention  to  pass  the  whole  of  the 
settled  lands.  But,  even  after  looking  to  the  Act  of  Parliament  which 
authorized  the  sale  of  the  lands  from  which  the  money  in  question  has 
arisen,  and  looking  to  the  statutory  destination  of  the  monej",  and, 
although  we  think  it  very  likely  that  if  the  testator  had  had  his  at- 
tention called  to  his  money  he  would  have  wished  it  to  go  with  his  Raby 
estates,  the  language  of  his  will  does  not  justify  us  in  holding  that  it 
does  so.  There  is  property  which  exactly  answers  the  testator's  own 
careful  description  of  his  Raby  estates,  and  to  hold  that  money  which 
does  not  answer  that  description  must  be  dealt  with  as  if  it  did,  would 
be  to  depart  from  well-settled  principles  of  construction.  Those  prin- 
ciples will  be  found  expounded  by  Lord  Cairns  in- Martineau  v.  Briggs, 
23  W.  R.  889 ;  45  L.  J.  (Ch.)  674,  and  by  Lord  Chief  Justice  Erie 
in  Webber  v.  Stanley,  16  C.  B.  (N.  S.)  698,  to  which  may  be  added 
Homer  v.  Homer,  8  Ch.  D.  758,  All  of  these  are  striking  instances  of 
the  rigidit}'  of  the  rule  which  precludes  a  Court,  when  construing  a 
will,  from  giving  effect  to  an  intention  not  expressed  by  a  testator,  and 
which  cannot  be  extracted  from  his  language,  when  that  language  is 
clear  in  itself  and  is  strictly  applicable  to  some  subject-matter  with 
which  the  testator  was  dealing.    The  money  here  is  not  described  by 
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the  language  applicable  to  the  Raby  estates,  and  it  is  described  by  the 
language  applicable  to  the  residuarj-  estate. 

For  these  reasons  we  are  of  opinion  that  the  money  in  question  must 
be  treated  as  included  in  the  testator's  residuary  devise  of  his  real 
estate.  The  appeal  will  therefore  be  allowed,  but  the  costs  here  and 
below  ought  to  be  borne  bj-  the  fund  in  question.  A  summons  to  obtain 
the  opinion  of  the  Court  was  eminently  proper,  and  no  costs  have  been 
unreasonably  or  improperly  incurred. 


IN  RE  DAVERON. 

Chancery  Division.     1893. 

[Reported  [1893]  3  Ch.  421.] 

Special  case.  James  Daveron,  who  died  in  August,  1861,  was  at 
the  date  of  his  death  seised  in  fee  simple  in  possession  of  a  public- 
house  and  hereditaments  known  as  the  Eagle  Tavern,  East  India  Road, 
Poplar,  subject  to  an  indenture  of  lease  dated  the  8th  of  May,  1860, 
whereby  the  said  premises  were  demised  by  the  said  James  Daveron  to 
one  George  Samuel  Ayres  for  a  term  of  fifty  years  from  the  24th  of  June, 
1860,  at  a  yearly  rent  of  £70. 

By  his  will,  made  in  May,  1861,  the  said  James  Daveron  gave  all  his 
real  estate  unto  and  to  the  use  of  his  trustees,  their  heirs  and  assigns, 
upon  trust  to  pay  the  ground-rent  of  £70  per  annum  arising  from  the 
said  public-house  "  so  long  as  the  lease  shall  run  "  in  certain  propor- 
tions to  certain  named  persons ;  and,  "  upon  the  expiration  of  the 
lease,"  he  directed  that  the  freehold  should  be  sold,  and  the  pro- 
ceeds thereof  distributed  in  thirds,  among  certain  other  named  per- 
sons or  their  issue. 

Questions  having  arisen  between  the  beneficiaries,  as  to  the  persons 
entitled,  under  the  will,  to  the  Eagle  Tavern  and  the  proceeds  of  sale 
thereof,  a  special  case  was  stated  for  the  opinion  of  the  Court. 

It  was  admitted  by  counsel  on  behalf  of  the  persons  claiming  the 
proceeds  of  sale,  that  the  trust  for  sale  was  invalid  as  transgressing 
the  rule  against  perpetuities  :  Goodier  v.  Edmunds,  [1893]  3  Ch.  455, 
and  the  Court  held,  as  a  fact,  that  the  persons  entitled  to  receive  the 
proceeds  of  sale  were  ascertainable  within  the  period  allowed  by  the 
perpetuity  rule,  so  that  the  only  question  argued  which  calls  for  any 
detailed  report  was  whether  the  invalidity  of  the  trust  for  sale  pre- 
vented the  will  from  being  effective  in  favor  of  the  persons  to  whom 
the  proceeds  of  sale  were  given. 

Farwell,  Q.  C,  and  Swinfen  Eady,  for  the  persons  claiming  to  be 
entitled  to  the  proceeds  of  sale. 

Byrne,  Q.  C,  and  J.  Henderson,  for  the  heir-at-law  of  the  testator. 

R.  Burleigh  Muir,  Vernon  B.  Smith,  A.  J.  Allen,  and  Martelli,  for 
other  beneficiaries. 
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Chittt,  J.  It  is  admitted  that  the  trust  for  sale  is  void  by  reason 
of  its  having  been  directed  to  be  made  bejond  the  time  allowed  by  the 
rule  against  perpetuities,  and  that  admission  appears  to  me  to  be  cor- 
rect, and  to  be  in  accordance  with  Mr.  Justice  Stirling's  recent  decision 
in  Goodier  v.  Edmunds. 

The  questions  for  decision  are  two.  The  first  is,  whether  the  persons 
who  are  to  take  the  proceeds  of  the  sale,  are  persons  who  cannot  be 
ascertained  within  the  limits  of  the  rule  against  perpetuities.  If  that 
question  be  answered  in  favor  of  the  heir,  there  is  no  other  question  to 
be  decided  ;  but  if  it  is  not  so  answered,  then  there  arises  the  question 
whether  the  trust  for  sale  is  to  be  looked  upon  as  "  mere  machinery," 
as  it  has  been  called ;  or  whether,  as  was  put  for  the  heir,  it  is  the 
essence  of  the  will. 

The  testator  or  his  draftsman  had  a  very  simple  case  to  deal  with. 
The  testator  was  entitled  to  the  reversion  in  fee  simple,  of  the  Eagle 
Tavern,  expectant  upon  a  lease,  which  he  had  granted  shortly  before 
his  will,  the  lease  being  for  fifty  j-ears,  of  which  forty-nine  years  had  to 
run  when  he  died.  The  existence  of  this  lease  seems  to  have  occasioned 
the  testator  and  his  draftsman  all  the  trouble  that  is  to  be  found  on  the 
face  of  this  will.  The  will  contains  a  general  devise  to  the  use  of  trus- 
tees which  carried  the  reversion  in  fee ;  and  the  trusts  which  he  de- 
clared are,  to  pay  this  ground-rent  of  £70,  so  long  as  the  lease  shall 
run,  in  certain  proportions  and  to  certain  persons.  I  need  not  go 
through  that  part  of  the  will  because  there  is  no  question  in  regard  to 
the  validity  of  this  trust,  as  declared. 

Then  there  comes,  at  the  expiration  or  determination  of  the  term,  a 
trust  for  sale,  and  I  propose  now  to  examine  very  shortly  the  language 
of  the  testator  with  reference  to  the  objects  of  his  bounty  who  take 
through  the  medium  of  the  trust  for  sale.  [His  Lordship  then  stated 
the  terms  of  this  gift,  and  held  as  a  fact  that  the  objects  of  the  testator's 
bounty  could  all  be  ascertained  within  the  limits  required  by  the  rule 
against  perpetuities,  and  continued  :] 

Now  comes  the  question  whether  I  can  give  effect  to  the  testator's 
intention,  seeing  that  he  has  directed  a  sale  and  his  directions  as  to  the 
sale  are  invalid.  It  is  plain  that  the  trust  to  sell  and  paj'  the  proceeds 
to"  A."  (a  named  person)  confers  an  equity  on  "A."  and  gives  him 
the  whole  beneficial  title  which  the  testator  is  entitled  to  in  fee  simple. 
In  equity  "  A."  is  the  beneficial  owner,  and  "  A."  can  come  to  the  trus- 
tees and  say,  "  I  desire  you  not  to  sell,  but  to  convey  the  estate  to  me." 
About  that  there  is  no  question.  It  is  equally  plain  that  if  there  is  a 
direction  to  sell  and  to  pay  the  proceeds  in  shares  to  A.,  B.,  and  C, 
then  A.,  B.,  and  C.  are  regarded,  in  equity,  also  as  the  owners  of  the 
estate.  They  can,  by  the  doctrine  of  election,  prevent  any  sale  taking 
place,  and,  if  they  all  express  their  intention,  the  trustees  could  law- 
fully convey  the  estate  to  them  in  the  shares  in  which  they  are  entitled 
to  the  purchase-money.  The  difference  between  the  cases  I  have  put 
of  the  proceeds  going  to  one  person  or  the  proceeds  going  to  several, 


432  IN  RE  DAVERON.  [CHAP.  I. 

consists  in  this :  that  where  there  are  several  they  must  all  concur  to 
stop  the  sale.  I  mention  these  points  to  show  how  equity  regards  the 
substance  of  the  matter,  and  considers  those  beneficially  entitled  to  the 
purchase-money,  as  entitled  to  the  estate  itself. 

One  other  observation  is  material  in  regard  to  this  point,  which  is, 
that  where  there  is  a  trust  for  sale  —  a  valid  one,  of  course  —  and 
where  there  is  no  gift  of  intermediate  rents,  the  persons  who  take  the 
proceeds  of  the  sale,  being  thus  regarded  as  equitable  owners  of  the 
estate,  unquestionably  take  the  rent  for  the  period  during  which  the  sale 
is  postponed. 

Now,  I  am  conscious  that  what  I  have  stated  with  regard  to  the 
effect  of  a  trust  for  sale,  is  not  absolutely  conclusive  upon  the  point 
which  I  have  to  decide.  But  admitting  that  the  question  is  one  of  con- 
siderable diflflculty,  it  appears  to  me  that,  acting  upon  equitable  prin- 
ciples, and  looking  to  the  substance  of  the  thing,  I  am  justified  in 
holding  that,  though  the  trust  for  sale  cannot  take  effect,  the  testator's 
intention  can  be  carried  into  operation  in  favor  of  the  objects  of  his 
bounty.  I  think  it  right  to  take  the  broader  rather  than  the  narrower 
view  of  the  subject.  I  think  the  point  made,  on  behalf  of  the  heir-at- 
law,  that  the  testator  intended  that  the  property  should  be  taken  in  the 
shape  of  personaltj',  and  not  in  the  shape  of  realty,  is  insuflScient  to 
displace  the  conclusion  at  which  I  have  arrived.  The  doctrine  of  elec- 
tion for  the  purpose  of  re-conversion,  which  proceeds  on  the  footing  of 
the  equitable  property  in  the  thing  being  vested  in  those  that  take  the 
proceeds  of  sale,  shows  that  the  Court  does  allow  persons  thus  entitled 
to  take  the  property  as  of  a  different  quality  to  that  which  the  testator 
intended.  Or,  to  put  it  quite  shortly,  where  the  testator  intended  that 
several  persons  should  take  a  gift  in  money,  they  may  all  concur  in 
saying,  "  We  will  not  take  it  in  money,  but  we  will  take  it  in  land." 

I  am  of  opinion,  therefore,  that  though  the  trust  for  sale  is  void, 
there  is  a  valid  trust  for  the  persons  who  were  intended  to  take  the 
proceeds  of  the  sale,  and  with  regard  to  whom  there  is  no  sufficient 
objection  by  reason  of  the  rule  against  perpetuities. 

The  result,  therefore,  is,  that  the  beneficiaries  named  in  the  will  are 
entitled  to  take  this  property  as  real  estate.* 

»  See  Bates  v.  Spooner,  75  Conn.  501  (1903) ;  Becker  y.  Chester,  115  Wis.  90  (1902). 


Note.  —  On  the  application  of  the  doctrines  of  Conflict  of  Laws  to  conversion,  see 
Clarke  v.  Clarke^  178  U.  S.  186  (1900) ;  Jenkins  v.  Guarantee,  etc.,  Co.,  53  N.  J.  Eq. 
194  (1895);  Gray,  Rule  against  Perpetuities  (2d  ed.),  §§  264-267;  Equitable  Inter- 
ests in  Foreign  Property,  by  Joseph  H.  Beale,  Jr.,  20  Harv.  L.  Rev.  382,  389. 

For  an  extensive  discussion  of  the  theory  of  conversion,  see  Equitable  Conver- 
sion, by  C.  C.  Langdell,  18  Harv.  L.  Rev.  1,  83,  245;  19  Id.  1,  79,  233,  321. 
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CHAPTER    II. 

ELECTION. 


NOYS   V.   MORDAUNT. 
Chancery.     1707. 
[Reported  2  Vern.  581.] 

John  Everaed  having  two  daughters,  in  1686,  makes  his  will,  and 
devises  to  Margaret,  his  eldest  daughter,  his  lands  in  Beeston,  and 
eiffht  hundred  pounds  in  monej' :  to  Mary  his  second  daughter,  his 
lands  in  Stanborn  and  Broom,  and  otie  thousand  three  hundred  pounds 
in  money ;  provided  and  on  condition  she  released,  conveyed  and  as- 
sured Beeston  lands  to  her  sister  Margaret ;  and  devised  to  his  said 
second  daughter  one  thousand  three  hundred  pounds  in  money.  Pro- 
vided if  he  should  have  a  son,  what  was  devised  to  his  daughters  to  be 
void ;  and  in  such  case  gave  to  Margaret  one  thousand  two  hundred 
pounds,  and  to  Mary  one  thousand  pounds.  Provided  if  he  should 
have  another  daughter,  then  he  gave  the  eight  hundred  pounds  devised 
to  Margaret,  to  such  after-born  daughter,  and  the  lands  at  Stanborn 
and  Broom  and  the  one  thousand  three  hundred  pounds  devised  to 
Mary  the  second  daughter  to  the  said  Mary,  and  such  after-born 
daughter  equally  between  them.  He  shortly  afterwards  died,  and  left 
his  wife  ensient  of  a  daughter  Elizabeth ;  Mary  married  Higgs,  and 
died  without  issue,  not  having  given  any  release  to  Margaret  her  sister 
according  to  the  will. 

Elizabeth  claimed  not  only  the  lands  devised  to  her  bj'  the  will,  and 
a  moiety  of  what  was  devised  to  her  sister  Mary  ;  but  also  a  moiet^'  of 
the  Beeston  lands  devised  to  Margaret ;  the  same  on  the  testator's 
marriage,  being  settled  on  himself  for  life,  and  his  wife  for  her  jointure, 
and  to  the  first  and  other  sons,  and  in  default  of  issue  male,  to  the 
heirs  of  his  bodj'. 

Question  was,  whether  she  should  be  at  liberty  so  to  do,  or  ought  not 
to  acquiesce  in  the  will ;  or  renounce  any  benefit  therebj\ 

Lord  Keeper  [Covtper].     In  all  cases  of  this  kind,  where  a  man 

is  disposing  of  his  estate  amongst  his  children,  and  gives  to  one  fee 

simple  lands,  and  to  another  lands  entailed,  or  under  settlement ;  it  is 

upon  an  implied  condition,  that  each  party  acquit  and  release  the  others 

VOL.  VI.  —  28 
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especially  as  in  this  case,  where  plainly  he  had  the  distribution  of  his 
whole  estate  under  his  consideration,  and  has  given  much  more  to 
Elizabeth,  than  what  belonged  to  her  by  the  settlement ;  and  had  it  in 
his  power  to  cut  o£f  the  entail.' 


ANONYMOUS. 

Chancery.     1709. 
[Reported  Oilh.  Eq.  15.] 

The  case  was  this.  A.  was  seised  of  two  acres,  one  in  fee,  t'  other 
in  tail ;  and  having  two  sons,  he  by  his  will,  devises  the  fee-simple  acre 
to  his  eldest  son,  who  was  issue  in  tail ;  and  he  devised  the  tail  acre  to 
the  youngest  son  and  died :  The  eldest  son  entered  upon  the  tail  acre  ; 
whereupon  the  youngest  son  brought  his  bill  in  this  court  against  his 
brother,  that  he  might  enjoy  the  tail  acre  devised  to  him,  or  else  have 
an  equivalent  out  of  the  fee  acre ;  because  his  father  plainly  designed 
him  something. 

LoKD  Chancellor  [Cowper].  This  devise  being  designed  as  a 
provision  for  the  younger  son,  the  devise  of  the  fee  acre  to  the  eldest 
son,  must  be  understood  to  be  with  a  tacit  condition,  that  he  shall 
suffer  the  younger  son  to  enjoy  quietly,  or  else,  that  the  j'oungest 
son  shall  have  an  equivalent  out  of  the  fee  acre,  and  decreed  the  same 
accordingly.* 


HEARLE   V.   GREENBANK. 
Chanoerit.     1749. 

[Bepm-ted  1   Ves.  Sr.  298.] 

This  cause  came  before  the  court  on  two  bills  :  the  original  by  the 
plaintiffs  as  devisees  and  residuary  legatees  of  Mary  Winsmore,  wife  of 
William  "Winsmore,  a  bankrupt,  to  have  an  appointment  made  by  her 
of  a  real  estate,  devised  to  her  by  her  father  Doctor  Worth,  established  ; 
and  that  the  executors  might  account  with  the  plaintiffs  for  all  the  real 
and  personal  estate  of  Doctor  Worth,  after  raising  £8000  and  other 
legacies,  bequeathed  by  the  will  of  Mary  "Winsmore :  and  that  Mary 
Winsmore  the  infant  might  convey  the  freehold,  copyhold,  and  lease- 
hold estate  to  them. 

The  cross  bill  was  brought  by  the  assignees,  under  the  commission  of 

^  The  rest  of  the  case,  relating  to  another  point,  is  omitted. 

See  Streatfield  v.  SbreatJUld,  Cas.  temp.  Talb.  176  (1736). 

»  And  see  Schroder  v.  Schroder,  Kay,  578  (1854) ;  affirmed  on  appeal,  18  Jur.  987. 
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bankruptcy  against  William  Winsmore,  that  they,  as  standing  in  his 
place,  might  have  the  benefit  of  everything  which  Mary  Winsmore  was 
entitled  to,  as  belonging  to  her  husband,  and  to  have  an  account  of  the 
freehold,  copyhold,  and  leasehold  estate  of  Doctor  Worth,  and  of  the 
real  and  personal  estate  of  Dorothy  Price  ;  and  that  if  the  legal  interest 
of  the  leasehold  estate  remained  in  anj'  of  the  parties,  they  should  con- 
vey it  to  the  assignees. 

Doctor  Worth  had  an  only  daughter  about  sixteen  or  seventeen  years 
of  age.  William  Winsmore  in  December,  1739,  married  her  clandes- 
tinelj',  without  the  consent  of  her  father,  who  was  oflfended  with  her ; 
but,  as  she  was  young,  was  more  offended  with  the  husband,  who  made 
her  believe  he  was  a  man  of  fortune ;  and  in  like  manner  imposed  on 
her  father,  and  got  from  him  about  £1400  which  Mary  was  entitled  to 
from  her  aunt  Dorothy  Price.  Within  three  months  after  the  marriage, 
a  commission  of  bankruptcy  issued  against  the  husband  ;  and  in  June, 
1741,  Mary  the  infant  was  born. 

August,  1742,  Doctor  Worth  made  his  will,  and  died  ;  thereby  giving 
some  legacies  and  charities,  he.  devised  all  his  freehold,  copyhold,  and 
real  estate  whatsoever,  and  wheresoever,  and  all  his  leasehold  estate, 
to  two  trustees,  their  heirs,  executors,  administrators,  and  assigns  in 
trust,  to  applj'  the  residue,  after  paying  their  own  charges,  to  the  sole 
and  proper  use  of  his  daughter  Mary  Winsmore  during  her  life,  and  to 
be  at  her  disposal,  and  not  subject  to  the  debts  or  control  of  her  hus- 
band ;  her  receipts  to  be  good  ;  and  to  permit  her  by  deed  or  writing, 
executed  in  presence  of  three  or  more  witnesses,  notwithstanding  her 
coverture,  to  give  and  dispose  of  all  his  freehold,  copyhold,  and  lease- 
hold estate,  as  she  shall  think  fit ;  she  having  a  particular  regard  to  his 
poor  relations  in  Cornwall ;  and  gave  to  the  same  trustees,  whom  he 
made  joint  executors,  his  personal  estate  in  trust  for  the  sole  and  separ- 
ate use  of  Mary  Winsmore,  and  to  be  at  her  disposal,  and  not  subject 
to  the  debts  or  control  of  her  husband. 

October,  1742,  Mary  Winsmore  then  under  the  age  of  21,  though 
above  17,  after  the  husband's  bankruptcy,  and  living  separate  from 
him,  made  her  will;  [see  3  Atk.  697]  and  thereby  in  pursuance  of  her 
power  in  her  father's  will,  gave  to  her  daughter  Mary  £100  per  ann. 
till  she  attain  the  age  of  ten,  and  after  that  £150  joe/*  ann.  till  twenty- 
one  :  these  sums  to  he  applied  for  her  maintenance  and  education^  and 
gave  her  £8000  to  be  paid  her  when  she  attains  twenty-one;  but  if  she 
died  before  twenty-one  without  issue  of  her  body  living  at  her  death, 
she  gave  the  £8000  to  two  other  persons,  viz.  Hearle,  one  of  the  plain- 
tiffs in  the  original  cause,  and  Henry  Worth,  to  be  paid  within  ten 
months  after  the  decease  of  her  daughter :  she  then  gave  legacies  to 
some  poor  relations ;  appointing  the  two  trustees  in  her  father's  will, 
and  two  others  joint  executors,  guardians,  and  trustees  to  her  daughter : 
then  devised  the  residue  of  her  real  and  personal  estate  to  the  plaintiffs, 
the  two  Hearles,  their  heirs,  executors,  and  administrators  forever,  as 
tenants  in  common,  not  as  joint-tenants,  charged  as  aforesaid. 
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Mary  Winsmore  had  four  kinds  of  estates ;  first,  a  leasehold,  origi- 
nally of  ninety  years  under  a  church  lease,  to  which  she  was  clearly 
entitled  under  her  father's  marriage-settlement ;  but  the  term  expired  ; 
and  when  it  was  to  be  renewed  by  the  Dean  and  Chapter  of  Worcester, 
it  was  made  a  lease  for  three  lives  :  next  a  personal  estate,  coming  to 
her  from  her  aunt  Price  ;  and  some  copyholds  which  were  admitted  to 
be  considered  bj*  the  custom  of  the  manor  as  chattel  interests :  thirdly, 
the  personal  estate  of  her  father :  fourthly,  his  real  estate. 

Lord  Chancellor  [Hardwicke]  took  time  to  consider  of  the  case, 
and  now  delivered  his  opinion. 

As  to  the  first  kind  of  estate  which  Mary  Winsmore  had,  being  a  free- 
hold lease,  her  husband  might  be  entitled  thereto  during  her  life ;  but 
upon  her  death  it  came  to  her  daughter  as  special  occupant :  so  that 
the  husband  is  not  entitled  to  be  tenant  by  curtesy  of  it ;  and  the 
assignees  cannot  claim  it :  nor  can  the  power  on  Doctor  Worth's  will 
affect  it,  being  taken  as  a  purchase.  So  that  is  to  be  laid  out  of  the 
case,  as  neither  the  plaintiffs  in  the  original  or  cross  cause  can  claim  it. 

As  to  the  personal  estate  of  her  father :  it  is  given  to  her  separate 
use ;  in  which  case  it  is  a  rule  of  the  court,  that  a  feme  covert  may 
dispose  of  it :  and  this  is  clear  of  the  objection  made  as  to  the  real 
estate ;  because  she  was  above  the  age  of  seventeen,  at  which  age,  if 
sole,  she  might  make  a  will.  Nay  the  books  say,  if  above  fourteen,  the 
will  is  therefore  a  good  appointment  of  the  personal. 

But  as  to  the  real  estate,  the  principal  question  is,  whether  her  will 
is  a  good  execution  of  the  power  in  her  father's  will?  And  upon  this 
there  are  three  questions.  First,  whether  the  power  is  well  executed  ? 
Secondly;  whether  the  plaintiffs  who  claim  the  real  estate  subject  to  the 
legacies,  are  not  entitled  to  put  the  infant  to  her  election :  and  if  she 
will  take  the  £8000,  whether  she  will  be  admitted  in  equity  to  contra- 
dict and  defeat  her  mother's  will  as  to  the  real  estate  ?  Thirdly,  whether 
the  bankrupt  is  entitled  to  be  tenant  by  curtesy  f 

[The  Chancellor  considered  the  first  question  at  length,  and  deter- 
mined that  the  power  to  appoint  real  estate  could  not  be  exercised 
by  the  infant.] 

As  to  the  equity  of  the  plaintiffs  from  the  claim  of  the  £8000  legacy: 
it  is  true  it  was  determined  in  Noys  v.  Mordaunt,  2  Ver.  581,  that  if 
lands  in  fee  are  given  to  one  child,  and  to  another  lands  entailed,  it 
is  meant,  they  should  release  to  each  other :  and  the  court  has  gone 
farther  since,  to  the  case  of  a  personal  legacy.  But  still  I  am  of 
opinion,  this  differs  from  all  those  cases  :  and  the  infant  is  not  obliged 
to  make  her  election  ;  for  here  the  will  is  void.  And  when  the  obliga- 
tion arises  from  the  insulHciency  of  the  execution  or  invalidity  of  the 
will,  there  is  no  case,  where  the  legatee  is  obliged  to  make  an  election  ; 
for  here  is  no  will  of  the  land.  A  man  devises  a  legacy  out  of  land  to 
his  heir-at-law  ;  and  the  land  to  another :  the  will  is  not  well  executed 
according  to  the  Statute  of  Frauds  for  the  real  estate :  the  court  would 
not  obUge  the  heir-at-law,  upon  accepting  the  legac3',  to  give  up  the 
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land.  This  differs  from  Noys  v.  Mordaunt  in  the  reason  of  the  thing ; 
there  the  testator  devised  some  lands,  which  were,  and  others  wliich 
were  not  his  own :  and  the  court  said,  that  the  devisee  should  suffer  the 
lands  to  pass,  as  if  thej'  were  his  own :  but  here,  whether  the  lands 
were  her  own  or  not,  they  cannot  pass  by  the  will.  Another  distinction 
is.  Lord  Keeper  there  grounded  his  opinion  upon  the  father's  disposing 
his  estate  among  his  children ;  whereas  here  she  had  but  one  child, 
and  disposes  of  her  whole  real  estate  charged  with  legacies  to  the 
plaintiffs. 

As  to  the  claim  by  the  assignees  of  the  rents  and  profits  during  the 
bankrupt's  life,  I  am  of  opinion,  he  is  not  entitled  to  be  tenant  by 
curtesy,  upon  the  ground  of  the  husband's  having  no  seisin  in  law  or 
equity.  By  the  father's  will  the  whole  legal  inheritance  was  vested  in 
the  trustees,  and  though  said  to  be  determined  in  Casburn  v.  English, 
that  husband  may  be  tenant  by  curtesy  of  a  trust  in  equity ;  3'et  first 
the  wife  must  have  the  inheritance  :  secondly,  there  must  be  a  seisin  of 
the  freehold  during  the  coverture.  That  the  wife  had  the  inheritance 
is  true,  and  there  was  a  kind  of  seisin  ;  that  is  an  equity ;  a  trust  of  the 
profits  for  her  life  :  but  here  the  father,  whose  estate  it  was,  has  made 
his  daughter  &feme  sole,  giving  her  the  profits  during  her  life  ;  but  not 
subject  to  the  control  of  her  husband.  Then  what  seisin  had  the  hus- 
band in  equity  during  the  coverture?  and  this  is  essential  to  a  tenancy 
by  curtesy,  and  would  be  directly  contrarj'  to  the  intent  of  the  testator. 

But  as  to  the  interest  of  the  £8000,  I  am  of  opinion,  the  infant 
daughter  is  not  entitled  thereto  till  twentj--one.  The  general  rule  is, 
that  a  legacy  paj-able  at  a  certain  time  does  not  carrj'  interest  till  the 
time  of  payment  comes ;  for  interest  is  given  for  delay  of  payment. 
If  interest  is  given  in  mean  time,  the  representative  of  the  legatee  shall 
recover  the  legacy  immediately ;  but  if  not,  the  representatives  shall 
not  recover  it,  till  the  time  when  bj'  computation  the  infant  might  have 
attained  his  age.  The  ground  I  go  upon  is,  that  in  the  cases,  where  the 
court  has  given  interest  in  the  mean  time,  it  has  been,  where  interest 
has  been  intended  b}'  way  of  maintenance.  Here  the  testatrix  has  made 
another  provision  for  the  legatee's  maintenance,  and  not  to  arise  out  of 
the  interest ;  for  then  the  argument  would  be  stronger,  that  the  legacy 
was  intended  to  carry  interest  in  the  mean  time :  but  it  is  given  out  of 
the  general  fund.  Another  thing  is  the  contingency ;  which  shows  it 
was  in  her  view  that  she  might  die  before  twentj--one.  There  are  in- 
deed several  cases,  where  the  court  has  given  interest ;  as  in  Acherly  v. 
Yernon  ;  but  there  were  particular  reasons  for  it. 

Next  as  to  the  aunt's  personal  estate  a  question  has  been  started, 
whether,  if  the  assignees  are  entitled  thereto  (the  husband  gaining  a 
matrimonial  right,  which  survives  to  him,  and  cannot  be  affected  by  the 
power  or  appointment),  they  can  claim  it  in  equity,  without  being 
obliged  to  make  a  provision  for  the  daughter?  In  Jewson  v.  Motdson, 
Mich.  16,  G.  2  [2  Atk.  417],  I  was  of  opinion,  that  the  assignees  have 
been  compellable  to  make  a  settlement  for  a  wife,  where  the  husband 
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had  made  none.  But  I  can  find  no  case,  where  it  has  been  done  for  a 
child :  I  do  not  say  it  cannot,  but  there  are  reasons  here  why  it  should 
not.  It  is  a  liberal  discretion,  which  the  court  exercises  in  the  case  of 
a  wife ;  and  in  this  case  the  child  is  provided  for,  so  that  the  court 
ought  not  to  make  this  the  first  instance  ;  'for  she  is  entitled  to  the  real 
estate,  and  to  £8000  out  of  the  personal ;  which  is  a  great  provision  ; 
and  the  court  will  not  make  a  stretch  in  equity  in  the  case  of  a  child 
thus  provided  for;  and  on  the  other  hand  fair  creditors.  But  the 
£1400  paid  by  the  doctor  to  the  bankrupt,  must  be  considered  as  paid 
out  of  the  personal  estate  of  the  aunt.^ 


FRANK  V.   STANDISH. 

Exchequer.    In  Equity.     1772. 

[Reported  1  Bro.  G.  C.  588,  note.] 

A  TESTATRIX  being  seised  of  freehold  estates,  and  some  copj'hold 
lands,  lying  dispersedlj',  and  having  surrendered  those  copj-hold  estates 
to  the  use  of  her  will ;  by  her  will  devised  all  her  real  estates,  as  well 
freehold  as  copyhold,  and  gave  Lady  Standish,  who  was  one  of  her  co- 
heirs at  law,  £1000.^  Before  the  making  of  her  will,  she  exchanged 
some  of  those  copyhold  lands  for  others :  which  were  surrendered  to 
her,  but  she  did  not  surrender  those  to  the  use  of  her  will.  The  cause 
had  been  heard  a  few  daj's  before,  when   the  question  was  made, 

1  See  In  re  Burgh  Lawson,  55  L.  J.  Ch.  46  (1885) ;  and  cf.  Bouqhton  v.  Bouqhton, 
2  Ves.  Sr.  12  (1750). 

"  I  have  looked  at  my  own  note  of  Gary  v.  Askew  ;  and  Mr.  Eomilly's  account  of  it 
i.s  very  correct.  Mr.  Mansfield  argued  in  support  of  the  distinction  between  Bough, 
ton  V.  Boughton  and  Hearle  v.  Greenbank.  I  argued  it  on  the  other  side  ;  and  men- 
tioned most  of  the  topics,  that  have  been  urged  on  that  side  in  this  case.  Lord 
Kenyon  said,  the  distinction  was  settled,  and  was  not  to  be  unsettled,  that  if  a  pecu- 
niary legacy  was  bequeathed  by  an  unattested  will  under  an  express  condition  to  give 
up  a  real  estate  by  that  unattested  will  attempted  to  be  disposed  of,  such  condition 
being  expressed  in  the  body  of  the  will,  it  was  a  case  of  election  ;  as  he  could  not  take 
the  legacy  without  complying  with  the  express  condition.  But  Lord  Kenyon  also  took 
it  to  be  settled,  as  Lord  Hardwicke  has  adjudged,  that,  if  there  was  nothing  in  the 
will  but  a  mere  devise  of  real  estate,  the  will  was  not  capable  of  being  read  as  to  that 
part ;  and  unless  according  to  an  express  condition  the  legacy  was  given  so,  that  the 
testator  said  expressly,  the  legatee  should  not  take,  unless  that  condition  was  complied 
with,  it  was  not  a  case  of  election.  The  reason  of  that  distinction,  if  it  was  res  Integra, 
is  questionable.  It  is  more  difficult  to  raise  a  case  of  election  here  ;  as  in  this  case 
there  is  real  estate,  that  would  answer  any  description  of  estate  or  land,  that  would 
pass  without  three  witnesses  :  viz.  the  estate  in  Bermuda.  But  it  is  not  necessary  to 
attend  to  that  distinction :  for  after  the  doctrine  has  been  so  long  settled,  though  with 
Lord  Kenyon  I  think  the  distinction  sno-h  as  the  mind  cannot  well  fasten  upon,  it  is 
better  the  law  should  be  certain,  than  that  every  jnage  shoufd  speculate  upon  improve- 
ments in  it."  —  Per  Lord  Eldon,  C,  in  Sheddon  v.  Goodrich,  8  "Ves.  4S1,  496  (1803). 
I       ^  S.  C.  15  Ves,  391  n.  shows  that  all  the  co-heirs  received  legacies  or  devises.  —  Ed. 
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whether  Lady  Standish  should  be  put  to  her  election  ;  and  the  court 
this  day  gave  judgment  unanimously,  that  this  case  was  within  the 
reasoning  of  Noys  v.  Mordaunt,  2  Vern.  581,  and  Lady  Standish  hav- 
ing elected  to  take  tlie  £1000  legacy,  decreed  that  she  and  the  other 
co-heirs  should  surrender  the  copyhold  to  the  uses  of  the  will.i 


STRATTON  v.  BEST. 
Chancery.     1791. 
[Beported  1  Fes.  Jr.  285.] 
John  Light  in  1764  suffered  a  recovery  of  the  manor  of  B- 


though  in  fact  he  was  entitled  only  to  a  part  of  it.  He  afterwards 
made  a  will,  devising  in  general  terms  all  his  real  and  personal  estate 
to  trustees,  &c. 

Jifr.  Mitford,  for  infants,  made  a  question,  whether  as  testator  sup- 
posed himself  entitled  to  the  whole  manor,  which  was  proved  by  the 
evidence,  that  was  not  sufficient  to  put  legatees  to  election. 

Lord  Chancellor  [Thurlow].  I  think,  testator  did  at  the  time 
of  the  recovery  suffered  consider  himself  as  having  a  power  to  dispose 
of  the  whole  estate  ;  but  can  I  construe  it  so,  unless  there  is  something 
in  the  will  to  show  it?  Suppose  White-acre  and  Black-acre ;  and  that 
testator  has  a  disposing  power  over  one,  and  not  over  the  other ;  can 
the  court  admit  evidence  dehors  the  will  to  show  testator's  conceit 
about  it?  I  admit  you  have  proved,  that  in  1764,  when  the  recovery 
was  suffered,  he  took  himself  to  be  master  of  the  whole.  I  have  no 
doubt,  but  that,  if  he  had  been  asked,  when  he  made  his  will,  whether 
he  did  not  mean  the  whole,  he  would  have  said.  Yes :  and,  if  desired  to 
put  in  a  description  of  it,  he  would  have  done  so :  that  I  believe  upon 
the  evidence,  you  have  brought.  But  to  do  this  I  must  say,  that  evi- 
dence dehors  the  will  of  testator's  opinion  at  any  time  may  be  pro- 
duced ;  and  I  do  not  think  that  is  the  law  of  the  court.  All  the  argu- 
ment in  ITbys  v.  Mordaunt,  2  Vern.  581,  and  the  whole  suite  of  cases 
upon  this  subject  have  turned  upon  the  expressions  of  the  will.  If  I 
was  to  receive  evidence  of  the  testator's  fancy,  it  would  introduce  a 
very  desperate  rule  of  property  in  this  court. 

1  Cf,  Brodie  v.  Barry,  2  Ves.  &  B.  127  (1813). 
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WHISTLER  V.  WEBSTEE. 

Chancery.     1794. 

[Eeporied  2  Fes.  Jr.  367.] 

By  indentures  13th  August,  1784,  John  Whistler,  out  of  the  love  and 
affection  he  bore  Elizabeth  his  wife,  and  to  make  a  suitable  provision 
for  her,  in  ease  she  should  survive,  and  for  other  considerations,  as- 
signed and  transferred  to  Lady  Martha  Webster,  her  executors,  &c. 
certain  leasehold  premises  and  monej-s  upon  trust  to  raise  £3000,  and 
to  invest  that  sum  in  government  or  real  securities,  and  from  time  to 
time  to  pay  the  produce  to  John  Whistler  for  life  ;  after  his  decease,  to 
his  wife  for  life ;  and  after  her  decease,  to  pay  the  principal,  or  trans- 
fer the  securities,  to  and  among  all  and  every,  or  such  of  the  children 
of  the  said  John  Whistler  in  such  shares  and  proportions,  and  at  such 
times,  and  subject  to  such  conditions,  as  he  should  bj'  his  last  will  and 
testament  appoint ;  for  default  of  such  appointment,  to  and  among  all 
and  every,  the  children  of  John  Whistler  by  Elizabeth,  equally  to  be 
divided  between  them  share  and  share  alike,  as  tenants  in  common  and 
not  as  joint-tenants. 

The  fund  having  been  laid  out  as  directed,  John  Whistler  by  his 
will  gave  to  his  son  John  £1000  ;  to  his  son  Hugh  £4000  ;  and  reciting 
that  he  was  bound  for  his  son  Webster  Whistler,  in  £300,  he  gave  him 
£100  more,  if  there  should  be  sufficient  effects  after  paying  the  other 
legacies  before  and  after  mentioned.  He  gave  his  daughter  Mary 
Reeves  £500 ;  and  his  daughter  Jane  Whistler  £1000 ;  but  directed, 
that  she  should  be  excluded  from  it,  if  she  should  attempt  to  marry 
without  leave  of  her  mother  or  guardians.  The  will  then  proceeded 
thus  :  "I  also  give  to  my  granddaughter  Elizabeth  Reeves  the  sum  of 
£1000  of  lawful  money  of  England",  to  be  paid  her  after  mj'  wife's  de- 
cease, out  of  a  deed  of  trust.  In  case  my  said  granddaughter  die  be- 
fore my  wife,  I  give  and  bequeath  the  said  sum  of  £1000  after  my  wife's 
decease  to  my  youngest  daughter  Jane  Whistler.  I  also  give  and 
bequeath  to  the  children  of  my  eldest  son  John  Whistler  £900  of  lawful 
money  of  England,  to  be  equally  divided  among  them  after  my  wife's 
decease,  out  of  the  deed  of  trust  aforesaid.  I  also  give  and  bequeath 
to  my  grandson  Emanuel  Reeves  £500  of  lawful  money  of  England,  to 
be  paid  after  my  wife's  decease,  out  of  the  deed  aforesaid.  I  also  give 
and  bequeath  to  the  rest  of  the  children  of  my  daughter  Mary  Reeves 
except  Elizabeth,  to  whom  I  have  already  bequeathed  £1000,  £600  of 
lawful  money  of  England,  to  be  equallj'  divided  among  them  after  my 
wife's  decease,  out  of  the  aforesaid  deed  of  trust.  Also  if  ray  grand- 
son Emanuel  should  happen  to  die  before  my  wife,  my  will  is  that  the 
£500  left  him  shall  after  my  wife's  decease  be  equally  shared  among  all 
the  children  of  my  daughter  Mary  Reeves  aforesaid  except  Elizabeth,  for 
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whom  I  have  already  provided :  those  children  to  be  brought  up  in  the 
Church  of  England  to  be  excluded  all  benefit  of  these  legacies." 

The  testator  then  gave  his  wife  all  his  goods  and  chattels ;  and  all 
the  overplus  of  his  property  and  effects  he  gave  equally-  to  be  divided 
between  his  son  Hugh  and  his  daughtier  Jane  ;  and  made  Lady  Webster 
and  liis  wife  executors  and  guardians. 

The  testator  died  in  1786  leaving  all  the  children  mentioned  in  his 
will  surviving.  Thej'  were  the  only  children  living  at  the  execution  of 
the  indentures  of  1784.  John  Whistler,  jun.,  died  before  his  mother; 
who  died  in  1793. 

Jane  Whistler  married  John  Baxter ;  and  they  with  Hugh  and  Web- 
ster Whistler,  brought  the  bill  charging,  that  the  appointment  was  bad, 
and  that  the  £3000  became  upon  the  death  of  Elizabeth  Whistler 
divisible  between  the  surviving  children  and  the  representatives  of 
John. 

The  appointment  to  the  grandchildren  being  clearly  bad,  the  only 
question  was,  Whether  the  children  must  elect  to  take  under  the 
settlement  or  the  will. 

Mr.  Graham  and  Mr.  Cox,  for  the  plaintiffs. 

Mr.  Lloyd  and  Mr.  Campbell,  for  the  defendants. 

Master  of  the  Rolls.  [Sir  Richard  Pepper  Arden.J  When 
this  cause  was  opened,  I  had  no  doubt :  but  Cull  v.  Showell,  Amb.  727, 
was  mentioned.  If  I  had  any  doubt,  I  should  be  glad  to  have  the 
great  authority  of  the  Lord  Chancellor  to  determine  the  doubtful 
opinion  I  might  entertain :  but  in  a  case  in  which  I  have  no  doubt 
whatsoever,  it  is  my  duty  to  pronounce  my  opinion. 

The  question  is  very  short ;  whether  the  doctrine  laid  down  in  Noys 
V.  Mordaunt  and  Streatfield  v.  Streatfield,  For.  176,  has  established 
this  broad  principle  ;  that  no  man  shall  claim  anj'  benefit  under  a  will 
without  conforming,  as  far  as  he  is  able,  and  giving  efllect,  to  every- 
thing contained  in  it,  whereby  any  disposition  is  made  showing  an  in- 
tention, that  such  a  thing  shall  take  place;  without  reference  to  the 
circumstance,  whether  the  testator  had  any  knowledge  of  the  extent  of 
his  power,  or  not.  Nothing  can  be  more  dangerous  than  to  speculate 
upon  what  he  would  have  done,  if  he  had  known  one  thing  or  another. 
It  is  enough  for  me  to  saj',  he  had  such  intention  ;  and  I  will  not  spec- 
ulate upon  what  he  would  have  intended  in  different  cases  put.  There 
is  an  error  in  Cull  v.  Showell,  if  it  was  determined  upon  the  point, 
which  seems  according  to  both  the  books,  from  which  it  is  cited,  to 
have  been  argued,  and  acquiesced  in  by  the  court.  It  is  endeavored  to 
saj',  the  parties  do  not  take  under  the  will :  thej'  did  not  in  any  one 
case.  In  Streatfield  v.  Streatfield  there  was  a  legal  estate ;  the  devisor 
thought  he  had  given  himself  the  complete  interest  to  dispose  of:  but 
it  turned  out,  that  he  was  a  mere  trustee ;  that  he  had  given  himself 
no  estate  he  could  devise.  It  might  be  said  there,  as  here,  if  he  had 
known  that,  he  would  not  have  made  that  disposition.  I  am  obliged 
to  say  CuU  v.  Showell  is  erroneous,  if  founded  upon  the  argument  first 
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argued :  but  there  is  another  point  in  that  case  very  material,  namely, 
the  length  of  time.  It  was  impossible  then  to  tell,  of  what  the  personal 
estate  consisted ;  and  no  person  can  be  put  to  elect  without  a  clear 
knowledge  of  both  funds.  I  rather  imagine,  the  Lord  Chancellor  went 
with  the  counsel  in  both  arguments  :  but  I  am  willing  to  believe,  the 
latter  was  the  ground :  and  that  is  sufficient  to  bear  him  out.  The 
argument  of  Mr.  Wooddeson  is  very  ingenious,  as  far  as  he  endeavors 
to  distinguish  that  case  from  Streatfield  v.  Streatfidd  and  the  other 
cases  of  election.  The  circumstance  of  the  legal  estate  and  the  other 
cases,  he  puts,  of  tenant  in  tail  neglecting  to  suffer  a  recovery,  and  of 
copyhold  devised  without  surrender,  make  no  difference.  The  devisor 
had  the  power  if  he  had  used  the  proper  means.  JSFon  constat,  that 
General  Pulteney  would  have  made  that  disposition,  if  he  had  known 
his  situation.  The  distinction  between  Hearle  v.  Greenbank  and  these 
cases  is,  that  where  a  testator  affects  to  give  real  estate  by  will,  it  can- 
not be  read,  nor  his  will  collected  from  it  either  in  courts  of  law  or 
equity,  unless  there  are  three  witnesses ;  otherwise  it  does  not  speak 
as  to  his  land  :  but  if  there  is  an  express  condition,  that  would  do  ;  as 
in  Boughton  v.  Boughton,  2  Ves.  Sen.  12.  In  Hearle  v.  Greenbank 
capacity  both  in  the  instrument  and  in  the  person  giving  was  wanting. 
I  have  no  difficult^'  in  saying,  I  cannot  distinguish  this  from  Streatfield 
V.  Streatfield  and  Lord  Darlington  v.  Pulteney  [3  Ves.  Jr.  384]. 
If  the  instrument  is  such  as  to  indicate  what  the  intention  was,  the 
only  question,  I  will  ask,  is,  did  he  intend  the  property  to  go  in  such 
a  manner  ?  I  will  not  ask,  whether  he  had  power  to  do  so ;  and  whether 
he  would  have  done  it,  if  he  had  known,  he  could  not  without  a  con- 
dition imposed  upon  another  person.  Whether  he  thought  he  had  the 
right,  or  knowing  the  extent  of  his  authority  intended  by  an  arbitrary 
exertion  of  power  to  exceed  it,  no  person  taking  under  the  will  shall 
disappoint  it.  If  a  testator  disposes  of  the  estate  of  A.  to  whom  he 
gives  some  interest  by  his  will,  A.  shall  not  take  that,  unless  he  gives 
up  his  estate  to  that  amount. 

There  is  no  difficulty  of  arrangement.  No  one  claiming  a  legacy 
under  the  will  shall  have  any  part  of  this  fund  to  the  disappointment 
of  those,  to  whom  it  is  given  by  the  will.  If  they  will  have  this  fund, 
I  will  take  away  their  legacies ;  which  shall  go  in  compensation,  as  far 
as  they  will. 

Therefore  let  the  children  elect ;  and  reserve  further  directions. 
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THELLUSSON  v.   WOODFORD. 
Chancery.     1806. 
[Reported  13  Vcs.  209.] 

The  will  of  Peter  Thellusson,  dated  the  2d  of  April,  1796,  devising 
all  his  estates,  manors,  &c.  at  Brodsworth,  and  other  places  in  the 
county  of  York,  and  all  the  messuages  or  tenements,  lands,  heredita- 
ments, or  premises,  for  the  purchase  whereof  he  had  entered  into  any 
contract  or  contracts  in  writing,  with  the  benefit  of  such  contract  and 
contracts  respectively,  and  all  other  his  real  estates,  whatsoever  and 
wheresoever,  to  the  use  of  trustees,  their  heirs  and  assigns,  upon  the 
trusts  after  mentioned,  contained  the  following  clause  :  — 

"  In  case  I  shall  in  my  lifetime  enter  into  any  contracts  for  the  pur- 
chase of  any  lands,  tenements,  or  hereditaments,  and  I  shall  happen  to 
die,  before  the  necessarj'  convej-ances  thereof  are  executed,  I  order  and 
direct,  that  all  and  every  such  contract  or  contracts,  so  entered  into 
bj-  me  as  aforesaid,  shall  be  completed  and  carried  into  execution  bj' 
mj'  said  trustees  after  my  death,  and  that  the  purchase-moneys  for 
such  respective  estates  and  premises  shall  be  paid  by  them  by  with 
and  out  of  my  personal  estate  and  effects,  and  that  the  deeds  and  con- 
vej'ances  thereto  respectively  shall  be  made  to  them,  their  heirs  and 
assigns  ;  and  that  they  and  everj'  of  them  shall  stand,  remain,  and  be, 
seised  and  possessed  of  all  and  singular  the  premises  so  to  be  conveyed 
upon  under  and  subject  to  such  and  the  same  uses,  trusts,  limitations, 
provisoes,  and  conditions,  as  are  in  and  by  this  mj'  will  created,  ex- 
pressed, and  declared,  of  and  concerning  the  estates  hereby  directed  to 
be  purchased  by  and  with  the  aforesaid  residuum  of  my  estate  and 
effects  in  the  manner  hereinbefore  mentioned." 

The  testator  within  a  month  before  his  death,  had  contracted  for  the 
purchase  of  real  estates  to  the  amount  of  £30,000. 

The  bill,  filed  by  the  trustees,  prayed,  that  the  trusts  of  the  will  may 
be  established ;  and  that  it  may  be  declared,  whether  Peter  Isaac 
Thellusson,  as  heir-at-law  of  the  testator,  is  or  is  not  entitled  to  such 
parts  or  particulars  of  his  real  estate,  as  were  conveyed  to  him  after 
making  his  will ;  and  also  to  such  particulars  of  his  real  estates  as  were 
purchased,  contracted,  or  agreed  to  be  purchased,  bj-  the  testator  after 
making  his  will ;  and  to  have  such  of  the  said  contracts  as  remained 
unperformed  at  his  decease  completed  for  the  benefit  of  his  said  heir- 
at-law,  and  to  have  the  purchase-money  paid  out  of  the  personal  estate 
of  the  testator ;  and  particularly,  that  it  may  be  declared,  whether  the 
heir  is  entitled  to  such  last-mentioned  real  estates,  and  also  to  the 
legacies  and  bequests  in  the  will ;  and,  if  not,  then  that  he  may  be  put 
to  his  election. 
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The  decree,  dismissing  the  bill,  filed  by  the  widow  and  children  of 
the  testator,  as  far  as  it  sought  to  have  the  trusts  of  the  will  declared 
void,  and  establishing  the  will,  giving  directions  for  carrying  the  trusts 
into  execution,  and  declaring  a  trust,  as  to  the  estates,  contracted  for 
by  the  testator  after  the  date  of  his  will,  for  the  lieir,  reserving  the 
question,  whether  he  would  be  entitled  to  the  personal  bequests,  hav- 
ing been  affirmed  by  the  House  of  Lords  upon  appeal  the  question  of 
election  was  brought  forward  upon  the  petition  of  the  trustees. 

Mr.  Martin  and  Mr.  A.  Butter,  for  the  petition. 

The  Attorney- General  [<S'iV'  Arthur  Piggotf],  for  the  trustees  and 
for  the  Crown. 

Mr.  Alexander,  for  the  grandchildren. 

The  Solicitor- General  \_Sir  Samuel  Romilly'],  Mr.  Perceval,  and 
Mr.  JBell,  for  the  heir-at-law. 

Dec.  16<A.  The  Lord  Chancellor  [Erskine].  The  prayer  of 
the  bill,  filed  by  the  heir-at-law,  with  reference  to  this  point,  is  in 
effiect,  that  the  personal  estate  of  the  testator  shall  be  applied  to  the 
completion  of  these  contracts,  directed  by  the  will  to  be  carried  into 
execution,  for  the  benefit  of  the  heir ;  and  that  he  in  opposition  to  the 
will  may  take  as  heir  those  estates,  so  contracted  for ;  and  the  trustees 
may  stand  seised,  to  his  use,  instead  of  the  uses  of  the  will.  I  give  the 
judgment,  which  I  find  myself  bound  to  give,  with  some  reluctance ; 
considering  this  will  as  dictated  by  feelings,  not  altogether  consistent 
with  convenience.  But  this  appears  to  me  to  be  a  case  of  election. 
The  jurisdiction,  exercised  bj'  this  court,  compelling  election,  may  be 
thus  described.  A  person  shall  not  claim  an  interest  under  an  instru- 
ment without  giving  full  effect  to  that  instrument,  as  far  as  he  can.  If 
therefore  a  testator,  intending  to  dispose  of  his  property,  and  making 
all  his  arrangements  under  the  impression,  that  he  has  the  power  to 
dispose  of  all,  that  is  the  subject  of  his  will,  mixes  in  his  disposition 
property,  that  belongs  to  another  person,  or  propertj-,  as  to  which 
another  person  has  a  right  to  defeat  his  disposition,  giving  to  that  per- 
son an  interest  by  his  will,  that  person  shall  not  be  permitted  to  defeat 
the  disposition,  where  it  is  in  his  power,  and  yat  take  under  the  will. 
The  reason  is  the  implied  condition,  that  he  shall  not  take  both  ;  and 
the  consequence  follows,  that  there  must  be  an  election ;  for  though  the 
mistake  of  the  testator  cannot  affect  the  propertj-  of  another  person,  j'et 
that  person  shall  not  take  the  testator's  property  unless  in  the  manner 
intended  by  the  testator. 

This  is  the  proposition.  But  it  has  been  said,  that  when  a  testator 
by  his  will  attempts  to  give  that,  which  is  not  his  property,  but  which 
he  supposes  to  be  his,  forming  his  different  dispositions  upon  that  mis- 
take, non  constat,  what  he  would  have  done,  had  he  been  aware  of  the 
true  state  of  the  circumstances.  The  best  answer  to  that  was  given  by 
Lord  Alvanley  in  the  case  of  Whistler  v.  Webster,  that  no  man  shall 
claim  any  benefit  under  a  will  without  conforming,  as  far  as  he  is  able, 
and  giving  efifect  to  everj-thing  contained  in  it,  wherebj-  any  disposition 
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is  made,  showing  an  intention,  that  such  a  thing  shall  take  place ; 
■without  reference  to  the  circumstance,  whether  the  testator  had  any 
knowledge  of  the  extent  of  his  power,  or  not :  nothing  can  be  more 
dangerous  than  to  speculate  upon  what  he  would  have  done,  if  he  had 
known  one  thing  or  another:  it  is  enough  to  say,  he  had  such  in- 
tention ;  and  the  court  will  not  speculate  upon  what  he  would  have 
done  in  the  diflferent  cases  put :  if  the  instrument  is  such  as  to  indicate, 
what  the  intention  was,  the  only  question  is,  did  he  intend  the  property 
to  go  in  such  a  manner :  not,  whether  he  had  power  to  do  so,  and 
would  have  done  it,  had  he  known,  he  could  not  without  a  condition 
imposed  upon  another  person :  whether  he  thought  he  had  the  right, 
or,  knowing  the  extent  of  his  authority,  intended  by  an  arbitrary  exe- 
cution of  power  to  exceed  it,  no  person,  taking  under  the  will,  shall 
disappoint  it. 

In  every  case  of  election  there  must  be  an  intention  to  dispose  of 
that,  over  which  that  person  has  no  power  of  disposition.  That  is  the 
circumstance,  that  creates  election.  The  testator,  with  this  peculiar 
object,  the  application  of  his  personal  estate  to  the  acquisition  of  great 
landed  property,  was  not  aware  of  the  distinction  between  real  and  per- 
sonal estate  ;  and  therefore  conceived,  that  under  this  direction  of  his 
will  as  to  his  future  contracts  for  purchases,  his  trustees  would  be 
legally'  seised  according  to  the  uses  of  his  will.  As  he  had  not  the 
power  to  make  that  disposition,  the  heir  takes  those  estates,  that  can- 
not pass  by  the  will :  but  the  testator,  not  being  aware  of  that,  gives 
considerable  interests  to  his  heir ;  but  gives  those  interests  under  the 
conception,  that  the  whole  propertj-  and  arrangement  were  subject  to 
his  control ;  and  upon  that  ground  the  principle  of  election  must 
prevail. 

In  JVoys  v.  Mordaunt,  2  Vern.  581,  the  testator  imagined,  he  had 
power  over  the  estate  ;  which  was  in  settlement ;  and  the  Lord  Keeper 
put  the  decision  upon  the  implied  condition.  That  case  was:  followed 
b}'  Streatfield  V .  Streatfield,  For.  176,  and  several  cases  down  to  Shed- 
don  V.  Goodrich,  8  Ves.  481.  The  diflaculty  upon  a  plain,  simple 
principle  first  occurred  in  the  case  of  Hearle  v.  Greenbank,  1  Ves.  298  ; 
1  Atk.  695.  But  I  do  not  apprehend,  that  this  case  will  be  embar- 
rassed bj-  that  decision.  Lord  Hardwicke  held,  that  the  act  of  the 
infant  had  no  effect ;  that  there  was  no  disposition  as  to  the  real  estate  ; 
and  therefore  a  case  of  election  did  not  arise. 

This  is  the  case  of  a  man,  having  a  clear  right  to  dispose  'by  will 
both  of  his  real  and  personal  estate :  but  his  disposition  fails  as  to 
these  real  estates  hy  his  ignorance  of  the  distinction,  th&t  a  will  of  a 
subsequent  date  was  necessarj-.  There  is  therefore,  as  in  the  case  of 
Hearle  v.  Greenbank,  no  will,  that  can  touch  these  real  estates.  As 
to  the  case  of  a  devise,  with  two  witnesses  only,  the  intention  is  as 
plain  as  in  Nbys  v.  Mordaunt :  why  then  should  not  the  court  say  in 
the  former  case,  the  intention  is  clear ;  but  cannot  as  to  the  real  estate 
have  legal  effect,  from  the  omission  of  a  third  witness,  bj'  mistake  ;  as 
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in  the  other  case  the  devisor  attempts  through  mistake  to  devise  an 
estate,  which  is  in  settlement,  or  belongs  to  another  person.  The 
opinion  of  Lord  Hardwicke  I  take  to  be  this.  A  devise  of  real  estate 
is  considered  as  a  matter  of  so  much  solemnitj-  and  importance,  that 
the  law  will  not  accept  proof  of  the  act  without  the  evidence  of  three 
witnesses.  If  not  so  proved,  it  is  nothing :  it  cannot  receive  notice. 
The  intention  cannot  be  represented ;  for  it  cannot  be  presumed  ;  and 
there  is  no  evidence ;  the  will,  not  being  executed  with  the  solemnit}- 
prescribed  by  the  law  as  to  real  estate,  cannot  be  read :  the  court  can- 
not see  any  devise  of  real  estate  :  and  therefore,  as  the  estate  does  not 
appear  to  be  devised  away  from  the  heir,  no  act  appearing  to  be  done, 
as  in  this  case  the  act  does  appear  to  be  done  by  Mr.  Thellusson,  the 
heir  cannot  in  that  case  be  put  to  election.  The  case  of  Hearle  v. 
Greenhank  stands  upon  the  same  ground  ;  an  infant  under  the  Statute 
not  having  a  right  to  dispose  of  real  estate.  The  court  cannot  look  at 
the  will.  It  is  from  the  incapacity  of  the  person,  who  frames  it, 
considered  as  no  instrument. 

These  are  the  only  instances,  in  which  the  principle  has  been  limited. 
It  cannot  be  argued  that  it  does  not  reach  an  heir-at-law.  Lord  Hard- 
wicke would  not  put  the  case  of  an  heir-at-law  by  way  of  illustration,  if 
the  heir  could  not  under  any  circumstances  be  put  to  election.  The  prin- 
ciple of  election  is  plain  and  intelligible,  that,  if  a  person,  being  about  to 
dispose  of  his  own  property,  includes  in  his  disposition,  either  from 
mistake  or  not,  property  of  another,  an  implication  arises,  that  the 
benefit  under  that  will  shall  be  taken  upon  the  terms  of  giving  effect  to 
the  whole  disposition.  Mr.  Thellusson's  heir  takes  these  estates,  as  if 
his  father  had  not  made  a  will :  but  mj'  opinion  is,  that  he  cannot  also 
take  what  is  given  to  him  by  the  will.     He  must  therefore  elect.^ 


GEETTON   V.  HAWARD. 

Chancery.     1818. 

[Reported  1  Swanst.  iOJ.] 

By  his  will  dated  the  18th  of  June,  1747,  Serle  Edward  Haward, 
being  seised  of  certain  estates  at  Charing  Cross  and  in  Saint  Martin's, 
subject  to  a  mortgage  in  fee,  devised  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife  Ann  Haward  (she  first  paying  his  just  debts 
and  funeral  expenses),  and  after  her  decease,  to  the  heirs  of  her  body 

1  The  decree  was  affirmed  in  the  House  of  Lords,  "without  any  observations,''  sub 
nom.  Eendlesham  v.  Woodford,  1  Dow.  249,  254  (1813). 

See,  accord.,  Churehmau  v.  Ireland,  1  Euss.  &  M.  250  (1831) ;  Hance  v.  Truwhitt, 
2  J.  &H.  216  (1861). 
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share  and  share  alike,  if  more  than  one ;  and,  in  default  of  issue  to  be 
lawfully  begotten  bj-  the  testator,  to  be  at  her  own  disposal ;  and  he 
appointed  his  wife  sole  executrix  and  residuary  legatee. 

Thie  testator  died  in  1766,  leaving  Ann  Haward  his  widow,  and 
Edward  Haward,  Ann  Haward,  (afterwards  Ann  Gardner,)  Elizabeth, 
William,  Francis,  and  James  Haward,  his  six  surviving  children  by  her, 
of  wiiom  Edward,  Francis,  and  James  died  intestate  and  without  issue, 
leaving  William  their  heir. 

Ann  Haward,  the  testator's  widow,  entered  into  possession  of  his 
estates,  and  being  advised  that  under  his  will  she  took  an  estate  tail, 
and  that,  the  remainder  in  fee  being  in  herself,  she  might,  by  levj-ing  a 
fine,  acquii'e  the  power  of  disposing  of  the  estates  devised  to  her,  on 
the  8th  of  September,  1807,  executed  a  deed,  covenanting  to  levy  a 
fine,  (which  was  afterwards  levied,)  and  declaring,  that  it  should 
enure  to  such  uses  as  she  should  bj'  deed  or  will  appoint. 

By  her  will  dated  the  7th  of  August,  1809,  Ann  Haward  devised 
three  messuages,  (part  of  her  husband's  estates,)  as  to  one  moiety,  to 
her  grandson  George  Gardner  in  fee,  and  as  to  the  remaining  moietj', 
to  B.  Page,  W.  Watson,  and  R.  L.  Appleyard,  their  heirs  and  assigns, 
in  trust  to  sell  and  stand  possessed  of  the  purchase  mone}',  in  trust  for 
Jane  Haward,  the  widow  of  the  testatrix's  late  son  William  Haward, 
and  for  such  of  the  children  of  William  Haward  living  at  the  testatrix's 
decease,  as  being  sons  should  attain  twenty-one,  or  being  daughters 
siiould  attain  that  age  or  be  married,  equally  to  be  divided  between 
Jane  Haward  and  such  children ;  with  remainder,  in  case  of  all  dying 
before  their  shares  vested,  to  George  Gardner,  his  executors,  &c. ;  and 
the  residue  of  her  late  husband's  estates  she  devised  to  her  daughter 
Elizabeth  Haward  in  fee.  The  testatrix  then  devised  to  Page,  Watson, 
and  Appleyard,  an  estate  at  Nine  Elms  in  the  county  of  Surrey,  to  which 
she  was  entitled  in  her  own  right,  upon  trust,  till  each  of  the  children 
of  her  late  son  William  Haward,  living  at  her  decease,  should  attain 
the  age  of  twenty-one  years  or  die  under  that  age,  to  permit  Jane  Haward 
to  enjoy  it,  (if  she  should  so  long  continue  unmarried,)  to  the  intent 
that  the  produce  might  be  applied  by  her  towards  the  maintenance  of 
herself  and  the  child  or  children  of  William  Haward,  and  upon  farther 
trust,  as  soon  as  each  of  the  children  of  William  Haward,  living  at  the 
testatrix's  decease,  should  attain  the  age  of  twenty-one  years  or  die 
under  that  age,  to  sell  the  premises  and  stand  possessed  of  the  purchase 
money  upon  such  trusts,  for  the  benefit  of  Jane  Haward  and  the  chil- 
dren of  William  Haward,  as  before  expressed  concerning  the  money  to 
arise  from  the  sale  of  the  moiety  of  the  three  messuages  devised  to  them  ; 
but  in  case  no  child  of  William  Haward  should  live  to  attain  a  vested 
interest,  upon  trust  for  Elizabeth  Haward,  her  executors,  &c.  The 
testatrix  devised  and  bequeathed  to  Elizabeth  Haward  the  residue  of 
her  real  and  personal  estate,  and  appointed  her  executrix. 

Ann  Haward  died  in  February,  1810,  leaving  William  Haward  the 
j-ounger  her  grandson  and  heir,  (heir  also  of  his  father  the  late  W. 
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Haward,  and  of  his  gi-andfather  the  testator  Serle  Edward  Haward,) 
and  the  remaining  children  of  the  late  W.  Haward  and  George  Gardner, 
her  grandchildren,  and  Elizabeth  Haward  her  onlj'  child. 

William  Haward,  who  died  shortly  before  his  mother  Ann  Haward, 
by  his  will,  dated  the  27th  of  December,  1808,  devised  all  his  real 
estates  to  Henry  Gretton  and  Isaac  Andrews  in  fee,  upon  trust  to  sell 
and  stand  possessed  of  the  purchase  monej',  and  also  of  his  personal 
estate  in  trust,  as  to  one-seventh,  for  his  wife  Jane  Haward,  her  execu- 
tors, &c.,  and  as  to  the  remaining  six-sevenths,  for  all  his  children, 
living  at  bis  decease  or  born  in  due  time  afterwards,  in  equal  shares, 
with  benefit  of  survivorship  between  them,  in  case  any  should  die  under 
the  age  of  twentj'-one  years,  with  remainder,  in  case  of  the  death  of  all 
such  children,  for  Jane  Haward,  her  executors,  &c.  He  appointed  his 
wife,  and  Gretton  and  Andrews,  executrix  and  executors,  and  declared 
that  the  provision  made  for  her,  was  intended  in  full  satisfaction  of  her 
dower  or  thirds. 

William  Haward  died  in  May,  1809,  leaving  W.  Haward  the  younger 
his  eldest  son  and  heir,  and  Jane  Haward  his  widow,  and  five  younger 
children. 

In  1811,  the  trustees  named  in  the  will  of  W.  Haward,  and  his  widow 
and  younger  children,  instituted  the  p^resent  suit  against  Elizabeth 
Haward  the  surviving  daughter  of  Serle  Edward  Haward,  George 
Gardner  one  of  his  grandsons,  William  tlie  eldest  son  and  heir  of 
William  Haward  deceased,  the  trustees  named  in  the  will  of  Ann 
Haward,  and  the  mortgagees ;  insisting  that  under  the  will  of  Serle 
Edward  Haward,  his  widow  Ann  Haward  took  only  an  estate  for  life, 
and  that  William  Haward,  as  his  heir,  was  entitled  to  the  reversion  in 
the  devised  estates,  subject  to  the  life  interests  of  the  widow  and  of  the 
other  children,  or  if  the  children  took  estates  in  fee  simple,  then,  that 
W.  Haward  was  entitled  to  one-sixth  of  the  devised  estates  in  bis  own 
right,  and  to  three-sixths  as  heir  of  the  three  children  of  Serle  Edward 
Haward  who  died  without  issue. 

The  bill  prayed  that  the  will  of  William  Haward  might  be  established, 
and  the  trusts  carried  into  execution ;  that  the  will  of  Serle  Edward 
Haward  might  be  established,  and  the  interests  taken  thereunder  by 
the  late  Ann  Haward  and  William  Haward  declared ;  and  that  such 
part  of  the  premises  as  passed  to  William  Haward  under  the  will  of 
Serle  Edward  Haward,  or  as  his  heir,  or  as  the  heir  of  his  other  chil- 
dren deceased,  might  be  sold,  and  one-seventh  of  the  produce  paid  to 
Jane  Haward,  and  the  remaining  six-sevenths  to  the  trustees  named  in 
the  will  of  William  Haward,,  in  trust  for  his  children. 

At  the  hearing  of  the  cause  on  the  5th  of  Julj',  1813,  the  Master  of 
the  Rolls  directed  a  case  for  the  opinion  of  the  judges  of  the  Court  of 
Common  Pleas,  who  certified,  that  under  the  will  of  Serle  Edward 
Haward,  his  widow  Ann  Haward  took  an  estate  for  life  only  in  the 
devised  premises ;  and  each  of  her  six  children  a  fee  simple  in  re- 
mainder expectant  upon  the  mother's  life  estate,  in  one  undivided 
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Sixth  part  of  the  pi'emises,  as  tenant  in  common  with  the  other  five 
children. 

By  the  decree  on  the  29th  of  Julj',  1816,  the  rights  of  the  parties 
were  declared  conformably  to  this  certificate ;  and  it  was  further  de- 
clared, that  William  Haward,  at  the  time  of  making  his  will,  and  of  his 
death,  was  as  one  of  the  six  children,  of  Serle  Edward  Haward,  seised 
of  the  reversion  of  one-sixth  part  of  his  estates,  and  of  the  reversion  of 
three  other  sixth  parts  thereof,  as  the  onlj'  surviving  brother  and  heir 
of  Edward,  Francis,  and  James  Haward  ;  that  Elizabeth  Haward  was, 
as  one  of  such  six  children,  seised  in  her  own  right  of  one  other  sixth 
part,  and  George  Gardner,  as  the  only  child  and  heir  of  Ann  Gardner 
(formerly  Ann  Haward),  deceased,  of  the  remaining  sixth  part ;  the 
decree  also  declared,  that  the  children  of  William  Haward  must  elect 
whether  they  would  take  under  or  against  the  will  of  Ann  Haward  ;  and 
James  Haward  and  Edward  Haward  being  infants,  it  was  referred  to 
the  master  to  inquire  whether  it  would  be  for  their  benefit  to  take  under 
or  against  the  will. 

Under  this  decree,  the  adult  children  of  William  Haward,  having 
elected  to  take  against  the  will  of  Ann  Haward,  and  the  master  having 
reported  that  the  like  election  would  be  for  the  benefit  of  the  infant ;  a 
petition  was  presented  by  Elizabeth  Haward,  stating,  in  addition  to  the 
preceding  facts,  that  the  estates  of  Serle  Edward  Haward,  were  let  at 
rents  forming  a  total  of  £870  per  annum,  of  which  the  portion  devised 
by  Ann  Haward  to  the  petitioner,  amounted  to  £600,  the  remainder 
being  by  her  devised  in  moieties,  (of  £135  each,)  one  to  George 
Gardner,  the  other,  for  the  benefit  of  Jane  Haward  and  her  children  by 
William  Haward,  to  whom  the  testatrix  had  also  devised  her  own  estate 
at  Nine  Elms,  of  the  aunual  value  of  £115,  and  who  therefore,  under 
her  disposition,  would  take  to  the  amount  of  £250  onlj' ;  that  bj-  the 
decree,  the  petitioner  and  George  Gardner,  take  each,  one-sixth  of 
Serle  Edward  Haward's  estates,  amounting  to  £146  per  annum,  and 
Jane  Haward  and  her  children  take  the  remaining  four-sixth  parts, 
amounting  to  £680  per  annum,  by  which  distribution,  Gardner  derives 
a  benefit  of  £10  per  annum,  and  Jane  Haward  and  her  children,  (inde- 
pendently of  the  Nine  Elms  estate  intended  for  them,)  of  £445  per 
annum,  while  the  petitioner  sustains  a  loss  of  £465  per  annum.  The 
petition  prayed,  that  the  petitioner  might  be  declared  entitled  to  the 
estate  at  Nine  Elms,  devised  by  Ann  Haward,  for  the  benefit  of  Jane 
Haward  and  her  children,  by  way  of  compensation,  as  far  as  it  would 
extend,  for  the  loss  sustained  by  the  petitioner  of  the  estates  devised  to 
her  by  Ann  Haward,  which  Jane  Haward  and  her  children  have  elected 
to  take  against  the  will  of  Ann  Haward  ;  and  that  in  taking  the  accounts 
directed  by  the  decree,  of  the  rents  of  Serle  Edward  Haward's  estates, 
the  master  might  allow  to  the  petitioner  a  proper  sum,  in  compensation 
for  the  rent  of  the  estate  at  Nine  Elms,  from  the  death  of  Ann  Haward, 
till  the  petitioner  should  be  let  into  possession,  to  be  paid  from  the 
share  of  Serle  Edward  Haward's  estates,  to  which  Jane  Haward  and 
her  children  should  be  found  entitled. 
VOL.  VI.  —  29 
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The  petition  having,  on  the  last  petition  day,  been  ordered  to  stand 
over  for  argument,  was  this  daj'  argued. 

Mr.  Home  and  Mr.  Shadwell,  for  the  petition. 

Mr.  Wray,  for  William  Haward,  the  heir  of  his  father,  of  Ann 
Haward,  and  of  Serle  Edward  Haward. 

Mr.  G.  Wilson,  for  the  plaintiffs. 

The  Master  of  the  Rolls.  [Sie  Thomas  Pltjmer.]  The  object  iti 
directing  this  petition  to  stand  over  for  argument  was  to  discuss,  not 
the  general  doctrine  of  election,  but  the  peculiarities  of  the  case,  and 
the  question,  ©n  which  few  authorities  occur,  what  disposition  is  to  be 
made  of  the  estate  relinquished  b}-  a  partj'  who  elects  to  take  against 
the  will  ?  The  principle  of  election  is  clear,  not  merelj'  as  an  abstract 
theor)-,  but  as  pursued  to  practical  consequences.  When  a  partj'  elects 
to  abide  by  the  will,  the  practical  consequence  is,  that  he  must  relin- 
quish his  own  estate,  of  which  the  will  purports  to  dispose ;  and  the 
court  has  in  some  instances  directed  him  to  execute  a  conveyance,  in 
conformity  to  the  intention  of  the  testator,  not  leaving  the  estate  to 
pass  by  the  will,  which  would  give  to  the  devisee  only  an  imperfect 
title.  The  doctrine  is  so  stated  by  Lord  Commissioner  Eyre,  in 
Blake  v.  Bunhury,  1  Ves.  jun.  523,  (concurring  with  many  other 
cases,)  and  there  the  plaintiff,  electing  to  claim  "  under  the  will,  was 
decreed  to  convey  the  rent  charge  to  the  uses  of  the  will."  (Id.  527.) 
The  court  imposes  an  implied  condition,  that  if  the  party  accepts  the 
estate,  which  the  testator  had  power  to  give,  he  shall  convey  his  own, 
over  which  the  testator  had  no  power,  to  the  individual  to  whom  it  is 
actually,  but  ineffectually,  devised.  If  he  refuses  to  abide  by  that  con- 
dition, and  preferring  his  own,  rejects  the  estate  offered  to  him  on  the 
terms  under  which,  if  at  all,  he  must  take  it,  renouncing  the  witl,  it  is 
a  practical  consequence  that  he  is  not  permitted  to  retain,  but  must 
relinquish,  the  benefits  which  it  purports  to  confer  on  him.  So  far  is 
clear ;  not  as  an  abstract  proposition,  but  as  a  practical  contrivance. 
In  most  instances,  the  party  has  elected  to  abide  by  the  will,  and  then 
no  difficulty  occurs.  This  case  presents  further  peculiarities,  in  addition 
to  the  circumstance  of  election  to  take  against  the  will.  If,  however,  a 
clear  rule  is  established,  no  theoretical  objection  can  be  suffered  to  in- 
terfere with  it ;  if  no  rule  exists,  the  court  must  on  principle  consider 
what  is  to  be  done  in  a  new  case.  Being  reluctant  to  innovate,  more 
especially  in  a  question  of  real  property,  I  was  desirous  to  ascertain 
whether  it  had  not  been  settled  by  decision,  that,  in  the  event  of  election 
to  reject  the  will,  the  estate  relinquished  by  that  election,  shall  be 
taken  from  the  heir-at-law,  and  given  to  the  disappointed  devisee. 

Noys  wMbf daunt,  determined  in  1706,  is  said  to  be  the  first  case 
on  the  subject  of  election  ;  and  a  great  authority,  Chief  Baron  Eyre  (4 
Bro.  G.  C.  24 ;  1  Ves.  jun.  523)  has  described  this  practice  of  putting 
devisees  to  election,  however  reasonable,  as  a  strong  operation  of  a 
court  of  equity.  I  cannot  say  that  I  am  at  all  satisfied  that  the  mere 
circumstance  of  peculiarity  in  this  case,  that  the  heir-at-law  is  one  of 
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the  indivitliials  who  have  made  election,  ought  to  distinguish  it.  Though 
a  partj'  must  be  taken  to  have  elected,  still  if  a  new  right  arises,  not 
adverted  to  at  the  time,  as  no  one  is  ever  compelled  to  elect  till  tlie 
whole  subject  matter  has  been  ascertained,  and  he  knows  all  his  rights 
on  each  side,  the  court  would,  according  to  its  habit,  indulge  him  with 
farther  opportunity  to  be  informed  of  his  interests.  It  is  to  be  con- 
sidered also,  that  the  heir  is  bound  to  elect,  and  has  made  election,  not 
in  the  character  of  heir,  but  between  two  instruments  in  neither  of 
which  is  that  character  concerned  ;  he  is  required  to  declare  whether  he 
will  abide  by  the  will  of  Serle  Edward,  or  by  the  will  of  Ann  ;  of  these 
he  prefei's  the  former,  but  that  choice  has  no  connection  with  his  claim 
as  heir.  When  the  heir  asserts  his  paramount  title,  no  court  is  author- 
ized a  priori  to  impose  anj'  condition  on  him.  Insisting  on  his  right 
before  the  will  was  made,  and  declining  to  accept  any  benefit  under  it, 
what  authority  has  this  court  to  annex  a  qualification  ?  To  deprive  him 
of  a  title  prior  to  any  will?  I  think,  therefore,  that  neither  of  these 
points  is  conclusive ;  but  the  fair  way  of  considering  the  question,  and 
the  true  test,  is  this ;  supposing  the  heir  not  interested  in  either  instru- 
ment, nor  having  made  any  election,  to  advance  a  claim  to  this  hmre- 
ditas  jacens,  alleging  that  the  estate,  not  being  accepted  by  the  person 
for  whom  the  testator  destined  it,  is  in  effect  given  to  no  one,  and 
therefore  (as  a  devise  lapsed  by  the  death  of  the  devisee  in  the  life  of  the 
testator)  devolves  to  him  in  his  character  of  heir ;  supposing  him  thus 
neither  affected  by  any  antecedent  acts,  nor  interested  in  the  pi'operty 
under  an  instrument  varied  by  the  wills  of  his  father  or  grandmother, 
how  would  the  court  deal  with  his  claim?  On  general  principles,  it 
might  be  said,  that  the  estate  not  being  in  the  event  effectuallj'  given, 
the  devisee  (who  cannot  be  permitted  to  enjoj'  a  double  benefit,  both 
the  propertj-  devised  to  him,  and  propertj'  the  title  to  which  is  incon- 
sistent with  the  will),  must  indeed  relinquish  it,  but  that  what  is  then 
to  be  done  with  it,  is  a  quite  different  question.  The  doubt  is,  does  it 
pass  to  the  heir,  as,  in  the  actual  event,  undisposed  of,  the  will  being 
frustrated  :  or  come  into  the  hands  of  the  court,  under  an  authority  to 
apply  it  for  the  benefit  of  the  person  who  has  been  disappointed  ?  If 
that  authority  has  been  constantly  exercised,  however  disputable  in  its 
nature,  it  cannotf  now  be  impeached. 

Few  cases  are  to  be  found  on  the  subject,  but  it  must  be  acknowl- 
edged that  the  language  of  the  great  judges  by  whom  it  has  been  dis- 
cussed, proceeds  to  the  extent  of  ascribing  to  the  court  an  equity  to  lay 
hold  on  the  estate  thus  taken  from  the  devisee  by  the  principle  of  elec- 
tion, and  dispose  of  it  in  favor  of  those  whom  he  has  disappointed  ;  not 
merelj'  taking  it  from  one,  but,  such  is  the  uniform  doctrine,  bestowing 
it  on  the  other.  *A  doctrine  not  confined  to  instances  in  which  the  heir 
is  put  to  election,  and  which  may  be  said  to  bring  him  within  the  opera- 
tion of  the  general  principle,  but  prevailing  as  an  universal  rule  of  equity, 
by  which  the  court  interferes  to  supply  the  defect  arising  from  the  cir- 
cumstance of  a  double  devise,  and  the  election  of  the  party  to  renounce 
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the  estate  eflfectiiall^-  devised  ;  and  instead  of  permitting  that  estate  to 
fall  into  the  channel  of  descent,  or  to  devolve  in  anj'  other  wa^',  laj'S 
hold  of  it,  to  use  the  expression  of  the  authorities,  for  the  purpose  of 
making  satisfaction  to  the  disappointed  devisee :  a  verj-  singular  offlce  ; 
for  in  ordinary'  cases,  where  a  legatee  or  devisee  is  disappointed,  the 
court  cannot  give  relief;  but  here  it  interposes  to  assist  the  party 
■whose  claim  is  frustrated  by  election.  Such  is  the  language  of  Lord 
Chief  Justice  de  Grey,  cited  with  approbation  by  Lord  Loughborough ; 
"  the  equit)-  of  this  court  is  to  sequester  the  devised  estate  quousque 
till  satisfaction  is  made  to  the  disappointed  devisee."  Jjady  Cavan  v. 
Pulteney,  2  Ves.  jun.  560.  I  conceive  it  to  be  the  universal  doctrine 
that  the  court  possesses  power  to  sequester  the  estate  till  satisfaction 
has  been  made,  not  permitting  it  to  devolve  in  the  cuotomary  course  ; 
out  of  that  sequestered  estate  so  much  is  taken  as  is  requisite  to  indem- 
nify the  disappointed  devisee  ;  if  insufficient,  it  is  left  in  his  hands.  In 
the  case  to  which  I  have  referred.  Lord  Loughborough  uses  the  expres- 
sion, that  the  court  "  lays  hold  of  what  is  devised,  and  makes  compen- 
sation out  of  that  to  the  disappointed  partj'." 

A  distinction  has  been  attempted  between  real  and  personal  propert}' : 
I  cannot  see  a  principle  on  which  the  court  could  think  itself  at  liberty* 
to  sequester  and  distribute  personaltj',  in  the  event  not  given  to  the 
individual  intended,  that  would  not  apply  equallj'  to  realty  ;  the  object 
being  to  direct  the  devolution  of  the  property  in  a  course  prescribed  by 
equity.  Undoubtedly  in  the  instance  of  personalty,  satisfaction  has 
been  repeatedly  given.  In  a  case  not  reported  (the  name  of  one  of  the 
parties  I  recollect  was  Brodie)  the  property  being  divided  into  eleven 
parts,  the  court  followed  it,  for  the  purpose  of  satisfaction ;  and  in 
several  cases,  anticipating  either  contingenc}',  the  decree  has  provided 
for  the  event  of  election  to  take  against  the  will,  by  a  direction  for 
making  compensation  out  of  the  estate.  It  would  be  too  much  now  to 
dispute  this  principle,  established  more  than  a  century,  merely  on  the 
ground  of  diflSculty  in  reducing  it  to  practice,  and  disposing  of  the 
estate  taken  from  the  heir-at-law  without  anj-  will  to  guide  it ;  for  to 
this  purpose  there  is  no  will ;  the  will  destined  to  the  devisee,  not  this 
estate  but  another :  he  takes  by  the  act  of  tlie  court ;  (an  act  truly 
described  as  a  strong  operation  ;)  not  by  descent,  not  by  devise,  but  by 
decree  ;  a  creature  of  equity. 

If  this  doctrine  were  now  advanced  for  the  first  time,  some  objections  • 
might  seem  to  occur  to  it.  The  disappointment  of  the  devisee  not 
arising  from  any  wrong  done  to  him,  or  any  right  withheld  from  him, 
but  resting  in  the  loss  of  a  gift,  from  a  want  of  title  in  the  testator  to 
dispose  of  what  is  given,  how  does  it  afford  anj-  clain^  to  compensation 
in  a  court  of  justice?  The  testator  might  have  anticipated  and  provided 
for  this  event,  and  have,  in  such  case,  substituted  one  estate  for  the 
other ;  and,  perhaps,  if  he  were  now  living,  this  is  what  he  might  wish 
to  do  ;  but  not  having  expressed  anj'  such  intention  in  his  will,  how  can 
the  court  supply  the  omission,  and  make  a  new  will  for  him,  giving  one 
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estate  not  devised,  in  lieu  of  the  estate  which  was  ?  In  what  way  too 
is  tliis  to  be  effectuated,  so  as  to  invest  this  disappointed  devisee  with  a 
clear  and  indefeasible  title  in  the  estate  thus  given  him  by  the  court? 
Did  the  estate  pass  under  the  devise  or  did  it  not?  If  in  consequence 
of  the  election  and  the  noncompliance  with  the  implied  condition,  the 
devisee  is  precluded  from  taking  the  estate,  and  no  other  disposition  of 
it  is  made  hy  the  will,  must  it  not  devolve  on  the  heir-at-law  as  being 
in  event  undisposed  of;  and  if  so,  what  equity  is  there  against  the 
heir,  supposing  him  no  party  to  the  election,  to  restrain  him  from 
recovering  in  ejectment ;  or  if  not  restrained,  how  is  any  defence  to  be 
made  against  his  claim  under  the  devise,  which  the  devisee  is  precluded, 
by  his  election,  from  availing  himself  of,  as  well  in  law,  according  to 
Lord  Redesdale,  as  in  equity?  How  too  is  the  devisee  ever  to  obtain 
the  legal  estate,  or  to  perfect  his  title  without  a  conveyance  from  the 
heir-at-law?  And  if  there  be  no  equity  against  him,  how  is  a  court  of 
equity  to  compel  him  to  part  with  his  inheritance,  favored  as  that  title 
in  general  is  both  in  law  and  equity  ? 

If  the  other  alternative  is  taken,  the  only  way  of  avoiding  the  apparent 
contradiction  of  considering  the  estate  to  pass  by  the  will  for  one  pur- 
pose, and  not  to  pass  for  another,  is  to  separate  the  legal  estate  from 
the  beneficial,  and  to  allot  the  former  only  to  the  devisee,  and  reserve 
the  latter  for  the  disposition  of  the  court ;  but  where  is  the  ground  for 
that  separation ;  the  will,  if  it  is  to  operate  at  all,  having  given  both  the 
legal  and  the  equitable  interest  to  the  same  person,  and  laid  no  ground 
in  the  intent  of  the  devisor  for  any  distinction  in  their  destination  ? 

The  devisee's  election  to  abide  by  his  own  estate  may  properlj'  oper- 
ate to  preclude  his  taking  the  devised  estate ;  but  how  can  it  make  him 
take  in  a  different  character,  and  convert  him  into  a  trustee  for  another, 
to  whom  the  testator  has  not  expressed  any  intention  to  give  it?  The 
disappointed  devisee  in  respect  to  the  estate  devised  to  another  has  no 
title  whatever  to  that  estate,  either  under  or  dehors  the  will ;  What 
equity  then  has  he  to  it? 

These  are  some  of  the  diflSculties  which  might  have  been  urged  by 
way  of  objection  to  this  part  of  the  doctrine  of  election,  had  it  been  now 
open  to  discussion ;  in  the  present  case,  however,  some  of  these  diffi- 
culties are  obviated,  and  the  doctrine  in  its  full  extent  has  been  too 
long  considered  as  settled  to  make  it  safe  to  disturb  it. 

The  question  then  is,  will  the  circumstances  in  which  Elizabeth 
Ha  ward  is  placed,  prevent  the  application  of  this  doctrine  ?  Taking  a 
benefit  by  the  election,  not  of  herself  but  of  another,  her  situation  is 
certainly  in  some  degree  peculiar.  Under  the  election  of  the  widow  and 
children  of  William  Haward  to  abide  by  the  will  of  his  father  Serle 
Edward  Haward,  the  estates  of  the  latter  becoming  divisible,  the  peti- 
tioner takes  one-sixth ;  the  question  is,  whether  having  by  the  election 
of  other  parties,  acquired  a  right  not  intended  for  her  bj'  her  mother, 
she  can  now  insist  on  satisfaction  for  the  disappointment  of  the  devise 
contained  in  her  mother's  will,  while  she  enjoys  a  benefit  which  has 
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come  toiler  against  that  will?  That  question  is  certainlj*  new;  no 
case  has  occurred  in  which  an  individual  in  part  satisfied,  deriving  from 
one  source  a  partial,  has  been  declared  entitled  to  additional,  compensa- 
tion. It  has  been  ingeniously  argued,  that  as  the  doctrine  of  bringing 
into  hotchpot  antecedent  portions,  is  not  applicable  to  a  case  of  partial 
intestacy,  the  doctrine  of  compensation  cannot  be  applied  to  partial  dis- 
appointment ;  but  that  analogy  will  not,  in  my  opinion,  justify-  a  depar- 
ture from  the  ordinary  rule.  If  the  petitioner  is  the  only  individual 
disappointed,  being  deprived  of  an  estate  of  £600  a  year  destined  to 
her,  and  taking  an  estate  of  £145  a  j'ear  only,  and  if  the  estate  at  Nine 
Elms  is  now  in  the  hands  of  the  court,  has  not  the  established  practice 
determined  that  it  is  to  be  applied  in  satisfaction  of  her  as  a  disap- 
pointed devisee?  To  the  extent  of  the  difference  between  £145  and 
£600,  she  sustains  that  character.  Difficulties  in  the  calculation  of 
quantity-  may  be  removed  by  a  reference  to  the  master ;  phis  or  minus 
cannot  vary  the  rule ;  here  is  disappointment ;  and  I  think  that  the 
cii-ciimstances  of  novelty  cannot  so  intrench  on  the  entirety  of  the  prin- 
ciple, as  to  authorize  me  in  refusing  compensation. 

The  only  remaining  question  is,  on  what  terms  must  compensation 
be  made  ?  From  what  time  is  the  estate  at  Nine  Elms  to  be  given  up 
to  the  petitioner?  The  election  is  retrospective  ;  reverting  to  the  time 
of  the  will,  the  parties  electing  reject  all  that  comes  under  it ;  conse- 
quently they  have  in  the  interval  enjoyed  the  property  of  another ;  to 
retain  the  past  rents  and  profits  which  thej'  have  received  with  no  other 
title  than  that  conferred  by  the  will,  would  be  to  claim  under  it ;  re- 
nouncing the  will,  they  admit  that  they  have  been  in  possession  of  an 
estate  without  title.  There  must  be  a  retrospective  account  of  rents 
and  profits,  and  an  account  of  sums  expended  for  melioration  of  the 
estate,  which  must  be  reimbursed. 

His  Honor  doth  order  that  the  said  master's  said  report^  bearing  date 
the  20th  day  of  May,  1818,  be  confirmed,  and  his  Honor  doth  declare 
that  the  petitioner  Elizabeth  Haward  is  entitled  to  the  estate  of  the 
testatrix  Ann  Haward,  widow,  in  the  pleadings  named,  situate  at  Nine 
Elms,  &e.,  in  and  by  her  will  devised  to  or  for  the  benefit  of  the  plain- 
tiff, Jane  Haward,  widow,  and  her  children,  as  and  by  way  of  compen- 
sation to  the  said  Elizabeth  Haward,  as  far  as  the  same  will  extend, 
for  the  loss  sustained  by  her  of  the  estates  and  benefits  devised  to  and 
intended  for  her,  in  and  by  the  will  of  her  mother  the  said  Ann  Haward, 
widow,  which  the  said  Jane  Haward  and  her  children  have  elected  to 
take  (under  the  decision  of  this  court)  against  the  said  will ;  and  it  is 
ordered  that  the  said  Elizabeth  Haward  be  forthwith  let  into  possession 
of  the  said  estate  at  Nine  Elms  aforesaid,  and  into  the  receipt  of  the 
rents  and  profits  thereof  accordingly ;  and  it  is  ordered  that  the  said 
master,  in  taking  the  accounts  of  the  rents  and  profits  of  the  testator 
Serle  Edward  Haward's  estates,  which  are  directed  b}'  the  decree  made 
in  this  cause,  fix  and  allow  to  the  said  Elizabeth  Haward,  as  between 
her  and  the  said  plaintiff,  Jane  Haward  and  her  children,  such  sum  as 
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the  said  master  shall  think  proper,  by  way  of  compensation,  in  the 
nature  of  occupation  rent  for  the  said  estate  at  Nine  Elms,  from  the 
death  of  the  said,  testatrix,  Ann  Haward,  widow,  until  the  said  Elizabeth 
Haward  shall  be  so  let  into  the  possession  thereof  as  hereinbefore  di- 
rected ;  and  it  is  ordered  that  the  said  master  do  take  an  account  of  all 
sums  of  money  which  he  shall  find  to  have  been  laid  out  and  expended 
by  the  said  plaintiflf  and  her  children,  in  repairs  and  improvements  of 
the  said  estate  and  premises  situate  at  Nine  Elms  aforesaid,  -since  the 
decease  of  the  said  Ann  Haward,  during  the  time  they  have  been  in 
possession  thereof,  and  it  is  ordered  that  the  said  master  do  deduct  the 
same  from  what  he  shall  certify  to  be  due  from  the  said  plaintiffs  by 
way  of  such  occupation  rent  as  aforesaid :  and  it  is  ordered  that  the 
plaintiffs  and  the  defendant,  William  Haward,  do  pay  unto  the  said 
Elizabeth  Haward  what  the  said  master  shall  so  certify  to  be  due  to  her 
in  respect  of  such  occupation  rent  as  aforesaid,  after  such  deduction  as 
aforesaid.  "^ 

1  See  the  reporter's  notes  to  this  case,  and  also  to  Dillon  v.  Parker,  1  Swanst.  359 
(1818).  See  also  In  re  Hancock,  [1905]  1  Ch.  16;  Cotvert  v.  Wood,  93  Tenn.  454 
(1894). 
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CARVER  V.  BOWLES. 

Chanceet.     1831. 
[Repcrrted  2  Buss.  &  M.  301.1] 

Br  an  indenture,  dated  the  16th  of  Januarj-,  1799,  which  was  exe- 
cuted in  contemplation  of  the  marriage  of  the  testator  H.  C.  Bowles 
and  Ann  Garnault,  a  sum  of  £7,150  Bank  Stock,  which  had  belonged 
to  Mr.  Bowles,  was  settled  upon  the  husband  and  wife  and  the  sur- 
vivor of  them  for  life  ;  and  after  the  decease  of  the  survivor,  upon  trust 
to  transfer  the  Bank  Stock  unto,  between,  and  amongst  all  and  every 
the  child  and  children,  or  such  one  or  more  child  or  children,  or  an 
only  child  of  the  said  marriage,  at  such  time  or  times,  in  such  shares, 
proportions,  manner  and  form,  and  with,  under,  and  subject  to  such 
powers,  provisoes,  conditions,  restrictions,  and  limitations  over  (such 
limitations  over  to  be  for  the  benefit  of  some  one  or  more  of  such  chil- 
dren, or  his,  her,  or  their  issue),  as  the  said  H.  C.  Bowles  and  Ann 
Garnault  should,  in  manner  therein  mentioned  jointly  appoint;  and 
for  want  of  such  joint  appointment,  as  the  survivor  of  them  should, 
after  the  death  of  the  other,  by  deed,  or  by  his  or  her  will,  or  anj'  codi- 
cil thereto,  direct  or  appoint ;  and  in  case  of  no  such  direction  or  ap- 
pointment by  them,  or  by  the  survivor  of  them,  and  as  to  so  much 
whereof  no  such  direction  or  appointment  should  be  made,  upon  trust 
for  all  the  children  in  equal  shares,  and  if  but  one,  then  to  such  only 
child,  and  to  be  paid  and  transferred  at  the  times  therein  mentioned. 

The  marriage  took  place ;  there  were  five  children  of  the  marriage, 
two  sons,  and  three  daughters :  and  the  wife  died  in  the  lifetime  of 
the  husband  without  having  joined  in  any  appointment  of  the  Bank 
Stock. 

In  June  1799,  there  was  paid  in  respect  of  the  £7,150  Bank  Stock,  a 
bonus  of  £715  Five  per  Cent.  Bank  Annuities,  which  sum  was  transferred 
into  the  names  of  the  trustees  of  the  settlement ;  and  in  the  following 
December,  a  memorandum,  signed  by  the  husband  and  wife,  was  in- 
dorsed on  the  settlement,  by  which  it  was  declared  that  the  £715  Five 
per  Cent.  Stock  was  to  be  subject  to  the  trusts  which  the  indenture 
declared  concerning  the  Bank  Stock.  In  the  j'ear  1802,  a  bonus  in 
monej'  was  paid,  which  Mr.  Bowles  invested  in  the  purchase  of  Bank 
Stock  in  the  names  of  the  trustees ;  and  in  June  1816,  an  addition  of 
25  per  cent,  was  made  to  the  stock  by  waj'  of  bonus.  By  these  means, 
the  Bank  stock  in  the  names  of  the  trustees  was  augumented  to  £9,216. 

The  will  of  H.  C.  Bowles,  dated  the  18th  of  April  1827,  after  recit- 
ing that,  b}'  his  marriage  settlement  and  the  indorsement  upon  it, 
£7,150  Bank  Stock,  and  £715  Five  per  Cent.  Bank  Annuities,  being  an 
addition  made  to  the  Bank  Stock  in  the  nature  of  profit,  were  standing 
^  Fart  of  the  case  is  omitted. 
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in  the  names  of  trustees  in  trust,  after  his  decease,  for  all  or  any  one  or 
more  of  his  children,  and  in  such  manner,  &c.,  as  he  should  by  will  ap- 
point, proceeded  in  the  following  words,  —  "  Now,  in  pursuance  of  the 
said  power  or  authority  to  me  given  or  reserved  in  and  by  my  said  mar- 
riage settlement,  and  by  force  and  virtue  thereof,  and  of  every  power  or 
authority  to  me  given  or  reserved,  or  enabling  me  in  this  behalf,  I  do, 
by  this  my  last  will,  &c.,  direct  and  appoint,  give  and  bequeath  the  said 
sum  of  £7,150  Bank  Stock,  so  mentioned  in  my  said  marriage  settlement, 
and  also  the  said  sum  of  £715  Five  per  Cent.  Bank  Annuities,  together 
with  all  such  further  additions  in  the  nature  of  profit  to  be  made  to  the 
Bank  Stock  in  my  lifetime,  unto  my  five  children,  Henry  Carrington 
Bowles,  Ann  Sarah  Treacher,  Jane  Marj'  Reeves,  Francisca  Bowles, 
and  John  Bowles,  equally  to  be  divided  among  them,  share  and  share 
alike.  But  I  do  hereby  will  and  declare,  that  one-fifth  part  or  share, 
so  appointed  and  bequeathed  to  each  of  my  said  three  daughters,  of 
and  in  the  said  £7,150  Bank  Stock,  and  £715  Five  per  Cent.  Bank  An- 
nuities, is  so  appointed  and  bequeathed,  and  I  do  hereby,  so  far  as  I 
lawfully  or  equitably  may  or  can,  order  and  appoint,  that  the  same  shall 
be  held  and  applied  by  my  executors  and  trustees  hereinafter  named, 
upon  and  for  the  same  trusts,  intents  and  purposes,  for  the  benefit  of 
each  of  mj'  said  daughters  and  their  issue,  as  are  hereinafter  expressed 
and  directed  of  and  concerning  the  one-flfth  part  or  share  hereinafter 
bequeathed  in  favor  of  each  such  daughter  and  her  issue,  of  and  in  my 
residuary  personal  estate."  These  trusts  were  the  trusts  stated  in  the 
former  part  of  this  report.^  The  will  also  contained  a  proviso  "  that  no 
child,  taking  ashare  under  any  such  appointment  as  aforesaid,  shall  be 
entitled  to  any  further  or  other  share  of  and  in  the  remaining  or  unap- 
plied part  or  parts  of  the  said  one-flfth  part,  unless  and  until  he  or  she 
have  brought  his  or  her  appointed  share  into  hotchpot,  and  shall  have 
accounted  for  the  same  accordingly." 

At  the  date  of  the  will,  the  £715  Five  per  Cents  had  been  converted 
into  a  larger  amount  of  Three  per  Cent.  Stock. 

Under  these  circumstances  the  following  questions  were  raised. 

I.  Whether  the  appointment  extended  to  the  bonuses  of  1802  and 
1816,  or  was  confined  to  the  original  sum  of  £7,150  Bank  Stock,  and 
the  stock  into  which  the  £715  Five  per  Cent.  Bank  Annuities  were 
converted. 

JMi:  Tinney  and  Mr.  Teed  argued  that,  by  the  express  words  of  the 
will,  the  appointment  was  limited  to  the  original  amount  of  stock  and 
the  first  bonus,  and  to  such  additions  by  way  of  bonus  as  might  be  made 
after  the  date  of  the  will ;  and  that  there  were  no  words  which  could  be 
fairly  extended  to  the  intermediate  bonuses. 

The  Master  of  the  Rolls  [Sir  John  Leach]  was  of  opinion  that 
the  erroneous  allusion  in  the  will  to  the  £715  as  an  existing  Five  per 
Cent.  Stock,  though  it  had  been  long  converted  into  a  different  amount 
of  a  different  stock,  showed  that  the  testator  was  not  acquainted  with 
the  particulars  of  which  the  accumulated  fund  consisted,  and  that  his 

^  They  were,  shortly,  to  the  daugliters  for  life  without  power  of  anticipation,  and 
on  their  death  to  their  issue.  —  Eo. 
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intention  was  to  appoint  the  whole  of  that  fund  which  was  vested  in 
the  trustees  of  the  settlement. 

II.  As  the  appointment  was  bad  so  far  as  it  attempted  to  create 
trusts  in  favor  of  the  children  of  the  daughters,  the  grandchildren  of 
the  testator  not  being  within  the  objects  of  the  power,  a  second  ques- 
tion was,  whether  the  shares  were  well  appointed  to  the  daughters 
absolutelj-,  or  whether  after  the  life  estates  given  to  the  daughters, 
these  shares  were  to  be  considered  as  uuappointed. 

If  the  shares  were  well  appointed  to  the  daughters  absolutelj-,  an- 
other question  was,  whether  the  restriction  against  anticipation  or 
alienation  and  the  limitations  to  the  separate  use  of  the  daughters 
during  their  lives  were  valid,  having  regard  to  the  terms  of  the  power 
contained  in  the  settlement. 

The  Master  of  the  Rolls  held  that  the  words  of  appointment  were 
sufficient  to  vest  the  shares  absolutely  in  the  daughters ;  that  the  at 
tempt  to  restrict  their  interest  b}'  limitations  to  their  issue,  being  inoper^ 
ative,  did  not  cut  down  the  absolute  appointment ;  but  that  it  was 
competent  to  the  donee  of  the  power  to  limit  the  interests,  which  he 
appointed  to  his  daughters,  to  their  separate  use  and  to  restrain  them 
from  anticipation  or  alienation. 

III.  It  was  then  contended  on  behalf  of  the  issue  of  the  daughters, 
that,  as  the  testator  had  manifested  a  plain  intention  that  the  children 
of  the  daughters  should  take  interests  in  the  settled  fund,  and  as,  by  the 
same  instruments,  he  gave  to  his  daughters  shares  of  his  residue,  a  case 
of  election  was  raised  against  the  daughters  ;  and  the  daughters  were 
bound  to  elect  between  giving  eflfect  to  the  appointment  in  favor  of 
their  children  and  the  interests  which  thej',  the  daughters,  took  under 
the  will :    Whistler  v.  Webster,  2  Ves  Jun.  367. 

The  Master  of  the  Rolls  held  that,  the  testator  having  made  an 
absolute  appointment  in  the  first  instance,  no  case  of  election  was 
raised. 


LANGSLOW  V.   LANGSLOW. 

Chancery.     1856. 

[Eeported  21  Beav.  552.] 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Langslow,  executed  in 
1818,  certain  funds  were  vested  in  trustees,  for  their  benefit  for  their 
lives,  and  afterwards,  in  trust  for  the  children,  grandchildren,  or  other 
issue  of  the  marriage,  to  be  born  before  any  appointment,  as  Mr.  and 
Mrs.  Langslow,  or  the  survivor,  should  appoint ;  and  for  want  of  such 
appointment,  upon  trust  for  all  the  children  of  the  marriage  equally. 

The  settlement  contained  a  clause,  bj'  which  "  no  child  "  taking  any 
part  under  an  appointment,  should  share  in  the  unappointed  part,  unless 
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he  should  bring  the  sum  appointed  to  him  into  hotchpot,  "  with  the  other 
children  "  of  the  marriage.  This  hotchpot  clause  was,  therefore,  appli- 
cable only  as  between  the  children. 

There  were  two  children  of  the  marriage,  namely  Robert  William 
Langslow  and  WilUam  Langslow.  Mrs.  Langslow  died  in  1847,  and 
Robert  William  Langslow,  the  son,  died  in  1849,  leaving  an  only  son, 
the  plaintiff,  Robert  Langslow. 

Mr.  Langslow,  in  1849  and  1851,  appointed  part  of  the  fund  to  his 
son  William.  Mr.  Langslow  died  in  1853,  having  made  his  will,  dated 
the  28th  February,  1850,  by  which  he  gave  to  his  son  William  sotr.e 
policies  and  all  other  property  which  he  might  have  at  his  death.  He 
then  proceeded  as  follows:  —  "He  will  have  to  bring  into  hotchpot 
that  portion  of  the  fund  settled  on  the  marriage  of  his  dear  mother, 
which  has  already  been  received  by  him,  and  then,  as  I  make  no  fur- 
ther appointment  under  the  power  for  that  purpose,  the  whole  settled 
fund  will  be  equally  divided  between  him  and  my  little  grandson," 
meaning  the  plaintiff. 

The  residue  of  the  trust  fund  consisted  of  £2,894  19s.  Consols,  and 
the  questions  raised  by  the  special  case  were  :  — 

First,  whether  the  will  of  Mr.  Langslow  operated  as  an  appointment 
of  the  £2,894  19s.  Consols  in  favor  of  the  plaintiff. 

Secondly,  whether  the  defendant  William  Langslow  was  bound  to 
elect  to  give  effect  to  the  intention  expressed  in  the  will,  that  the  whole 
fund  should  be  equally  divided  between  the  defendant  William  Langs- 
low and  the  plaintiff,  or,  in  default,  renounce  the  benefits  given  to  him 
by  the  will. 

Mr.  H.  Palmer  and  Mr.  Villiers,  for  the  plaintiff. 

Mr.  Stallard,  for  the  defendant  William  Langslow. 

Mr.  Freeling.,  for  trustees. 

The  Master  op  the  Rolls.  [Sie  John  Romilly.J  I  disposed  of 
the  first  question  at  the  hearing,  and  on  consideration  I  am  confirmed 
in  the  view  I  then  took.  The  testator,  when  he  made  his  will,  had 
already  appointed  a  portion  of  the  fund  to  William  ;  he  refers  to  that 
circumstance  and  says,  "  I  make  no  further  appointment."  How  can  it 
be  contended,  that  this  is  an  appointment?  It  is  only  necessary  to  refer 
to  the  words,  to  show  that  it  can  neither  be  so,  either  in  form  or  in  inten- 
tion. It  may  be  said,  that  if  he  had  understood  what  the  effect  would 
be,  he  would  have  made  an  appointment,  but  that  admits  there  was  no 
appointment.  I  am,  therefore,  confirmed  in  the  opinion  I  formerlj' 
expressed,  that  this  is  not  an  appointment,  and  the  remaining  fund 
must,  therefore,  go  as  in  default  of  appointment. 

The  next  question  is,  whether  there  is  a  ease  for  election.  I  was 
desirous  to  look  at  the  authorities,  and  I  have  since  been  referred  to 
the  case  of  Blacket  v.  Lamb.,  14  Beav.  482,  which  was  decided  b^'  me, 
and  appears  to  me  to  be  exactly  this  point,  and  decisive  as  to  the  ques- 
tion of  election.  The  expression  here  is  this:  —  "  He  will  have  to 
bring  into  hotchpot  that  portion  of  the  fund  "  already  received  by  him, 
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and  then,  as  I  make  no  further  appointment,  the  whole  will  be  divided 
between  him  and  my  grandson.  This  shows  how  he  expected  and  be- 
lieved the  property  would  go,  but  it  is  no  disposition  of  any  part  which 
creates  the  obligation  to  elect.  It  is  sufficient  to  refer  to  the  marginal 
note  of  Blacket  v.  Lamb,  which  appears  perfectly  correct ;  it  is  this  : 
—  "A  testator  duly  appointed  a  fund  in  favor  of  objects  of  the  power 
absolutely,  and  he  also  bequeathed  to  them  his  own  property  '  espe- 
cially requesting  them  '  to  leave  the  appointed  fund  to  persons  not  ob- 
jects of  the  power.  Held,  that  this  did  not  raise  a  case  for  election. 
Held,  also,  that  the  result  would  have  been  different,  if  there  had  been 
a  direct  appointment  of  the  subject  of  the  power  to  strangers."  There 
it  was  held,  that  a  mere  desire,  expectation  or  wish,  did  not  create  any 
case  of  election. 

This  case  cannot,  I  think,  be  put  higher ;  and  I  am  therefore  of  opin- 
ion, that  this  special  case  must  be  answered  by  stating,  that  there  is  no 
appointment  by  this  will,  and  no  case  for  election.* 


WOOLEIDGE  V.  WOOLRIDGE. 

Chancekt.     1859. 
{Reported  H.  B.  V.  Johns.  63.] 

In  1809,  b3'  the  settlement  on  the  marriage  of  James  Woolridge, 
since  deceased,  and  Caroline  his  wife,  two  suras,  now  represented  b}' 
£2500  Three  per  Cent  Consols  and  £1897  \U.  9<f.  New  Three  per 
Cent.  Long  Annuities,  were  settled  upon  certain  trusts  for  their  benefit 
during  their  respective  lives ;  and  after  the  decease  of  the  survivor, 
upon  trust,  in  the  events  which  happened,  for  the  children  of  the  mar- 
riage, at  such  time  and  times,  and  in  such  proportions,  manner,  and 
form  as  Caroline  should  hy  deed  or  will  appoint ;  and  in  default  of  ap- 
pointment, upon  trust  for  all  the  children  of  the  marriage  equally. 

The  plaintiff  Otway  Woolridge,  and  the  defendants  James  Woolridge 
and  Caroline  Biscoe,  now  the  wife  of  the  defendant  William  Biscoe,  were 
the  only  children  of  the  marriage. 

In  1825,  Caroline  Woolridge,  having  survived  her  husband,  and  be- 
ing possessed  of  personal  estate  and  effects  of  her  own,  which  remained 
in  her  possession  at  her  death,  made  her  wUl,  by  which,  after  reciting 
her  marriage  settlement,  in  exercise  of  the  power  therein  contained, 
she  directed  and  appointed  that  George  Treweeke,  the  surviving  trustee 
under  her  settlement,  should,  from  and  immediately  after  her  decease, 
stand  possessed  of  the  said  stock,  and  the  dividends  thereon,  upon  the 
trusts  thereinafter  declared  of  the  same ;  and  as  to  all  other  real  and 
personal  estate  and  effects  over  which  she  had  any  disposing  power,  or 
1  See  Box  v.  Barrett,  L.  E.  3  Eq.  244  (1866). 
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which  should  belong  to  her  at  her  death,  she  devised  and  bequeathed 
the  same  to  George  Treweeke  and  Humphry  GrjUs,  upon  the  trusts 
thereinafter  declared  —  that  was  to  say,  upon  trust,  out  of  the  divi- 
dends, interest,  and  annual  proceeds  of  all  and  singular  the  said  trust 
monej's  and  premises,  to  paj'  an  annuity  to  her  daughter  Caroline  (then 
a  spinster),  so  long  as  she  should  continue  unmarried ;  and  as  to  all 
the  rest,  residue,  and  remainder  of  the  said  dividends,  interest,  and  an- 
nual proceeds  thereof,  upon  trust  to  pay  the  same  unto  and  between 
her  said  two  sons,  James  and  Otway,  their  executors,  administrators, 
and  assigns,  as  tenants  in  common ;  and  from  and  immediately  after 
the  marriage  of  her  said  daughter,  then  upon  trust  to  assign  and 
transfer  all  and  singular  the  said  trust  moneys  and  premises  unto  and 
between  her  said  sons  and  daughter,  in  equal  shares  and  proportions, 
as  tenants  in  common.  The  testatrix  then  proceeded  by  her  will  to 
direct  that  the  portion  of  her  said  daughter  should,  at  the  discretion  of 
the  trustees,  be  either  paid  to  her  husband  upon  his  making  a  com- 
petent settlement  on  her  and  on  her  issue,  or  otherwise  should  be 
settled  on  her  and  her  issue  in  such  manner  as  the  trustees  should 
think  proper  and  expedient ;  and  that  the  portions  of  her  sons  should 
be  considered  as  vested  interests  at  twentj'-one,  and  the  portion  of  her 
daughter  on  her  marriage.  Then,  after  making  provision  for  survivor- 
ship between  her  children,  in  case  any  of  them  should  die  before  the  re- 
spective times  aforesaid,  and  giving  to  her  daughter  in  the  event  of  her 
not  marrying  a  power  of  testamentary  appointment  over  the  share  to 
which  she  would  be  entitled  in  case  of  marriage,  the  testatrix  provided, 
that,  in  case  her  son  James  should  through  ill  health  be  incapacitated 
from  pursuing  anj-  profession  whereby  to  gain  his  livelihood,  she  directed 
the  trustees  to  pay  him  out  of  the  dividends,  interest,  and  annual  pro- 
ceeds of  the  trust  premises  an  annuity  of  £80,  to  be  in  lieu  of  his  share 
of  the  principal  of  the  trust  premises,  which  should  in  that  case  be 
divided  equally  between  her  other  children  the  said  Caroline  and 
Otway. 

By  a  codicil,  in  1850,  after  referring  to  her  daughter's  marriage  with 
the  defendant  Biscoe,  the  testatrix  directed  that  whatever  sums  of 
money  her  daughter  would  become  entitled  .to  under  her  will,  should, 
as  to  the  income  thereof,  be  enjoj-ed  by  her  for  her  own  sole  use  and 
benefit  during  her  life ;  and  that  after  her  death  the  principal  money 
should  belong  to  any  children  she  might  leave  at  her  death,  to  be  equally 
divided  amongst  them.  And  after  stating,  that,  from  the  afflicted  state 
of  her  eldest  son  James  (then  a  lunatic) ,  it  would  be  found  that  she  had 
amply  provided  for  his  maintenance  and  comfort  in  her  will,  as  to  an}' 
sums  of  money  to  which  her  son  Otway  might  become  entitled  under 
her  will,  she  directed  that  the  income  thereof  only  should  be  received 
by  him  during  his  life,  and  after  his  death  the  principal  should  be  equally 
divided  between  any  children  he  might  leave;  and  if  no  children,  or  he 
at  his  death  should  be  a  bachelor,  he  had  her  full  consent  to  his  dis- 
posing of  his  share  to  bis  sister  or  amongst  her  children,  as  his  own  in- 
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clination  and  jadgment  might  dictate :  and  in  case  of  his  marriage,  it 
was  the  testatrix's  wish  that  the  life  estate  in  the  income  should  be 
enjoyed  by  his  wife  after  his  decease. 

The  testatrix  died  in  1852.     The  plaintiff  was  a  bachelor. 

The  special  case  stated  that  James  Woolridge  was,  through  ill  health, 
permanently  incapacitated  from  pursuing  any  profession  wherebj*  to 
gain  his  livelihood,  and  was  a  lunatic  within  the  meaning  of  the  Act 
13  &  14  Vict.  c.  35. 

The  questions  for  the  opinion  of  the  court  were,  in  effect,  to  what 
interest  the  plaintiff  and  the  defendant  Caroline  Biscoe,  or  her  husband 
in  her  right,  were  entitled  in  the  said  trust  funds. 

Mr.  Sandys,  for  the  plaintiff,  and  Mr.  Wickens,  for  the  defendant, 
Caroline  Biscoe. 

Mr.  Law,  for  the  children  of  Caroline  Biscoe,  ten  of  whom  were 
infants. 

Mr.  Melville,  for  the  defendant  James  Woolridge,  his  special 
guardian  appointed  under  the  Act,  and  the  survi\'ing  trustee  of  the 
will. 

Vice-Chancelloe  Sir  W.  Page  Wood.  The  first  question  raised 
by  the  argument,  which  relates  to  the  quantum  of  interest  which  the 
parties  take  in  the  settled  funds  (irrespectivelj-  of  the  question  as 
to  election),  falls  clearlj'  within  the  authority  of  Carver  v.  Bowles, 
2  Russ.  &  My.  304,  308. 

The  testatrix  begins  her  will  by  appointing  the  whole  of  the  settled 
funds  upon  the  trusts  thereinafter  declared,  and  then,  after  devising 
and  bequeathing  her  residuary  real  and  personal  property  to  trustees 
upon  the  same  trusts,  she  declares  those  trusts  to  be  "  from  and  im- 
mediately after  the  marriage  of  her  said  daughter,  then  upon  trust  to 
assign  and  transfer  all  and  singular  the  said  trust  moneys  and  premises 
unto  and  between  her  said  sons  and  daughter,  in  equal  shares  and  pro- 
portions, as  tenants  in  common  ;  "  after  which  there  is  a  proviso,  that, 
in  case  her  son  James  should,  through  ill  health,  be  incapacitated  from 
pursuing  any  profession  wherebj-  to  gain  his  livelihood,  the  trustees  are 
to  pay  him,  out  of  the  annual  proceeds  of  the  trust  premises,  an  annuity 
of  £80,  to  be  in  lieu  of  his  share  of  the  principal  of  the  trust  premises, 
"  which  shall  in  that  case  be  divided  equally  between  mj'  other  children, 
the  said  Caroline  and  Otway." 

That  appointment  in  the  will  is  followed  by  various  attempts  on  the 
part  of  the  testatrix,  partly  in  her  will,  but  chiefly  in  the  codicil,  to 
modify  the  interests  so  appointed  in  favor  of  her  daughter  Caroline  and 
her  son  Otwaj',  and  to  give  ulterior  benefits  to  their  children  who  are 
not  objects  of  the  power. 

I  apprehend,  that  the  principle  upon  which  the  court  has  acted  in  all 
cases  of  this  description  is  similar  to  that  which  was  followed  in  Mayer  v. 
Townsend,  3  Beav.  443  ;  where,  there  being  in  the  first  instance  an  ab- 
solute direction  in  a  will  to  the  trustees  to  raise  a  sum  of  mone}'  for  the 
testator's  daughter,  followed  by  a  direction  to  invest  it,  and  to  pay  the 
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interest  to  the  daughter  for  her  life,  for  her  separate  use,  with  remainder 
to  her  children  absoluteli*  (there  being,  of  course,  no  ultimate  limitation 
over),  the  daughter  dying  without  ever  having  had  any  child,  her  per- 
sonal representatives  were  held  to  be  entitled  to  the  fund,  the  court 
being  of  opinion  that  the  subsequent  directions  did  not  operate  as  a 
revocation  of  the  original  bequest  in  favor  of  the  daughter,  but  were 
merely  directions  as  to  the  mode  in  which  that  bequest  should  be 
enjoyed. 

Here,  as  in  Carver  v.  Bowles,  the  directions  which  the  testatrix  has 
superadded  to  the  interests  appointed  by  her  will  in  favor  of  the 
plaintiff  and  the  defendant  Caroline,  so  far  as  they  tend  to  cut  down 
those  interests  to  estates  for  life,  with  remainder  to  their  children,  are 
invalid,  as  being  in  favor  of  persons  who  are  not  the  objects  of  the 
power ;  and,  being  so  invalid,  according  to  the  rule  adopted  in  that 
'  case,  the  appointees  take  absolutely. 

The  second  question,  which  is,  whether  or  not  a  case  of  election  is 
raised  under  circumstances  of  this  description,  is  one  of  a  little  more 
difficulty ;  foi',  although  the  same  question  arose  in  Carver  v.  Bowles, 
Sir  John  Leach,  while  deciding  that  the  parties  were  not  put  to  an  elec- 
tion, gives  no  reason  for  his  decision,  except  that  "  the  testator  having 
made  an  absolute  appointment  in  the  first  instance,  no  case  for  election 
was  raised."  The  principle,  however,  of  that  decision  appears  to  have 
been  this :  —  and  so  it  seems  to  have  been  understood  in  all  the  sub- 
sequent cases  in  which  Carver  v.  Bowles  has  been  cited,  — that,  where 
there  is  an  absolute  appointment  by  will  in  favor  of  a  proper  object  of 
the  power,  and  that  appointment  is  followed  by  attempts  to  modify  the 
interest  so  appointed  in  a  manner  which  the  law  will  not  allow,  the  court 
reads  the  will  as  if  all  the  passages  in  which  such  attempts  are  made 
were  swept  out  of  it,  for  all  intents  and  purposes  ;  i.  e.,  not  only  so  far 
as  they  attempt  to  regulate  the  quantum  of  interest  to  be  enjoyed  by 
the  appointee  in  the  settled  property,  but  also  so  far  as  they  might 
otherwise  have  been  relied  upon  as  raising  a  case  of  election. 

That  appears  to  me  to  be  the  clear  result  of  the  authorities ;  and  in 
conformity  with  that  view  I  must  hold  that  the  plaintiff"  and  the  defend- 
ant Caroline  are  each  of  them  entitled  to  a  moiety  of  the  settled  funds, 
subject,  in  the  case  of  each,  to  a  moiety  of  the  annuitj'  of  £80  charged 
by  the  testatrix  on  those  funds  and  on  her  residuary  estate ;  the  defend- 
ant Caroline  taking  her  moiety  during  her  life  (as  in  Carver  v.  Bowles) 
for  her  separate  use. 

Decree  accordingly. 
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IN  RE  FOWLER'S  TRUST. 

Chancery.    1859. 

[Reported  27  Seav.  362.] 

John  Fowler  by  his  will,  dated  in  1788,  devised  freeholds  and  a 
copyhold  estate  called  Vilner  to  the  use  of  his  son  Charles  Fowler  for 
life,  with  an  exclusive  power  of  appointment  to  his  children  and  grand- 
children (as  had  been  decided  in  bowler  v.  Cohn,  21  Beav.  360)  and  in 
default  of  appointment,  to  the  use  of  his  children  in  tail :  and  he  be- 
queathed £4000  in  trust  for  his  son  Charles  for  life,  and  from  and 
after  his  decease  in  trust  to  paj',  assign  and  transfer  the  principal  sum 
of  £4000,  or  the  stoclcs  or  securities  wherein  the  same  might  be 
invested,  unto  such  one  or  more  of  the  children  of  his  said  son  Charles, 
whether  born  in  the  testator's  lifetime  or  after  his  decease,  who,  being 
a  son  or  sons,  should  respectively  live  to  attain  his  or  their  age  or 
ages  of  twenty-one  years,  when  and  as  they  should  respectively  attain 
the  same,  or,  being  a  daughter  or  daughters,  should  live  to  attain  her 
or  their  respective  age  or  ages  of  twenty-one  years  or  be  married,  when 
and  as  they  should  respectively  attain  the  said  age  or  ages  or  be  mar- 
ried, which  should  first  happen,  in  such  parts,  shares  and  proportions, 
manner  and  form  as  his  son  Charles  by  any  deed  or  writing,  or  by  his 
last  will  and  testament  in  writing,  should  direct,  limit,  give  or  appoint 
the  same,  and  in  default  of  such  appointment  in  trust  to  pay,  transfer 
and  assign  the  same  unto  and  amongst  all  and  every  the  children  of  his 
son  Charles  (whether  born  in  the  testator's  lifetime  or  after  his  decease) 
who,  being  a  son  or  sons,  should  Ifve  to  attain  his  or  their  respective 
age  or  ages  of  twentj'-one  j'ears,  or  being  a  daughter  or  daughters, 
that  age  or  day  of  marriage,  which  should  first  happen,  equally  to  be 
divided  between  them,  if  more  than  one,  share  and  share  alike. 

The  testator  died  in  1 790.  His  son  Charles  had  seven  children  who 
attained  twenty-one,  two  of  whom  were  dead  at  the  date  of  his  will. 

Charles  Fowler  by  his  will,  dated  in  1848,  appointed  eight-tenths  of 
the  £4,000  to  five  of  his  children,  and  he  appointed  the  remaining  two- 
tenths  to  his  granddaughter,  Eliza  Sarah  Lavinia  Cohn  (the  only  child 
of  a  deceased  son),  and  he  appointed  the  freehold  and  copyhold  estate 
amongst  his  four  children  and  his  granddaughter. 

Charles  Fowler  died  in  184S,  possessed  of  a  few  trifling  movables, 
but  of  no  other  property  of  his  own.  The  eight-tenths  of  the  appointed 
fund  were  paid  to  his  five  children,  but  the  remaining  two-tenths,  ap- 
pointed to  his  granddaughter,  were  paid  into  court  under  the  Trustee 
Relief  Act.  This  petition  was  presented  by  the  granddaughter  and  her 
husband,  praying  a  declaration  that  the  two-tenths  of  the  £4,000  had 
been  well  appointed  to  her,  and  that  it  might  be  paid  out  of  court  to 
her  husband. 
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Mr.  Lloyd  and  Mr.  Amyot,  for  the  petitioner. 

Mr.  Follett  and  Mr.  Surrage,  contra. 

Mr.  Shapter,  for  the  trustees. 

The  Master  of  the  Rolls.  [Sir  John  Romili.y.J  On  the  best 
consideration  I  can  give  to  this  case,  I  am  of  opinion  that  it  does  not 
raise  any  case  of  election.  A  case  of  election  arises  where  a  testator, 
whether  under  a  power  or  not,  gives  property  which  belongs  to  one 
person  to  another,  and  gives  to  the  former  property  of  his,  the  testa- 
tor's ;  in  that  case  the  former  is  bound  to  elect  whether  he  will  give 
effect  to  the  disposition  of  his  own  estate  in  favor  of  the  latter,  and  if 
he  will  not,  then  he  cannot  take  any  of  the  benefits  intended  for  him  by 
the  will,  and  which  are  thereupon  made  available  for  compensating  the 
disappointed  legatee  or  devisee.  This  is  not  the  case  here,  for  there  is 
no  property  of  the  testator.  If  the  testator  has  improperly  exercised 
the  power,  so  that  the  property  will  go  as  in  default  of  appointment, 
it  will  be  divisible  among  the  seven  children,  five  only  of  whom  take 
benefits  under  this  will,  the  other  two  are  not  named  in  it. 

It  is  impossible  to  say  that  there  is  a  case  of  election  as  to  the  two 
who  take  nothing  under  the  will,  and  it  is  equallj'  so  as  to  the  others. 
The  case  of  Bristow  v.  Warde,  2  Ves.  Jr.  350,  laj-s  down  that  the 
doctrine  of  election  "  never  can  be  applied,  but  where,  if  an  election  is 
made  contrary  to  the  will,  the  interest  that  would  pass  by  the  will  can 
be  laid  hold  of  to  compensate  for  what  is  taken  away ;  therefore,  in  all 
cases,  there  must  be  some  free  disposable  property  given  to  the  person, 
which  can  be  made  a  compensation  for  what  the  testator  takes  away. 
That  (using  the  words  of  Lord  Loughborough)  cannot  apply  to  this 
case,  where  no  part  of  his  property  is  comprised  in  the  will  but  that 
which  he  had  power  to  distribute."  It  is  the  same  as  if  the  two-tenths, 
which  was  appointed  to  one  who  was  not  an  object,  went  over,  as  in 
default  of  appointment,  to  persons  who  had  nothing  to  do  with  the 
freehold  estate. 

On  the  best  consideration,  I  think  this  is  not  a  case  of  election,  and 
I  must  therefore  declare  that  two-tenths  of  the  fund  have  not  been 
properly  appointed,  and  that  they  go  as  in  default  of  appointment. 
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WOLLASTON  v.   KING. 

Chancekt.     1869. 

\RepoHedL.  B.  8  Eq.  165.] 

Sir  W.  M.  James,  V.  C*  In  this  case  a  testatrix  iiad  a  power  of 
appointment  over  a  considerable  sum  of  money,  a  limited  power  of 
appointment  in  favor  of  the  issue  of  the  marriage,  in  contemplation 
of  which  the  settlement  containing  the  power  was  made. 

By  a  will  purporting  to  be,  amongst  other  things,  an  execution  of 
the  power,  she  appointed  a  considerable  portion  of  the  settled  fund  to 
her  son  for  life,  with  remainders  to  such  persons  as  he  should  by  will 
appoint.  There  was  a  general  residuary  appointment  of  the  settled 
fund  subject  to  all  other  appointments  made  thereof  to  three  daughters. 

The  three  daughters  took  other  benefits  under  the  will  in  the  testa- 
trix's own  property. 

The  son  purported  to  exercise  the  power  of  appointment  given  by 
his  mother  to  him. 

My  predecessor  held  that  the  appointment,  so  far  as  it  gave  the  son 
a  testamentary',  and  only  a  testamentary,  power  of  appointment,  was 
void  as  tending  to  a  perpetuity,  and  he  further  held  that  the  portion  of 
the  settled  fund  attempted  to  be  subjected  to  that  power  went  not  as 
an  unappointed  part  to  the  objects  of  the  original  settlement,  but  under 
the  residuary'  appointment  in  the  mother's  will  to  the  three  daughters. 

In  this  state  of  things  the  question  arose  which  I  have  now  to  deter- 
mine. The  persons  who  would  have  taken  under  the  conjoint  opera- 
tions of  the  son's  will  and  the  mother's  will,  if  they  had  constituted  a 
valid  appointment  of  the  trust  fund,  insist  that  the  daughters,  who 
take  by  reason  of  the  mother  having  no  power  to  make  such  disposi- 
tion, taking  also  under  the  will  property  which  the  mother  had  the 
fullest  power  to  dispose  of  at  pleasure,  ought  to  elect  between  the  two 
benefits  which  they  take. 

The  ordinary  principle  is  clear  that  if  a  testator  gives  property  by 
design  or  by  mistake  which  is  not  his  to  give,  and  gives  at  the  same 
time  to  the  real  owner  of  it  other  property,  such  real  owner  cannot 
take  both. 

And  the  principle  has  been  applied  where  the  first  gift  is  made  pur- 
porting to  be  in  execution  of  a  power ;  so  that,  if  under  a  power  to 
appoint  to  children,  the  donee  of  the  power  appoints  to  grandchildren, 
which  is  bad,  and  the  children  who  are  entitled  to  claim  by  reason  of 
the  badness  of  the  appointment  also  take  under  the  will  other  property, 
the  grandchildren  are  entitled  to  put  them  to  an  election.  But  to  this 
rule,  so  far  as  regards  appointments,  a  notable  exception  is  taken,  viz., 
that  when  there  is  an  appointment  to  an  object  of  the  power,  with 
1  Only  the  opinion  is  here  printed. 
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directions  that  the  same  shall  he  settled,  or  upon  any  trust,  or  suhject 
to  any  condition,  then  the  appointment  is  held  to  be  a  valid  appoint- 
ment, and  the  superadded  direction,  trust,  or  condition  is  void,  and 
not  only  void,  but  inoperative  to  raise  any  case  of  election. 

This  rule  has  not  been  followed  in  the  Irish  case  otMoriarty  v.  Mar- 
tin, 3  Ir.  Ch.  Rep.  26,  which  is  said  to  have  received  the  approval  of 
Lord  St.  Leonards.  Notwithstanding  that  case  and  that  approval,  I 
feel  bound  by  the  current  of  the  English  authorities. 

I  have  endeavored  to  extract  from  these  cases  a  principle  which  I 
can  apply  to  the  decision  of  the  case  before  me.  The  rule  laid  down 
by  the  Master  of  the  Rolls  in  Whistler  v.  Webster,  2  Ves.  367,  is,  in 
general  terms,  "  that  no  man  shall  claim  any  benefit  under  a  will  with- 
out conforming,  so  far  as  he  is  able,  and  giving  effect  to  everything 
contained  in  it  whereby  any  disposition  is  made  showing  an  intention 
that  such  a  thing  shall  take  place." 

This  rule,  expressed  in  these  terms,  was  certainly  not  applied  in  the 
case  of  Carver  v.  Bowles,  2  Russ.  &  Mj-.  301,  and  the  cases  which 
followed  it.  There  it  was  clear  that  certain  persons  were  intended  to 
take  benefits  under  the  will,  and  other  persons  were  allowed  to  take 
other  benefits  without  conforming  to,  and  giving  eflFect  to,  the  first  dis- 
positions, and,  in  fact,  after  defeating  them.  But  why?  The  only 
mtelligil)le  principle  which  I  can  find  is  that  it  was  held  that  the  failure 
of  the  first  dispositions,  so  far  as  they  failed,  did,  under  the  will  itself, 
enure  for  the  benefit  of  the  legatees  ;  that  the  legatees  were  allowed  to 
retain  both  benefits  because  they  took  both  as  legatees  under  the  will 
itself  without  calling  in  aid  any  other  instrument  or  any  adverse  title. 
It  results  in  this,  that  the  rule  as  to  election  is  to  be  applied  as  between 
a  gift  under  a  will  and  a  claim  dehors  the  will,  and  adverse  to  it,  and 
is  not  to  be  applied  as  between  one  clause  in  a  wiU  and  another  clause 
in  the  same  will. 

It  would  seem  a  very  strange  thing  that  in  construing  the  same  in- 
strument the  court,  dealing  with  a  clause  in  which  a  fund  is  expressed 
to  be  given  partly  to  A.  and  partly  to  B.,  should  hold  that  the  gift  to 
A.  being  void,  the  testator's  intention  is  that  B.  should  take  the  whole  ; 
and  then  coming  to  another  clause  in  which  another  fund  is  given  to 
B.,  and  no  mention  of  A.  at  all,  it  should  hold  that  there  is  an  implied 
condition  that  B.  should  give  back  part  of  that  which  it  was  the  tes- 
tator's intention  that  he  should  take.  It  is  also  material  that  the  reason 
■why  the  gift  fails  is  that  there  was  an  attempt  to  create  a  power  in  vio- 
lation of  the  rules  of  law.  I  apprehend  that  it  is  not  for  this  court  to 
aid  such  an  attempt,  either  by  the  application  of  the  doctrine  of  election 
or  otherwise. 

The  great  difficulty,  moreover,  of  applying  the  doctrine  of  election  to 
such  a  case  as  this  is  strikingly  exemplified  in  this  particular  instance 
by  the  conflicting  claims  which  have  arisen  to  the  benefit  which  would 
arise  from  tlie  application  of  that  doctrine. 

The  appointees  named  in  the  son's  will  say,  "  By  the  conjoint  opera- 
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tion  of  the  two  wills  the  mother  has  expressed  her  wish  to  give  us  cer- 
tain benefits  which  have  been  intercepted  b\'  the  daughters.  Let  the 
daughters  make  it  good  out  of  the  mother's  will."  But  the  creditors  of 
the  son  sa^-,  "  No,  j'ou  never  could  have  taken  the  benefits ;  nothing 
has  ever  been  intercepted  from  you ;  it  being  a  general  power  of  ap- 
pointment, and  the  son  being  largely  indebted,  any  appointment  made 
by  him  would,  by  the  application  of  another  rule  of  equity,  have  gone 
to  his  creditors."  It  seems  to  me  that  there  is  great  force  in  this  con- 
tention of  the  creditors  in  destroying  any  claims  of  the  specific  ap- 
pointees, but  that  their  own  equity  to  compensation  by  reason  of  the 
doctrine  of  election  is  far  too  complicated  and  remote  to  entitle  them  to 
the  interference  of  this  court.  I,  however,  only  relj'  on  this  conflict  of 
claims  as  showing  the  prudence  of  not  extending  rights  under  the  im- 
plication of  somewhat  refined  equities  like  the  doctrine  of  election, 
bej-ond  the  simple  cases  which  have  been  decided,  and  which  are 
sufficient  to  provide  for  all  cases  ordinarily  likely  to  occur,  and  for  all 
cases  for  which  there  is  any  substantial  object  in  providing. 
'    Mr.    Willcock,  Q.  C,  and  Mr.  G.  JV.  Colt,  for  the  plaintifl's. 

Mr.  W.  M.  James,  Q.  C,  and  Mr.  E.  Horton  Smith,  for  Robert 
William  King,  the  brother  and  executor  of  James  Euseby  King. 

Mr.  Say,  Q.  C,  and  Mr.  Siggins,  for  the  daughters  of  the  testatrix. 

Mr.  Druce,  Q.  C,  and  Mr.  T.  Hughes,  for  the  legatees  under  the 
will  of  J.  E.  King. 
•    Mr.  C.  C.  £arber,  for  other  parties? 

1  Cf.  In  re  Warren's  Trusts,  26  Ch.  D.  208  (1884) ;  In  re  Handcock's  Trusts,  23 
L.  R.  Ir.  34  (1888). 

See  Gray,  Rule  against  Perpetuities,  §§  557,  e<  seq. 
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WHITE  V.  WHITE. 
Chancery  Division.     1882. 
[Reported  22  Ch.  D.  555.] 

John  R.  White,  of  Bruton,  Somerset,  was  twice  married,  and  by  his 
first  wife,  Clary  White,  he  had  seven  children,  one  son  and  six  daugh- 
ters, and  by  his  second  wife;  Ann  White,  he  had  two  children,  one  son 
and  one  daughter. 

On  his  first  marriage  a  settlement  was  made,  dated  the  8th  of  Sep- 
tember, 1845,  whereby  he  settled  his  reversionary  interest  in  part  of 
an  estate  called  the  Coombe  Hill  estate  for  the  benefit  of  himself  and 
Clary  White  for  their  lives,  and  subject  thereto  upon  trust  for  the 
children  and  issue  of  himself  and  the  said  Clary  White  in  such  manner 
as  (in  the  events  which  happened)  he  the  said  John  R.  White  should 
appoint,  with  a  gift,  in  default  of  appointment,  to  the  children  of  the 
marriage. 

Clary  White  died  and  J.  R.  White  married  again  in  1869,  but  no 
settlement  was  made  on  the  second  marriage. 

Previously  to  the  date  of  his  will  the  said  John  R.  White  had  issue 
by  l^is  second  marriage  and  acquired  other  shares  in  the  Coombe  Hill 
estate,  and  by  his  will,  dated  the  11th  of  November,  1872,  after  refer- 
ring to  the  settlement  of  1845,  he  continued,  "  In  execution  of  the 
power  of  appointment  given  by  the  settlement,  I  appoint  my  shares  in 
the  Coombe  Hill  estate  comprised  in  the  said  settlement  unto  my  eldest 
son  Walter,  his  heirs  and  assigns,  but  subject  to  the  charges  in  favor 
of  his  brother  and  sisters  in  this  my  will  hereinafter  mentioned,  and  in 
everj'  other  respect  I  confirm  my  said  settlement.  I  devise  mj'  remain- 
ing shares  in  the  said  Coombe  Hill  estate  and  the  close  adjoining  which 
I  have  purchased  unto  my  eldest  son,  his  heirs  and  assigns,  but  subject 
to  such  charges  in  favor  of  his  brother  and  sisters  as  shall  equalize  the 
shares  of  all  my  children  in  all  my  said  property." 

He  then  gave  certain  bank  shares  to  his  said  eldest  son,  to  be  ac- 
counted for  as  part  of  his  share,  and  "  to  be  charged  with  such  a  sum 
as  should  equalize  the  shares  of  all  his,  the  testator's,  children  in  all 
his  property." 

The  testator  then  directed  that  his  sister  Julia  should  be  permitted 
to  reside  on  a  part  of  the  Coombe  Hill  estate,  which  was  included  in 
the  settlement,  for  her  life  at  a  specified  rent. 

He  devised  the  residue  of  his  real  and  personal  estate  to  trustees  for 
sale,  and  directed  them  to  pay  his  widow  an  annuity,  and  to  pay  the 
remainder  of  the  income  to  his  children,  and  on  his  wife's  death  to  pay 
the  capital  to  his  children  then  living. 

This  was  an  action  for  the  administration  of  the  estate  of  Joha 
Richard  White. 
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In  addition  to  the  settled  property  sufficient  was  given  by  the  will  for 
the  benefit  of  the  elder  son  to  enable  the  trustees  by  apportionment  to 
equalize  the  shares  of  all  the  children. 

The  children  of  the  second  marriage  and  the  testator's  sister  Julia 
not  being  objects  of  the  power,  the  question  arose  whether  thej'  were 
entitled  to  enforce  the  dispositions  of  the  settled  propertj'  which  were 
in  excess  of  the  power  so  as  to  raise  a  case  of  election  in  their  favor, 
if  the  children  of  the  first  marriage  declined  to  give  effect  to  those 
dispositions. 

Cookson,  Q.  C,  and  -B.  -B.  Mogers,  for  the  plaintiflTs,  two  infant 
children  of  the  first  marriage. 

Everitt,  Q.  C,  and  Rawlins,  for  Walter,  the  elder  son. 

Cozens-Harcly,  Q.  C,  and  Dyne,  for  the  children  of  the  second 
marriage. 

Fry,  J.,  stated  the  two  marriages  of  the  testator  and  the  settlement, 
and  said :  — 

At  the  time  of  his  will  the  testator  John  R.  White  had  issue  of  his 
second  marriage,  who  were  of  course  not  objects  of  the  power  contained 
in  the  marriage  settlement.  B}-  his  will  the  testator  recited  the  settle- 
ment of  1845  made  on  his  marriage  with  his  first  wife  Clary  as  a  settle- 
ment "  whereby  I  conveyed  to  trustees  therein  named  my  reversionary 
interest  after  the  decease  of  my  mother  to  certain  shares  in  an  estate 
called  Coombe  Hill." 

Now  I  pause  here  to  observe  that  he  describes  this  interest  in  the 
property  which  he  had  conveyed  to  his  trustees  as  if  it  were  still  Jiis 
own,  and  he  calls  it  "my  reversionary  interest."  Tliat  ma}'  be  ex- 
plained, it  is  said,  by  saving  it  was  his  reversionary  interest  at  the 
date  of  the  settlement,  but  I  think  the  subsequent  language  shows  he 
thought  it  was  part  of  liis  property. 

Then  he  recites  the  death  of  his  mother  and  his  wife,  and  he  saj's, 
"  Now  I  do  hereby  hy  virtue  and  in  execution  of  the  power  of  appoint- 
ment given  to  me  by  the  settlement  appoint  my  shares  in  the  Coombe 
Hill  estate  unto  my  eldest  son  Walter,  his  heirs  and  assigns,  but  sub- 
ject to  the  charges  in  favor  of  his  brother  and  sisters  in  this  my  will 
hereinafter  mentioned,  and  in  every  other  respect  I  confirm  my  said 
settlement."  There,  again,  I  stop  to  make  this  observation,  that  what 
he  appoints  he  describes  as  "  my  said  shares  "  as  if  they  were  still  part 
of  his  property. 

Then  he  proceeds  to  devise  the  other  shares  which  he  had  acquired  in 
the  Coombe  Hill  property  and  the  adjoining  closes,  which  were  in  no 
waj-  subject  to  the  settlement  of  1845  to  his  said  son  Walter  "  subject 
to  such  charges  in  favor  of  his  brother  and  sisters  as  shall  equalize  the 
shares  of  all  my  children  in  all  my  said  property." 

Now  it  appears  to  me  plain  that  the  charges  referred  to  in  the  first 
clause,  namelj',  the  charges  on  the  settled  shares  in  the  Coombe  Hill 
property  are  the  same  charges  as  those  which  are  imposed  on  the  other 
shares  in  the  Coombe  Hill  property,  and  on  the  entirety  of  the  adjoin- 
ing closes.    There  is  only  one  set  of  charges. 
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[His  Lordship  read  the  further  clauses  in  the  will  relating  to  the  gift 
of  the  bank  shares,  and  the  direction  that  the  testator's  sister  should 
reside  on  part  of  the  settled  Coombe  Hill  estate,  and  continued  as 
follows :  — ] 

Now  the  first  question  arises  in  this  wa3'.  The  two  first  clauses  in 
the  will  have  made  the  settled  propertj'  and  the  unsettled  property  sub- 
ject to  the  same  charges  in  favor  of  persons  who  are  not  objects  of  the 
power  of  appointment.  Does  that  create  a  ease  of  election  in  favor^f 
those  persons,  namely,  the  children  of  the  second  family,  who  were 
clearly  entitled  under  the  terms  of  his  disposition  to  charges  upon  both 
the  settled  and  the  unsettled  property,  or  does  it  create  no  case  of  elec- 
tion at  all  ?  It  is  plain  that  they  are  objects  of  the  charges  on  the  settled 
property,  and  it  is  plain  that  the  persons  who  take  that  settled  property 
in  default  of  the  exercise  of  the  power,  are  themselves  objects  of  benefits 
conferred  bj'  gifts  of  the  unsettled  property.  Prima  facie  therefore 
you  have  a  case  in  which  the  persons  who  take  the  settled  propertj' 
take  also  under  the  will  benefits  out  of  the  unsettled  property,  and  if 
they  take  the  settled  property  in  a  manner  which  defeats  the  intention 
of  the  testator,  that  would  appear  to  give  rise  to  a  case  for  compensa- 
tion to  the  persons  who  are  so  disappointed. 

That  this  is  the  general  rule  as  regards  appointments  can  hardly  be 
doubted.  It  has  been  stated  bj'  Sir  W.  M.  James,  when  Vice-Chancellor, 
in  'Wollaston  v.  King,  Law  Rep.  8  Eq,  165,  174,  in  these  terms,  adopt- 
ing the  words  of  the  judgment  in  Whistler  v.  Wesbter,  2  Ves.  367,  that 
no  man  shall  claim  anj'  benefit  under  a  will  without  conforming,  as  far 
as  he  is  able,  and  giving  effect  to  everything  contained  in  it,  whereby 
any  disposition  is  made  showing  an  intention  that  such  a  thing  should 
take  place. 

But  there  is  a  class  of  cases  which  at  first  sight  appear  to  be  in  con- 
flict with  the  generalitj'  of  that  rule.  That  class  of  authorities  consists 
of  Carver  v.  Bowles,  2  Russ.  &  Mj'.  304 ;  Woolridge  v.  Woolridge, 
Joh.  63,  and  other  cases  of  the  same  description,  including  the  case 
of  Wollaston  v.  King,  which  I  have  just  mentioned.  In  those  cases 
the  testator  had  exceeded  the  power  vested  in  him  bj-  directing  that 
certain  propertj-  which  he  had  in  the  first  place  appointed  absolutely-  to 
an  object  of  the  power,  should  be  held  upon  trusts  or  subject  to  con- 
ditions in  favor  of  persons  who  were  not  objects  of  the  power,  but  who 
would  probably  be  objects  of  any  settlement  or  provision  which  might 
be  made  by  the  appointee.  The  question,  therefore,  arose  whether  those 
gifts  to  the  persons  not  objects  of  the  power  were  void,  or  whether  the 
absolute  appointment  must  be  held  good  and  the  modifications  be  re- 
jected, and  the  conclusion  which  the  court  arrived  at  was,  that  as  there 
was  an  absolute  gift  to  the  object  of  the  power,  that  must  prevail,  and 
the  modifications  which  were  not  valid  in  law  must  be  rejected  ;  and  the 
moment  the  court  arrived  at  that  conclusion  it  was  apparent  that  no 
case  of  election  arose  ;  because  the  object  of  the  power  is  the  only  per- 
son who  takes ;  and  there  is  no  conflict  between  him  and  a  person  who 
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is  not  an  object  of  it.  Therefore  in  those  cases  the  whole  question  as 
to  election  fell  to  the  ground. 

The  question  I  have  to  determine,  therefore,  is  this :  Can  the  gift  to 
Walter  stand,  and  the  condition  that  it  shall  be  subject  to  a  charge  be 
rejected  so  far  as  it  is  in  excess  of  the  power,  or  can  the  appointment 
to  Walter  take  effect  only  so  far  as  the  testator  intended  him  to  take 
it?  It  appears  to  me  that  the  question  may  be  really  stated  in  another 
^y.  Is  the  condition  or  charge  in  the  present  case  such  a. disposi- 
tion of  the  gift  to  Walter  as  according  to  the  ordinary  course  of  family 
arrangements  in  this  country  he  would  be  likely,  to  make  ?  I  think  it 
is  not.  It  differs  entirely  from  an  appointment  to  a  person,  subject  to 
a  declaration  of  trust  for  the  benefit  of  the  issue  or  husband  or  family 
of  that  person.  It  is  an  attempt  by  the  testator  to  impose  on  the  ap- 
pointed property  an  obligation  to  produce  an  equality  between  the 
objects  of  the  power  and  the  other  members  of  his  family.  I  think, 
therefore,  the  present  case  is  not  within  the  principles  of  Carver  v, 
iBowles,  and  the  cases  I  have  referred  to. 

That  being  so,  I  hold  that  a  case  of  election  has  arisen  between  the 
persons  who  claim  in  default  of  the  exercise  of  the  power,  and  those 
who  claim  under  the  gift  in  the  will. 

His  Lordship  then  gave  judgment  on  certain  other  points  arising 
under  the  will. 


IN  EE  VARDON'S  TRUSTS. 

CouET  OF  Appeal.     1885. 

{B^'poHed  31  Gh.  Die.  275.] 

Appeal  of  Mrs.  Walker  from  a  decision  of  Mr.  Justice  Kay  (28  Ch. 
D.  124).  The  facts  sufficientlj'  appear  in  the  report  of  the  case  in  the, 
court  below,  and  in  the  judgment  delivered  by  Lord  Justice  Fry. 

The  question  raised  was  whether  Mrs.  Walker,  on  whose  marriage^ 
when  an  infant,  £5,000  was  settled  upon  trusts  under  which  the  income 
was  to  be  paid  to  her  for  her  sole  and  separate  use  without  power  of 
anticipation,  could  take  £8,573,  which  was  afterwards  bequeathed  to 
her,  without  bringing  it  into  the  settlement  in  accordance  with  her 
covenant  in  the  deed  of  settlement  to  settle  after-acquired  property, 
and  without  making  compensation  under  the  doctrine  of  election  out  of 
the  £5,000,  The  trustees  of  the  settlement  disputed  her  right  to  take 
both  sums,  and  claimed  to  have  the  income  of  the  £5,000  applied  in 
making  compensation  for  those  disappointed  by  her  electing  to  avoid 
her  covenant  to  settle.  The  executors  under  the  will  having  paid  the. 
£8,573  into  court  under  the  Trustee  Relief  Act," and  Mrs.  Walker  hav- 
ing petitioned  the  court  for  the  payment  of  it  to  her,  the  question  came 
before  Mr.  Justice  Kay  on  originating  summons  under  Order  lv. 
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That  learned  judge  decided  that  the  income  of  the  £5,000  should  be 
applied  in  making  compensation  to  the  persons  disappointed  by  Mrs. 
Walker's  election. 

Mrs.  Walker  appealed. 

W.  Pearson,  Q.  C,  and  £1.  Ward,  for  Mrs.  Walker. 

Hastings,  Q.  C,  and  P.  Kingdon,  contra. 

Charles  Parke,  for  the  trustees  of  the  settlement. 

StaUard,  for  a  son  of  the  marriage. 

Dec.  18.  The  following  judgment  of  the  court  (Lord  Esher,  M.  R., 
and  BowEN  and  Fry,  L.  JJ.)  was  now  delivered  by 

Fry,  L.  J.  In  the  year  1860  a  marriage  was  in  contemplation  be- 
tween Mr.  Walker  and  Miss  Vardon.  Thereupon  a  settlement  was 
executed  which  contained,  amongst  other  things,  the  recital  of  an  agree- 
ment that  the  intended  wife  and  husband  should  enter  into  the  covenant 
thereinafter  contained  for  the  settlement  of  her  future  estate.  By  this 
settlement  Mr.  Walker,  the  intended  husband,  settled  certain  property 
upon  trust  for  himself  for  life,  then  for  his  intended  wife  for  life,  and 
then  for  the  children  of  the  marriage  ;  and  bj'  the  same  settlement  Mr. 
Vardon,  the  father  of  the  intended  wife,  settled  other  property  upon  the 
same  trusts,  except  that  as  to  £5,000,  part  thereof,  the  intended  wife 
took  the  first  life  interest  therein,  for  her  separate  use,  with  a  restraint 
on  anticipation  in  terms  to  be  hereafter  mentioned.  The  settlement 
contained  a  covenant  by  each  of  them,  the  intended  husband  and  wife, 
to  settle  anj'  after  acquired  property  of  the  wife  upon  the  trusts  there- 
inbefore declared  concerning  the  property  of  the  husband,  except  that 
the  ultimate  trust  in  default  of  children  was  to  be  for  the  wife.  This 
settlement  was  executed  by  both  husband  and  wife,  but  the  wife  was 
at  the  date  of  the  marriage  an  infant,  though  that  circumstance  does 
not  appear  on  the  deed. 

In  1883,  under  a  bequest  to  Mrs.  Walker  contained  in  the  will  of  her 
deceased  brother,  she  became  entitled  to  £8,573  for  her  separate  use. 
Mrs.  Walker  claims  to  receive  this  sum  of  £8,573,  and  also  the  income 
of  the  £5,000  in  which  she  had  a  life  interest  in  possession  without 
power  of  anticipation.  On  the  contrary  the  trustees  of  the  settlement 
contend  that  she  cannot  take  both,  and  that  the  husband  and  the 
children  of  Mrs.  Walker  are  entitled  to  have  the  income  of  the  £5,000 
applied  in  compensation  of  their  claims  under  the  covenant  to  settle. 
Mr.  Justice  Kay  has  decided  that  the  trustees'  contention  is  right.  Mrs. 
Walker  has  appealed. 

Mrs.  Walker  contends  that  she  is  entitled  to  retain  the  benefit  under 
the  settlement  because  it  is  income  settled  to  her  separate  use  free  from 
the  power  of  anticipation :  and  that  she  is  entitled  to  the  benefit  given 
to  her  by  her  brother's  will  because  the  will  which  gives  it  to  her  is 
operative,  and  the  covenant  which  would  take  it  away  from  her  is 
inoperative. 

As  she  was  an  infant  atthe  time  of  the  execution  of  the  settlement 
and  of  the  marriage,  it  is  evident  that  her  contention  must  prevail  unless 
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she  can  be  reached  by  the  doctrine  of  election.  That  doctrine  rests, 
not  on  the  particular  provisions  of  the  instrument  which  raises  the  elec- 
tion, but  on  the  presumption  of  a  general  intention  in  the  authors  of  an 
instrument  that  effect  shall  be  given  to  everj'  part  of  it,  "  the  ordinary 
intent,"  to  use  the  words  of  Lord  Hatherley,  Cooper  v.  Cooper^  Law 
Rep.  7  H.  L.  71,  "  implied  in  eA'ery  man  who  affects  by  a  legal  instru- 
ment to  dispose  of  property,  that  he  intends  all  that  he  has  expressed." 
This  general  and  presumed  intention  is  not  repelled  by  showing  that 
the  circumstances  which  in  the  event  gave  rise  to  the  election  were  not 
in  the  contemplation  of  the  author  of  the  instrument  (  Cooper  v.  Cooper^, 
but  in  principle  it  is  evident  that  it  may  be  repelled  b}-  the  declaration 
in  the  instrument  itself  of  a  particular  intention  inconsistent  with  the 
presumed  and  general  intention. 

For  example,  if  the  settlement  in  question  had  contained  an  express 
declaration  that  in  no  case  should  the  doctrine  of  election  be  applied 
to  its  provisions,  there  seems  to  be  no  reason  whj'  such  a  declaration 
should  not  have  full  effect  given  to  it.  The  late  Mr.  Swanston  appears 
to  us  to  have  correctl3'  enunciated  the  larw  on  this  point,  when  he  said  : 
"  The  rule  of  not  claiming  bj'  one  part  of  an  instrument  in  contradic- 
tion to  another,  has  exceptions ;  and  the  ground  of  exception  seems  to 
be,  a  particular  intention,  denoted  by  the  instrument,  different  from  that 
general  intention,  the  presumption  of  which  is  the  foundation  of  the 
doctrine  of  election."     (1  Sw.  404,  w.) 

The  settlement  in  the  present  case  declares  that  the  income  of  the 
fund  in  question  should  be  paid  to  Mrs.  Walker  for  her  sole  and  separ- 
ate use,  that  her  receipt  alone  should  be  a  sufficient  discharge  for  the 
same,  and  that  she  should  not  have  power  to  dispose  or  deprive  herself 
of  the  benefit  thereof  in  the  way  of  anticipation. 

"What  is  the  force  and  effect  of  this  restraint  on  anticipation?  It 
provides  that  nothing  done  or  omitted  to  be  done  b3'  Mrs.  Walker  at 
any  given  time  shall  deprive  her  of  the  right  to  receive  from  the  trus- 
tees the  next  and  every  succeeding  paj-ment  of  the  income  of  the  fund 
as  it  becomes  due.  But  if  she  be  put  to  her  election,  and  if  by  her  elec^ 
tion  she  deprives  herself  of  the  right  to  receive  subsequent  payments  of 
the  income  until  her  husband  and  children  are  compensated,  it  follows 
that  she  has  by  the  act  of  election,  or  by  the  default  in  performing  her 
covenant,  deprived  herself  of  the  benefit  of  the  income  in  the  way  of 
anticipation,  whicli  is  the  ver^-  thing  which  the  settlement  declares  that 
she  cannot  do.  This  settlement,  therefore,  in  our  judgment,  contains  a 
declaration  of  a  particular  intention  inconsistent  with  the  doctrine  of 
election,  and  therefore  excludes  it. 

This  conclusion  appears  to  us  consonant  with  the  general  understand- 
ing of  men  and  women  in  England  at  the  present  day.  A  provision  for 
a  married  woman  who  is  restrained  from  anticipation  is  regarded  as 
giving  the  highest  security  known  to  the  law  that  the  married  woman 
shall,  come  what  may  to  herself  and  her  husband,  have  from  half-year 
to  half-year  some  moneys  paid  into  her  very  hands  to  increase  her  com- 
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forts  or  to  supply  her  with  maintenance.  And  this  security  would  be 
seriously  imperilled  if  by  the  doctrine  of  election  she  could  take  in  lieu 
of  this  inalienable  provision  a  sum  of  money  or  other  benefit  which  she 
might  forthwith  make  over  to  her  husband  or  squander  at  her  choice. 
Suppose,  to  imagine  events  which  nothing  in  the  present  case  suggests 
as  probable,  suppose  that  Mrs.  Walker  were  put  to  her  election,  that 
she  took  the  £8,000,  and  that  she  lost  her  annual  income  of  the  £5,000, 
and  immediately  squaudered  or  lost  the  £8,000,  she  might  pass  the  rest 
of  her  life  in  that  very  poverty  and  need  against  which  the  inalienable 
provision  of  the  settlement  was  designed  to  protect  her. 

Hitherto  we  have  discussed  this  case  as  if  it  were  unaffected  b}'  au- 
thority. But  that  is  not  entirely  so.  In  Willoughby  v.  Middleton, 
2  J.  &  H.  344,  the  late  Lord  Hatherlej',  then  a  Vice-Chancellor,  de- 
cided that  a  married  woman  should  be  put  to  her  election  between 
certain  benefits  derived  under  a  will  for  her  separate  use  without  any 
restraint  on  anticipation,  and  the  life  interest  to  her  separate  use  with- 
out power  of  anticipation  given  to  her  under  a  settlement  executed  when 
she  was  an  infant ;  and  the  decision  in  this  case  was  stated  without 
any  expression  of  disapproval  bj-  Lord  Selborne  in  Codrington  v.  Lind- 
say, Law  Rep.  8  Ch.  578. 

On  the  other  hand,  the  late  Master  of  the  Bolls,  Sir  George  Jessel, 
in  Smith  v.  Lucas,  18  Ch.  D.  531,  criticised  the  decision  of  Lord  Hath- 
erly  in  Willoughby  v.  Middleton,  and  observed  forcibly  on  the  incon- 
veniences which  would  follow  if  that  decision  were  to  prevail ;  and  this 
case  before  the  Master  of  the  Rolls  was  referred  to  without  disapproval 
by  Earl  Selborne  in  the  House  of  Lords  in  Cahill  v.  Cahill,  8  App. 
Cas.  420,  427.  Mr.  Justice  Cliitty,  in  L%  re  Wheatley,  27  Ch.  D.  606, 
has  followed  the  late  Master  of  the  Rolls,  whilst  Mr.  Justice  Kay  has 
in  the  case  now  under  appeal  followed  Lord  Hatherley.  In  this  con- 
flict of  opinion  in  the  courts  of  the  first  instance  and  in  the  absence  of 
an3'  decision  in  the  House  of  Lords  or  in  this  court  we  feel  ourselves 
at  libertj',  and  therefore  bound,  to  decide  the  question  before  us  upon 
principle. 

Upon  principle  we  are  of  opinion,  for  the  reasons  already  given,  that 
the  order  of  Mr.  Justice  Kay  cannot  be  sustained,  and  we  discharge  the 
same,  and  declare  that  the  appellant  is  not  bound  to  elect. 

The  proceedings  in  -the  present  case  have  arisen  out  of  the  payment 
into  court  under  the  Trustee  Belief  Act  of  the  £8,573,  representing  the 
legacy  given  to  Mrs.  Walker  by  her  brother's  will.  In  that  matter  she 
presented  a  petition,  and  she  subsequently  took  out  an  originating  sum- 
mons for  the  decision  of  the  question,  and  the  trustees  of  the  settlement 
have  represented  all  parties  contesting  Mrs.  Walker's  claim.  We  direct 
the  costs  of  Mrs.  Walker  to  be  paid  out  of  the  fund  in  court,  and  the 
costs  of  the  trustees  to  be  paid  out  of  the  £5,000  in  which  she  is 
entitled  to  a  present  life  interest.^ 

1  Cf.  In  re  Lord  Chesham,  31  Cli.  D.  466  (1886) ;  Hamilton  v.  Hamilton,  [1892] 
I  Ch.  396;  Haijnet  v.  Foster,  [1901]  1  Ch.  361. 
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IN  RE  BRADSHAW, 

Chancery  Division.     1902. 
[Reported  [1902]  1  Ch.  436.] 

Adjourned  summons.  William  Bradshaw  by  his  will,  dated  Janu- 
arj-  22,  1853,  devised  and  bequeathed  a  portion  of  his  residuary  real 
and  personal  estate  to  a  trustee  upon  trust  to  pay  the  yearly  rents  and 
■  profits  thereof  to  his  son  Arthur  Bradshaw  during  his  life,  and  after  his 
decease  in  trust  for  all  and  every  or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  children  or  other  issue  of  his  said  son  Arthur 
Bradshaw  (such  other  issue  to  be  born  within  the  limits  allowed  by 
law),  for  such  estate  or  estates,  and  if  more  than  one  in  such  propor-- 
tions  and  with  such  limitations  over  for  the  benefit  of  the  said  children 
or  other  issue  or  some  or  one  of  them,  and  with  such  restrictions  and  in 
all  respects  in  such  manner  as  his  said  son  Arthur  Bradshaw  should  by 
his  will  or  any  testamentary  writing  appoint,  and  in  default  of  such  ap- 
pointment in  trust  for  all  and  every  the  children  and  child  of  his  said 
son  Arthur  Bradshaw,  who  being  a  male  or  males  should  attain  the  age 
of  twent3'-one  years,  and  who  being  a  female  or  females  should  attain 
that  age  or  marry,  equally  to  be  divided  between  such  children,  if  more 
than  one,  as  tenants  in  common,  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns  respectively,  and  if  there  should  be  but  one 
such  child,  then  the  whole  for  that  one,  his  or  her  heirs,  executors, 
administrators,  and  assigns  respectively. 

William  Bradshaw  died  on  July  12,  1855,  and  his  will  was  proved  on 
September  26,  1855. 

Arthur  Bradshaw  was  twice  married.  By  his  first  marriage  he  had 
two  children,  Arthur  Evelyn  Bradshaw  and  Margaret  Beatrice  Good. 
By  his  second  marriage  he  had  two  children,  Moej'  Violet  Frances 
Bradshaw  and  William  Pat  Arthur  Bradshaw,  who  were  both  infants. 

Previously  to  the  second  marriage  two  deeds  of  covenant  were  exe- 
cuted by  Arthur  "Bradshaw.  By  the  first  of  these  deeds,  dated  Febru- 
ary 7,  1893,  and  made  between  himself  of  the  first  part,  Arthur  Evelyn 
Bradshaw  of  the  second  part,  Margaret  Beatrice  Good  of  the  third  part, 
and  William  Graham  Bradshaw  of  the  fourth  part,  he  in  effect  cove- 
nanted to  appoint  to  his  son  and  daughter  not  less  than  one-third  part 
of  the  property  subject  to  the  power  of  appointment  given  to  him  by 
the  will  of  William  Bradshaw.  In  the  result  no  question  arose  as  to 
the  effect  of  this  covenant. 

By  the  second  of  these  deeds,  dated  February  8,  1893,  and  made 
between  Arthur  Bradshaw  of  the  first  part,  Maud  Annette  Letitia  Eliz- 
abeth, his  then  intended  wife,  of  the  second  part,  and  Francis  Cooper 
Dumville  Smythe,  Dudley  Ferrars  Lottus,  and  William  Graham  Brad- 
shaw of  the  third  part  (being  the.settlement  made  on  Arthur  Bradshaw'^ 
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second  marriage),  Arthur  Bradshaw  covenanted  with  the  parties  of  the 
third  part  that  if  the  said  intended  marriage  should  take  place,  he 
would,  in  exercise  of  the  power  reserved  to  him  by  the  will  of  William 
Bradshaw,  by  will  appoint  and  direct  that  if  any  issue  of  the  said  mar- 
riage should  survive  him,  Arthur  Bradshaw,  a  part  or  share  of  the  sev- 
eral trust  real  and  personal  estates  by  the  will  of  William  Bradshaw 
directed  to  be  held  in  trust  for  Arthur  Bradshaw  and  his  children,  not 
being  of  less  value  at  the  time  of  the  decease  of  Arthur  Bradshaw  than 
£6000,  should  from  his  death  be  held  by  the  trustees  or  trustee  for  the 
time  being  of  the  will  of  William  Bradshaw  upon  trust  for  the  child  or 
children  or  issue  of  the  said  marriage  (such  issue  to  be  born  within 
twentj--one  years  from  the  death  of  Arthur  Bradshaw)  in  such  shares 
and  proportions  as  Arthur  Bradshaw  should  appoint ;  and  Arthur  Brad- 
shaw further  covenanted  with  the  parties  of  the  third  part  tliat,  in  case 
there  should  be  issue  of  the  marriage  living  at  his  death,  he  would  not 
exercise  the  power  of  testamentary  appointment  given  to  him  by  the 
will  of  William  Bradshaw  over  the  trust  premises  thereby  settled  in 
favor  of  his  children  or  issue  by  any  other  marriage,  so  as  by  anj' 
means  to  reduce  the  part  or  share  of  the  same  trust  premises  which  he 
had  thereby  covenanted  to  appoint  in  favor  of  the  child  or  children  of 
the  then  intended  marriage  to  a  less  amount  than  the  sum  of  £6000,  or 
to  postpone  the  vesting  of  that  part  or  share  beyond  the  period  of  the 
death  of  him,  Arthur  Bradshaw. 

Arthur  Bradshaw  by  his  will  dated  April  9,  1896,  made  before  the 
birth  of  his  youngest  child,  in  execution  of  the  power  of  appointment 
confeiTed  by  the  will  of  William  Bradshaw,  appointed  certain  freeholds 
to  Margaret  Beatrice  Good  for  her  life,  and  after  her  death  to  her  chil- 
dren "  then  living  " ;  but  if  no  child  should  attain  a  vested  interest, 
then  in  the  same  manner  as  the  remainder  of  the  property  thereby  ap- 
pointed. The  testator  then  directed  and  appointed  that  the  remaining 
property  subject  to  the  power  of  appointment  and  all  other  his  real  and 
personal  estate  should  be  held  in  trust  as  to  three  equal  fifth  parts  for 
the  benefit  of  his  son  Arthur  Evelyn  Bradshaw  as  thereinafter  declared, 
and  as  to  the  remaining  two  equal  fifth  parts  for  the  benefit  of  his 
daughter  Moey  Violet  Frances  Bradshaw.  As  to  the  three-fifths,  the 
testator  declared  that  it  should  be  held  upon  trust  for  A.  E.  Bradshaw 
for  life,  and  after  his  death  upon  certain  trusts  in  favor  of  his  children 
or  issue  "then  living,"  and  in  the  event  of  his  son  leaving  no  child  who 
should  live  to  attain  a  vested  interest,  then  upon  the  trusts  declared 
concerning  the  two-fifths.  As  to  the  two-fifths  the  testator  directed 
that  the  same  should  be  held  upon  certain  trusts  for  the  benefit  of  his 
daughter  M.  V.  F.  Bradshaw  during  her  life,  and  after  her  death  upon 
certain  trusts  in  favor  of  her  children  "  then  living,"  and  in  the  event 
of  his  said  daughter  leaving  no  child  who  should  attain  a  vested 
interest,  then  upon  the  trusts  declared  concerning  the  three-fifths. 
The  testator  appointed  his  son  A.  E.  Bradshaw  and  another  executors 
of  his  will. 
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The  testator  Arthur  Bradshaw  died  on  March  22,  1900,  and  his  will 
was  proved  b}*  A.  E.  Bradsliaw  alone  on  June  23,  1900. 

It  was  not  disputed  that  the  appointments  made  by  the  will  of  Arthur 
Bradshaw  subsequent  to  the  life  interests  of  Mrs.  Good,  A.  E.  Bradshaw, 
and  M.  V.  F.  Bradshaw  were  respectively  void  for  remoteness.  The 
gifts  in  favor  of  A.  E.  Bradshaw  and  M.  V.  F.  Bradshaw  and  their 
children  or  issue  extended  to  and  comprised  propertj'  of  the  testator 
Arthur  Bradshaw  in  addition  to  the  property  settled  by  the  will  of  Wil- 
liam Bradshaw ;  and  accordingly  the  question  arose  whether  A.  E. 
Bradshaw  and  M.  V".  F.  Bradshaw  were  bound  to  elect  between  the 
interests  they  took  in  Arthur  Bradshaw's  property  and  their  interests 
in  default  of  appointment  under  the  will  of  William  Bradshaw. 

Arthur  Evelyn  Bradshaw  had  four  children,  all  of  whom  were  infants. 
Mrs.  Good  had  one  child,  who  was  an  infant. 

This  summons  was  taken  out  by  Arthur  Evelyn  Bradshaw,  as  plain- 
tiff, against  the  trustees  of  the  indentures  of  February  7  and  8,  1893, 
Maud  A.  L.  E.  Bradshaw,  Margaret  B.  Good,  Moey  Violet  F.  Brad- 
shaw, William  Pat  Arthur  Bradshaw,  the  four  infant  children  of  the 
plaintiff,  and  the  infant  child  of  Mrs.  Good  as  defendants,  for  the  de- 
termination of  numerous  questions  arising  in  the  administration  of  the 
estate  of  Arthur  Bradshaw,  and  in  particular  («)  whether  any  case  of 
election  was  raised  by  the  will  of  Arthur  Bradshaw,  and  (6)  for  the 
direction  of  the  Court  as  to  whether  any  and  what  provision  ought  to 
be  made  out  of  the  estate  of  Arthur  Bradshaw  for  the  purpose  of  satis- 
fying the  covenants  contained  in  the  indenture  of  February  8,  1893, 
in  case  the  Court  should  be  of  opinion  that  such  covenants  remained 
unsatisfied. 

The  question  of  election  was  first  argued. 

Warrington,  K.  C,  and  B.  J.  Parker,  for  the  plaintiff. 

Gatey,  for  the  four  children  of  the  plaintiff. 

Hughes,  K.  C,  and  Stewart- Smith,  for  Moey  V.  F.  Bradshaw. 

Renshaw,  K.  C,  and  Vaughan  Hawkins,  for  Mrs.  Good. 

E.  Beaumont,  for  the  child  of  Mrs.  Good. 

Hull,  for  the  trustees  of  the  marriage  settlement  and  the  widow. 

P-   0.  Lawrence,  K.  C,  and  G.  Cave,  for  the  son  by  the  second 
marriage. 

Kekewioh,  J.  Tlie  question  is  whether  what  has  occurred  here  raises 
a  right  or  responsibility  of  election.  Although,  perhaps,  the  matter  is 
somewhat  elementary,  yet  it  is  well  to  consider  what  a  right  or  respon- 
sibility of  election  is.  The  authorities  which  have  been  cited  show  suffi- 
ciently the  nature  of  the  doctrine  of  election.  In  the  case  of  In  re 
Brooksbank,  34  Ch.  D.  163,  Kay,  J.,  after  referring  to  Whistler  v. 
Webster,  2  Ves.  Jr.  367;  2  E.  R.  260,  says  this:  "When  a  person  pur- 
ports under  a  power  of  appointment  to  give  property  which  is  tlie 
subject  of  the  power  to  persons  who  are  not  objects  of  the  power,  that 
is  to  say,  in  fact,  to  exercise  a  power  which  he  has  not  got ;  that  if  to 
the  person  who  would  be  defeated  by  that  gift  free  disposable  property 
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belonging  to  the  testator  is  given  by  the  same  instrument  that  raises  a 
case  of  election.  I  have  always  understood  that  when  a  person  coming 
to  claim  under  an  instrument  says,  if  it  be  a  will,  '  pay  rae  the  legacy,' 
or  '  hand  over  to  me  the  particular  property  given  to  me  by  that  instru- 
ment,' the  executors  have  the  right  to  say  'you  must  conform  to  all  the 
provisions  of  the  instrument.'  And  if  the  instrument  also  disposes, 
or  purports  to  dispose,  of  property  which  belongs  by  paramount  title  to 
the  person  claiming  under  it,  a  case  of  election  arises,  and  he  cannot 
take  under  it  the  benefit  which  it  gives  him  unless  he  is  prepared  to  ful- 
fil tlie  gift  which  it  purports  to  make  of  his  own  property.  In  short 
the  rule  maj*  be  stated  in  this  form,  that  no  one  can  take  under  and 
against  the  same  instrument,  but  taking  under  it  is  bound  to  fulfil  all 
its  provisions." 

That  is  the  learned  judge's  account  of  the  doctrine  of  election,  and  it 
is  useful  for  the  present  purpose.  It  is  important  to  remember  on  what 
the  doctrine  is  founded.  It  has  been  argued  that  if  the  doctrine  is  ap- 
plied to  this  case,  the  Court  will  be,  in  some  waj'  or  other,  managing 
to  support  a  gift  which  the  law  declares  void,  and  it  is  said,  on  the 
authority  of  some  cases  to  which  I  will  refer,  that  the  court  will  not 
uphold  such  a  mischievous  result  as  that  a  testator  may  by  means  of 
the  doctrine  of  election  enforce  what  he  has  no  right  to  enforce.  That 
view  seems  to  me  to.be  not  altogether  a  correct  one,  and  I  think  that, 
so  far  as  it  is  incorrect,  it  is  disposed  of  by  the  statement  of  the  law 
by  Lord  Cairns  in  moving  the  judgment  of  the  House  of  Lords  in 
Cooper  V.  Cooper,  L.  R.  7  H.  L.  67  (a  case  which  in  other  respects 
need  not  be  referred  to) :  "  The  rule,  as  was  said  during  the  argument 
at  the  bar,  does  not  proceed  either  upon  an  expressed  intention,  or 
upon  a  conjecture  of  a  presumed  intention,  but  it  proceeds  on  a  rule  of 
equity  founded  upon  the  highest  principles  of  equity,  and  as  to  which 
the  Court  does  not  occupy  itself  in  finding  out  whether  the  rule  was 
present  or  was  not  present  to  the  mind  of  the  party  making  the  will." 
I  am  not  going  to  suppose  that  this  testator  wished  to  fulfil  this  gift, 
which  the  law  did  not  enable  him  to  fulfil,  by  the  doctrine  of  election  or 
anything  depending  on  it.  If  the  doctrine  of  election  applies,  it  is 
because  of  those  high  principles  of  equity  of  which  Lord  Cairns  speaks. 
The  testator  Arthur  Bradshaw  had  a  power  to  appoint  among  children. 
He  purported  to  exercise  the  power  so  as  to  give  to  persons  to  whom 
the  law  would  not  allow  him  to  give,  by  reason  of  the  rule  against  per- 
petuities, and  therefore  the  appointment  to  those  persons  was  bad.  The 
result  is  that  the  property  which  he  purported  to  dispose  of  goes  to 
those  who,  under  the  original  will  of  William  Bradshaw,  take  in  default 
of  the  exercise  of  the  power  of  appointment ;  but  to  those  very  persons 
Arthur  Bradshaw  has  given  what  Kay,  J.,  refers  to  as  "  free  disposable 
property"  —  property  which  was  his  own  and  which  he  might  give,  in 
a  legal  manner,  as  he  pleased ;  the  result  being  that  those  persons  who 
take  in  default  of  appointment  are  themselves  beneficiaries  under  Arthur 
Bradshaw's  will.     If  the  doctrine  of  election  applies,  it  compels  them 
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to  make  good  out  of  what  they  take  the  interests  which  are  defeated  by 
their  insisting,  as  thej'  do,  upon  the  appointment  being  void  for  re- 
moteness.    I  do  not  myself  see  what  the  difference  in  principle  is 
between  an  appointment  becoming  void  for  that  reason,  and  an  ap- 
pointment such  as  is  mentioned  by  Kaj-,  J.,  referring  to  Whistler  v. 
Webster,  to  persons  who  are  not  objects  of  the  power.     Whether  the 
appointment  fails  because  it  offends  against   some   rule  of-  law,  or 
whether  it  fails  because  it  offends  against  the  rule  of  construction  of 
the  will,  which  is  that  the  donee  may  appoint  to  certain  persons  and  no 
others,  seems  to  me,  with  all  deference  to  those  who  entertain  a  con- 
trary opinion,  not  to  matter  one  jot.     In  either  case  it  fails,  and  on  its 
failing  the  property  goes  to  those  who  take  in  default  of  appointment. 
But  it  has  seemed  otherwise  to  other  judges,  and  I  have  to  determine 
whether  I  can  properly  follow  those  other  judges.     If  I  had  a  direct 
expression  of  opinion  by  a  judge,  or  still  more  by  the  Court  of  Appeal, 
I  should  be  bound  to  follow  it  and  leave  it  to  some  higher  tribunal  to 
set  me  right.     But  I  am  by  no  means  sure  that  there  is  any  such  ex- 
pression.   The  point  is  noticed  by  James,  V.  C,  whose  dictum  on  a 
question  of  equity  is,  I  need  not  saj',  entitled  to  the'highest  respect,  in 
Wollaston  v.  King,  L.  R.  8  Eq.  165.     But  certainly  this  is  no  more 
than  a  dictum.     The  question  he  had  to  decide,  which  did  not  at  all 
raise  the  question  which  is  to  be  decided  in  this  case,  is  accurately 
stated  in  the  third  paragraph  of  the  head-note:  "Held,  also,  that  the 
rule  as  to  election  was  applicable  only  as  between  a  gift  under  a  will 
and  a  claim  dehors  the  will  and  adverse  to  it,  and  not  as  between 
one  clause  in  a  will  and  another  clause  in  the  same  will,  and  that  there- 
fore the  daughters  were  not  put  to  their  election."    That  was  the  point 
he  had  to  decide.     But  there  was  likewise  an  appointment  void  for  re- 
moteness, and  it  was  held  that  the  appointed  property  went  over  to  the 
persons  claiming  in  default  of  appointment,  and  James,  V.  C,  said, 
L.  R.  8  Eq.  175:  "It  is  also  material  that  the  reason  whj'  the  gift  fails 
is  that  there  was  an  attempt  to  create  a  power  in  violation  of  the  rules 
of  law  "  ;  and  then  he  adds :  "  I  apprehend  that  it  is  not  for  {his  Court 
to  aid  such  an  attempt,  either  by  the  application  of  the  doctrine  of 
election  or  otherwise."     That  is  not  a  decision.     It  is  an  observation 
made  in  reference  to  a  point  which  was  not  before  the  Vice-Chancellor, 
and  I  do  not  think  I  can  regard  it  as  binding.     The  only  other  case  in 
which  the  point  has  been  dealt  with  is  In  re  Warren's  Trusts,  26  Ch. 
D.  208.    There  Pearson,  J.,  really  had  not  the  point  directly  before  him 
in  the  general  discussion  of  the  case.     "When  he  came  to  the  end,  there 
was  apparently  a  point  raised  by  Mr.  Everitt,  who  referred  to  Wollas' 
ton  V.  King,  and  Pearson,  J.,  said  this  (26  Ch.  D.  219)  :  "How  can 
there  be  any  question  of  election  ?    I  must  read  the  will  as  if  the  in- 
valid appointment  were  not  in  it  at  all.     The  ordinary  case  of  election 
is  when  a  testator  attempts  to  give  by  his  will  property  which  belongs 
to  some  one  else.     Such  a  gift  is  not  ex  facie  void.     In  the  present 
case  it  is  the  law  which  disappoints  the  appointee.    The  gift  is  void  ex- 
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facie."  He  says  that  election  does  not  apply  to  this  case  because  he 
has  not  got  in  the  will  that  which  raises  it,  and  he  says  he  has  not  got 
that  because  the  gift  being  ex  facie  void  he  is  bound  to  read  the  will  as 
if  it  were  not  there.  With  great  respect  to  the  learned  judge,  I  cannot 
help  thinking  there  is  a  slip  in  his  conclusion.  You  cannot  say,  as  it 
seems  to  me,  that  the  gift  is  not  in  the  will.  The  gift  is  in  the  will, 
and  is  void,  and  because  it  is  void  the  case  of  election  aj-ises ;  and  if 
I  am  right  in  saying  that  there  is  no  substantial  distinction  between  an 
appointment  to  a  person  not  an  object  of  the  power  and  an  appointment 
to  a  person  who  cannot  take  because  of  the  law  against  perpetuities, 
then  the  doctrine  of  election  must  be  applied.  There  was  a  case  in 
Ireland  of  In  re  Handcoek's  Trusts,  23  L.  R.  Ir.  34,  which  is  entitled  to 
the  greatest  respect,  distinctly  following  what  was  supposed  to  have 
been  held  by  Pearson,  J.,  in  In  re  Warren's  Trusts,  and  by  James, 
V.  C,  in  Wollaston  v.  King,  and  j^et  it  is  my  duty  not  to  bind  myself 
b3'  an  authority  which  is  not  binding,  if  I  cannot  reconcile  it  with  what 
I  conceive  to  be  the  doctrine  of  the  Court.  I  think  that,  as  in  the  case 
of  an  appointment  to  a  person  not  an  object  of  the  power  a  case  of 
election  is  raised,  so  in  the  case  of  an  appointment  such  as  this  which 
is  void  for  remoteness,  a  case  of  election  is  raised.  There  must  be  a 
declaration  that  the  persons  who  take  in  default  of  appointment  must 
elect  between  what  they  so  take  and  their  interests  in  the  property  of 
the  testator  Arthur  Bradshaw  which  passed  by  his  will.* 


IN   RE   OLIVER'S   SETTLEMENT. 
Chancery  Division.     1904. 

[Beporied  [1905]  1  Ch.  191.] 

Faewell,  J.^  The  testator  in  this  case  has  exercised  a  limited 
power  of  appointment  vested  in  him  in  such  a  wa}-  as  to  contravene 
the  rule  against  perpetuities,  and  has  by  the  same  instrument  given 
to  the  persons  entitled  in  default  of  appointment  benefits  out  of 
his  own  propertj'.  The  question  for  my  determination  is.  Does  this 
raise  a  case  of  election?  I  reserved  m}' judgment  because  there  is  a 
conflict  of  authorities  on  the  subject  by  reason  of  Kekewich,  J.'s  recent 
decision  in  In  re  Bradshaw,  [1902]  1  Ch.  436.  I  propose  first  to  con- 
sider the  question  on  principle,  and  then  to  examine  the  authorities. 

The  rule  against  perpetuities  is  a  comparatively  modern  development 
of  the  ancient  rule  of  English  law  that  one  of  the  inseparable  incidents 
of  property  is  the  right  of  alienation  bj*  appropriate  assurances.     The 

1  Part  of  the  opinion  is  omitted. 

See  Graham  v.  Whitridge,  99  Md.  248  (1904). 

2  Only  the  opinion  of  tlie  court  is  given. 
VOL.  VI. — 31 
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rule  is  one  of  public  policj-,  and  it  has  always  been  considered  to  be 
the  duty  of  all  the  Courts  to  uphold  it,  not  to  assist  in  evading  it,  and 
accordingly  the  maxim  "  Quodcunque  prohibetur  fieri  ex  directo,  pro- 
hibetur  et  per  obliquum  "  has  on  man}-  occasions  been  applied  so  as  to 
give  full  effect  to  this  rule.  It  is  sufficient  to  refer  to  the  well-known 
case  of  Spencer  v.  Duke  of  Mg,rlborough  (1759),  1  Eden,  404  ;  (1763) 
3  Bro.  P.  C.  232,  where  Lord  Nortliington,  and  the  judges  who  advised 
the  House  of  Lords,  and  the  Lords  were  unanimous  in  applying  it. 
The  testator  in  that  case  attempted  to  evade  the  rule  by  creating  an 
estate  tail  with  powers  in  trustees  to  revoke  the  uses  from  time  to  time 
as  tenants  in  tail  were  born,  and  resettled  so  as  to  make  such  tenants 
in  tail  tenants  for  life  with  remainders  in  tail,  and  a  bill  was  filed  for 
the  execution  of  the  trusts  of  the  will,  and  it  was  unsuccessfully  argued 
that,  though  estates  could  not  be  directly  limited  to  the  extent  desired, 
yet  that  the  Court  of  Chancery,  "  which  professes  to  regard  the  intent  of 
testators,  will  allow  it  to  be  done  arte  vel  ingenio,  and  per  obliquum." 

The  doctrine  of  election  is  a  rule  of  equity  by  virtue  of  which  the 
Court  of  Equity  compels  a  recipient  of  the  testator's  bounty  to  conform 
to  all  the  legal  provisions  of  the  will.  It  is  somewhat  startling  that 
this  Court  should  be  asked  to  extend  it  to  illegal  provisions,  and  to 
apply  its  doctrines  for  the  purpose  of  enabling  a  testator  to  evade  a 
rule  of  law  founded  on  public  policy.  Lord  Northington,  1  Eden,  417, 
puts  it  somewhat  strongl}'.  After  refeiTing  to  the  various  attempts  that 
had  been  made  at  law  to  evade  the  rule  against  perpetuity,  he  says : 
"  It  seems  to  me  most  surprising,  that  after  these  puerile  attempts  had 
been  made  upon  the  narrow,  fettered,  and  technical  reasonings  of  Courts 
of  law,  and  been  rejected  and  exploded  with  contempt  and  derision, 
that  it  could  ever  have  entered  into  the  head  of  man  to  think,  that  he 
could  subvert  the  fundamental  principles  of  property,  by  the  aid  of  this 
Court."  And  Sir  Bichard  Arden,  M.  R.,  in  Mainwaring  v.  Baxter 
(1800),  5  Ves.  458,  where  another  attempt  at  evading  the  rule  against 
perpetuities  was  made,  said  that  he  adopted  Lord  Northington's  words. 
Kekewich,  J. ,  has  said,  and  it  is  the  basis  of  his  judgment,  that  it  is 
immaterial  whether  the  appointment  fails  because  it  offends  some  rule 
of  law,  or  because  it  offends  the  construction  of  the  power.  "With  all 
deference  to  him,  the  difference  appears  to  me  to  be  vital.  In  the  one 
case  the  testator  openlj'  and  avowedly  breaks  the  general  law,  and  asks 
the  Court  of  Equity  to  participate  in  bis  illegal  act  by  giving  effect 
to  it ;  in  the  other  he  merely  attempts  to  exceed  the  limits  set  to  his 
power  by  the  donor  thereof  in  the  particular  case  —  limits  which  the 
donor  might  have  extended  without  anj'  breach  of  general  law.  Thus, 
limitations  which  infringe  the  rule  against  perpetuity  are  void  on  the 
face  of  the  will,  but  a  devise  of  Blackacre  by  a  testator  who  has  no 
interest  therein  is  not  illegal,  nor  is  it  void  on  the  face  of  the  will,  but 
depends  on  an  inquiry  into  the  testator's  title. 

It  is  the  well-known  distinction  pointed  out  by  Lord  Westbury  in 
Cooper  V.  Phihbs  (1867),  L.  R.  2  H.  L.  149,  170,  between  the  general 
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law  of  the  country,  for  ignorance  of  which  no  one  is  excused,  and 
private  rights  which  depend  on  the  ascertainment  of  particular  facts. 

In  considering  a  will  this  Court  has  first  to  construe  the  words,  and 
then  to  apply  to  them  such  rules  of  general  law  (e.  g.,  the  rule  against 
perpetuity  or  the  Thellusson  Act)  as  may  be  appropriate.  Pearks  v. 
Moseley  (1880),  5  App.  Cas.  714.  If  it  thereupon  appears  that  there 
is  any  infringement  of  such  rules,  the  Court  is  bound  to  refuse  to  allow 
its  process  to  be  used  to  carry  out  such  illegality,  and  that,  too, 
whether  any  of  the  parties  to  the  litigation  raise  the  objection  or  not. 
Evans  v.  Biehardson  (1817),  3  Mer.  469.  How  is  this  compatible  with 
the  order  that  I  am  asked  to  make  here,  by  which  I  should  first  declare 
the  appointment  illegal  and  void  for  perpetuity  and  then  give  practical 
eflfect  to  it  by  putting  in  force  the  equitable  doctrine  of  election? 
There  is  certainly  no  novelty  in  the  statement  that  this  Court  will  refuse 
to  aid  a  testator  to  commit  any  breach  of  the  law.  Lord  Hardwicke 
explains  the  refusal  of  the  Court  to  marshal  assets  in  favor  of  a  charity 
by  saying  that  he  "  was  not  warranted  to  set  up  a  rule  of  equity,  con- 
trary to  the  common  rules  of  the  Court,  merely  to  support  a  bequest 
which  was  contrary  to  law."  Mogg  v.  Hodges  (1750),  2  Ves.  Sen.  52. 
Other  instances  will  be  found  referred  to  in  Lindley  on  Partnership, 
6th  ed.  pp.  110-114.  I  have  gone  into  this  more  fully  than  I  should 
have  otherwise  thought  necessary  out  of  deference  to  Kekewich,  J.'s 
judgment,  the  whole  foundation  of  which  is  that  it  is  immaterial  whether 
the  appointment  fails  for  illegality  or  merely  on  a  point  of  construction, 
and  I  can  only  say  that  on  principle  I  am  wholly  unable  to  agree  with 
him. 

But  when  I  come  to  the  authorities  on  the  particular  point  before 
me,  it  appears  to  me  that  there  is  an  overwhelming  concurrence  of  judi- 
cial opinion  against  Kekewich,  J.'s  view.  The  first  case  is  WoUaston 
V.  King  (1869),  L.  R.  8  Eq.  165,  175,  before  James,  V.  C.  It  is  said 
that  the  Vice-Chancellor's  statement  is  only  a  dictum.  I  doubt  if  it  is 
so ;  it  seems  to  me  to  be  one  of  several  reasons  for  his  judgment.  He 
says :  "  It  is  also  material  that  the  reason  why  the  gift  fails  is  that 
there  was  an  attempt  to  create  a  power  in  violation  of  the  rules  of  law. 
I  apprehend  that  it  is  not  for  this  Court  to  aid  such  an  attempt,  either 
by  the  application  of  the  doctrine  of  election  or  otherwise."  But  if  it 
be  a  dictum  only,  it  comes  from  a  great  judge,  and  I  desire  to  adopt  it 
as  in  my  opinion  a  correct  statement.  The  next  case  is  In  re  Warren's 
Trusts,  26  Ch.  D.  208,  219,  which  is  an  express  decision  of  Pearson,  J., 
exactly  in  point.  It  is  said  that  it  was  not  argued ;  but  I  cannot  re- 
gard the  decision  as  of  less  weight,  because  the  judge  obviously  thought 
the  point  unarguable,  and  I  am  not  aware  that  the  decision  has  ever 
before  been  doubted.  But  the  case  does  not  rest  there,  for  the  point 
has  recently  been  before  a  strong  Court  of  Appeal  in  Ireland  in  In  re 
Handcock's  Trusts,  23  L.  R.  Ir.  34,  and  they  unanimously  approved 
In  re  Warren's  Trusts  and  WoUaston  v.  King,  Their  decision  is 
not,  of  course,  binding  on  the  English  Courts,  but  I  cannot  help 
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feeling  more  confidence  in  the  decision  at  which  I  have  arrived 
when  I  find  it  shared  by  Lord  Ashbourne,  L.  C,  and  FitzGibbon, 
Naish,  and  Barry,  L.  JJ. ,  and  similar  reasons  given.  These  reasons 
may  be  summarized  from  pp.  47  and  48  of  the  report  thus :  That  the 
Court  refused  to  trench  on  the  rule  against  perpetuity,  a  rule  introduced 
on  grounds  of  public  policj',  or  to  aid  in  tying  up  trust  property  for  a 
period  beyond  legal  limits.  They  would  not  allow  the  Court  to  be  put 
to  carry  out  an  appointment  of  the  settled  fund  in  violation  of  the  rule 
against  perpetuity.  I  therefore  respectfully  decline  to  follow  In  re 
Bradshaw,  [1902]  1  Ch.  436,  and  I  declare  the  limitations  in  this  will, 
being  illegal  and  void  for  perpetuity,  cannot  be  used  to  raise  any  case 
of  election  in  this  Court.  It  is  perhaps  hardly  necessary  to  add  that 
the  fact  that  the  limitations  also  exceed  the  limits  of  the  power  is  im- 
material. The  Court  is  bound  on  finding  illegality  to  refuse  to  assist 
in  carrying  it  out. 

Stafford  Crossman,  for  the  trustee. 

BaJter,  for  the  children  of  Mrs.  Reynolds  other  than  F.  W.  Reynolds,, 
the  eldest  son. 

L.  Byland,  for  Mrs.  Reynolds'  legal  personal  representatives. 

Sherrington,  for  Mrs.  Frith. 

E.  Ford,  for  Mrs.  Leigh. 

H.  A.  Smith,  for  persons  claiming  under  the  heir-at-law  of  William 
Chard  the  elder. 

Elgood,  for  F.  "W.  Reynolds.^ 


IN  RE  BOOTH. 

Chancery  Division.     1906. 

Reported  [1906]  2  Ch.  321. 

Joseph  Booth,  the  testator,  was  at  his  death  absolutely  entitled  to 
four  small  pieces  of  copyhold  property,  which  were  distinguished  in  the 
Master's  certificate,  hereinafter  mentioned,  by  the  letters  A,  B,  C,  E. 
He  was  also  entitled  for  his  life,  under  a  settlement  created  by  a  sur- 
render to  trustees  dated  September  23,  1874,  to  four  other  pieces  of 
copyhold  property^,  distinguished  in  the  said  certificate  by  the  letters 
F,  G,  H,  I,  but  over  these  he  had  no  power  of  disposition.  In  the 
events  which  had  happened  they  were  held  at  his  death  in  trust  for  all 
his  children  who  attained  twenty-one  in  equal  shares  absolutely. 

It  will  be  convenient  to  refer  to  the  different  properties  by  the  letters 
used  by  the  Master. 

1  See,  accord,  In  re  Feales'  Settlement,  [1905]  1  Ch.  256;  In  re  Wright,  [19061 
2  Ch.  288. 
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The  testator  died  in  1901,  having  by  his  will  appointed  Joseph 
William  Booth  and  James  Stephenson  executors  and  trustees,  and 
made  the  following  devises :  (1.)  A,  B,  C,  and  F  to  his  trustees  upon 
trust  to  sell  and  out  of  the  proceeds  to  pay  certain  mortgage  debts,  and 
to  divide  the  residue  of  the  proceeds  equally  between  his  daughter  Mary 
Jane  Robinson  (in  the  will  called  Jane  Booth),  Ann  Booth  (the  widow 
of  his  deceased  son  John  Booth),  Robert  Booth  (the  son  of  his  eldest 
daughter  Elizabeth),  and  such  of  the  children  of  his  son  John  Booth  as 
might  be  alive  at  his  death;  (2.)  G,  H,  and  E  to  his  daughter  Annie 
Booth  absolutely  ;  (3.)  I 'to  his  son  Joseph  William  Booth. 

The  testator's  will  was  proved  on  June  25,  1901.  This  summons 
was  taken  out  by  the  trustees  in  1903  for  the  determination,  among 
others,  of  the  question  whether  and  to  what  extent  the  persons  entitled 
to  real  estate  under  the  said  settlement  were  put  to  their  election,  as  be- 
tween their  interests  under  the  said  settlement  and  their  interests  under 
the  said  will,  and,  if  this  question  were  answered  in  the  aflBrmative,  that 
all  necessar3'  directions  might  be  given  bj'  the  Court  as  to  the  adjustment 
of  the  rights  of  the  parties  by  way  of  compensation  or  otherwise. 

By  the  order  made  on  this  summons  on  April  21,  1904,  certain  quesr 
tions  not  requiring  a  report  were  answered,  and  inquiries  were  directed, 
among  others,  which  of  the  persons  interested  under  the  will  were  en- 
titled to  the  hereditaments  comprised  in  the  settlement,  and  in  what 
shares,  and  what  were  the  values  of,  and  the  incumbrances  on,  the 
different  properties  expressed  to  be  devised  by  the  will. 

The  Master's  certificate  in  answer  to  these  inquiries,  dated  February 
"23,  1906,  certified  that  the  persons  who  were  at  the  date  of  the  tes- 
tator's death  entitled  to  the  property  comprised  in  the  settlement  and 
their  respective  shares  were :  — 

(1.)    Mary  Jane  Robinson,  testator's  daughter    .     .  One-fifth 
(2.)    Joseph  William  Booth,  testator's  son    .     .     .  One-fifth 
(3.)   Annie  Booth,  testator's  daughter      ....  One-fifth 
(4.)    Joseph  Longstaffe  Booth,  heir-at-law  of  tes- 
tator's son  Thomas One-fifth 

(5.)   Francis  Booth,  heir-at-law  of  testator's   son 

John One-fifth 

The  plaintiff  Joseph  "William  Booth  died  between  the  date  of  the  tes- 
tator's death  and  that  of  the  certificate,  having  devised  his  share  under 
the  settlement  to  Annie  Booth. 

The  values  of  the  properties  were  certified  as  follows :  — ■ 

£ 

A,  B,  C,  together  £790,  less  mortgage  for  £620  ...     170 
E,  £300,  less  share  of  mortgage,  £65        235 


Total  properties  passing  under  will    .....  £405 
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£ 

F 435 

G 400 

H 340 

I 1420 

Total  properties  comprised  in  settlement    .    .    •  2595 
Mortgage  to  be  deducted  ratably       535 

£2060 


The  persons  entitled  under  the  settlement  were  all  of  full  age,  and 
elected  to  take  under  the  settlement  and  against  the  will. 

The  result  of  the  facts  so  certified  was  that  of  the  parties  who  were 
interested  under  the  settlement  Mary  Jane  Robinson,  Annie  Booth  (the 
testator's  daughter),  and  Francis  Booth  (the  heir  of  John),  took  under 
the  will  interests  in  the  testator's  own  property-,  out  of  which  they 
were  clearly  bound  to  make  compensation  to  the  persons  disappointed 
by  their  election.  But  the  will  also  purported  to  give  them  interests  in 
the  settled  property  in  respect  of  which  thej*  were  disappointed  by  the 
election  and  had  a  claim  to  compensation. 

Robert  Booth,  Ann  Booth  (the  widow  of  John  Booth),  and  the  chil- 
dren of  John  Booth  took  under  the  will  interests  in  the  settled  property 
of  which  they  were  disappointed  bj'  the  election,  but  they  had  no  in- 
terest under  the  settlement.  They  were  therefore  entitled  to  compen- 
sation, but  no  compensation  could  be  claimed  against  them. 

Joseph  Longstaffe  Booth,  the  heir  of  Thomas  Booth,  took  a  share 
under  the  settlement,  but  took  no  benefit  under  the  will,  and  therefore 
was  not  bound  to  make  any  compensation. 

The  case  now  came  on  for  further  consideration. 

George  Lawrence,  for  the  trustees. 

Fischer  Williams,  for  Annie  Booth  (the  testator's  daughter). 

Sheldon,  for  Mary  Jane  Robinson  and  Francis  Booth. 

Rolt,  for  Ann  Booth  (the  widow  of  John  Booth). 

Charles  Tennyson,  for  Alfred  Booth  (the  j-ounger  son  of  John 
Booth). 

E.  is.  Ford,  for  Joseph  Longstaffe  Booth. 

SwiNFEN  Eady,  J.  In  the  absence  of  authoritj',  and  on  principle,  I 
do  not  see  how  I  can  decide  that  this  compensation  is  not  a  benefit  re- 
ceived under  the  will  within  the  doctrine  of  election.  The  doctrine  is 
stated  bj-  Jessel,  M.  R.,  in  Sogers  v.  Jones,  3  Ch.  D.  689,  thus:  "  If  a 
person  whose  property  a  testator  affects  to  give  away  takes  other  bene- 
fits under  the  same  will,  and  at  tlie  same  time  elects  to  keep  his  own 
property,  he  must  make  compensation  to  the  person  affected  by  his 
election  to  an  extent  not  exceeding  the  benefits  he  receives." 

In  other  words,  so  far  as  he  receives  benefit  under  the  will,  he  must 
give  effect  to  the  testator's  intention.     I  do  not  see  how  it  can  be  said 
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that  this  compensation  is  not  a  benefit  received  under  the  will.  The 
title  of  the  person  who  receives  it  begins  with  a  bequest  under  the  will. 
He  obtains  compensation  instead  of  the  property.  In  mj-  opinion  he 
must  pay  compensation  out  of  all  the  benefits  received  by  him  under 
the  will,  including  anj'  compensation  paid  to  him  bj-  an}'  other  bene- 
ficiary whose  election  to  take  against  the  will  has  disappointed  him. 


JONES   V.    KNAPPEN. 

Supreme  Court  of  Vermont.     1891. 

[Reported  63  Vt.  391.] 

This  was  an  appeal  from  a  decree  of  the  Probate  Court  distributing 
the  estate  of  Loyal  C.  Remele.  Trial  by  court  at  the  December  term, 
1890,  Start,  J.,  presiding. 

The  appellants  except. 

The  following  was  the  will  of  the  testator,  omitting  the  specific 
legacies  to  persons  other  than  his  wife :  "  First,  I  give,  devise  and 
bequeath  to  mj-  wife.  Alma  Remele,  the  sura  of  one  thousand  dollars, 
and  direct  that  my  administrator  in  addition  thereto  pay  to  her  and  for 
her  benefit  the  use  and  income  of  all  my  estate  as  long  as  she  shall  live. 
At  her  decease,  I  give,  devise  and  bequeath  all  mj-  estate  that  may  be 
remaining  as  follows,  namely :  .  .  .  And  the  rest,  residue  and  re- 
mainder of  my  estate,  I  give,  devise  and  bequeath  to  the  next  of  kin 
of  myself  and  my  wife,  one-half  to  the  next  of  kin  of  myself,  to  be 
distributed  according  to  the  law  of  intestate  estates,  and  the  other 
half  of  said  residue,  to  the  next  of  kin  of  mj-  wife,  Alma,  as  if  it  was 
her  estate,  to  be  distributed  according  to  the  law  of  intestate  estates." 

The  decree  of  the  County  Court  was  as  follows  : 

1.  That  the  said  legacy  of  five  hundred  dollars  to  said  Hiram  Alden, 
lapsed  by  his  decease  before  the  testator. 

2.  That  all  the  legacies  given  b}'  said  will,  as  well  the  pecuniary  as 
the  residuary  legacies,  excepting  onl}-  said  legacy  to  Hiram  Alden  and 
the  legacies  given  to  said  widow,  vested  in  said  legatees  respective!}-  at 
the  decease  of  the  testator,  but  that  the  enjoj'ment  of  the  same  is  post- 
poned to  the  time  of  the  decease  of  said  widow. 

3.  That  the  period  of  enjoj-ment  of  said  legacies  is  in  no  case  acceler- 
ated b}-  the  election  of  said  widow  declining  to  accept  the  provisions 
made  for  her  in  and  by  said  will,  but  that  the  time  of  enjoyment  of  each 
and  all  of  said  legacies,  as  well  residuary  as  pecuniar}-,  remains  tlie 
same  as  if  said  widow  had  taken  the  provisions  made  for  her  in  and  by 
said  will. 

And  it  is  hereby,  pro  forma  and  without  hearing,  decreed  that  said 
administrator  be,  and  he  is  hereby  directed  by  this  court  to  hold  the 


488  JONES  V.   KNAPPEN.  [CHAP.  II. 

said  portion  of  said  estate  so  in  liis  hands  remaining,  that  is  to  say, 
said  sum  of  $8,399.75,  until  such  time  as  said  widow  shall  decease,  and 
in  the  meantime  to  keep  the  same  invested  in  safe  and  productive  secu- 
rities, and  to  receive,  retain  and  re-invest  the  income  thereof; 

And  upon  the  decease  of  said  Alma  Eemele,  widow  as  aforesaid,  to 
turn  such  securities  into  cash,  and  out  of  the  same  to  pay  all  the  said 
pecuniar}'  legacies  (not  including  said  legacy  to  said  Hiram  Alden  nor 
said  legacy  to  said  widow,  Alma  Remele),  with  interest  from  the  de- 
cease of  said  Alma,  and  to  distribute  and  pay  out  the  residue  thereof, 
less  administration  expenses,  to  said  residuary  legatees  in  the  shares  and 
proportions  following,  that  is  to  say :  .  .  .  And  the  reversion  of  the 
widow's  dower  is  reserved  for  further  decree. 

The  remaining  facts  sufficiently  appear  in  the  opinion. 

Bliss  &  Royce,  for  the  appellants. 

Stewart  &  Wilds,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Eoss,  C.  J.  Hiram  Alden  died  before  the  testator.  The  legacy  was 
to  him  alone,  and  not  to  him  or  his  heirs.  It  lapsed  by  his  decease 
antedating  the  testator.  It  is  not  otherwise  contended.  Careton  v. 
Murrey,  94  Am.  Dec.  152  and  note. 

2.  The  testator,  in  addition  to  a  specific  devise  to  his  wife,  gave  her 
the  use  and  income  of  his  estate  during  her  natural  life.  He  then  pro- 
ceeds. "  At  her  decease  I  give,  devise  and  bequeath  all  my  estate  that 
may  be  remaining  as  follows."  He  then  gives  certain  sums  to  indi- 
vidual legatees,  and  the  residue  to  the  next  of  kin  of  himself,  and  of 
lus  wife,  to  be  divided  one-half  to  the  next  of  kin  of  each.  The  next 
of  kin  of  each  were  ascertainable  at  the  decease  of  the  testator.  The 
contention  is  whether  the  estate  vested  at  the  death  of  the  testator,  or 
at  the  decease  of  the  taker  for  life.  The  language  used  is  as  consistent 
with  an  intention  to  postpone  the  enjoyment  onl}-,  as  to  postpone  the 
vesting  of  the  remainder.  Unless  the  language  of  the  testator  when 
applied  to  the  circumstances  of  the  case,  clearlj'  indicates  a  contrary 
intention,  the  law  favors  the  vesting  of  remainders  on  the  death  of  the 
testators  when  the  will  becomes  operative.  Such  is  presumed  to  be  the 
testator's  intention  unless  the  contrary  appears.  In  re  Tucker's  Will, 
21  Atl.  R.  272,  63  Vt.  104 ;  Nodine  v.  Greenfield,  7  Paige's  Ch.  544, 
(4  Law.  Ed.  N.  Y.  Ch.  R.  267  and  note)  ;  Be  Peyster  v.  Clendining, 
id.  434  and  note.  (8  Paige's  Ch.  295.)  If  the  language  of  the  will 
imports  a  present  bequest  of  property  to  be  distributed  at  a  period  sub- 
sequent to  the  death  of  testator,  the  persons  in  esse  at  the  time  of  his 
death,  will  as  a  rule  take  a  vested  interest.  Collins  v.  Collins,  5  Law.; 
Ed.  N.  Y.  Ch.  R.  523  and  note.     (2  Paige's  Ch.  9.) 

So,  where  the  benefit  of  a  legacy  is  given  for  life  to  one,  and  after 
his  decease  to  another,  the  interest  of  the  second  legatee  is  generally 
vested,  and  passes  to  the  heirs  of  the  second  legatee,  though  he  die 
during  the  existence  of  the  life  of  the  first  taker.  Barker  v.  Woods, 
7  Law.  Ed.  N.  Y.  Ch.  R.  265  and  note.     (1  Sand.  Ch.  129.)     We  think 
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the  language  used  by  the  testator  was  intended  only  to  postpone  the 
enjoyment  of  the  estate,  the  life  use  of  which  was  given  to  his  wife ; 
and  that  the  legatees,  including  the  next  of  kin,  took  a  vested  interest 
in  the  estate,  if  the  estate  was  sufHciently  large  to  reach  the  next  of 
kin,  under  the  clause  disposing  of  the  residue. 

3.  The  widow  waived  the  provisions  of  the  will,  and  took  the  shai'e 
of  the  estate  allowed  by  law.  The  contention  is  whether  this  waiver 
accelerated  the  time  when  the  special  legatees  and  next  of  kin  are  to 
come  into  the  enjoyment  of  the  respective  proportions  of  the  estate. 
Generally  the  termination  of  the  life  estate  before  the  decease  of  the 
life  tenant,  lets  the  reversioner  into  immediate  enjoyment  of  the  estate. 
When  the  widow  waives  the  provisions  of  the  will,  and  takes  under  the 
law,  such  action  usually  diminishes  the  amount  of  the  estate  available 
for  the  other  legatees  or  devisees  pro  rata,  and  it  is  equitable  that  they 
should  come  earlier  into  the  enjoyment  of  their  diminished  legacies 
to  compensate  them  for  the  diminution  caused  by  such  action.  Such 
waiver  blots  out  all  the  provisions  of  will  for  the  widow,  and  leaves  the 
remaining  provisions  of  the  will  in  force,  to  be  accommodated  equitably 
to  the  state  of  the  testator's  property  as  left  by  such  action.  Tlie 
testator  in  the  present  case  left  about  $15,000  in  property.  He  gave 
his  wife  $1,000  of  this,  and  the  use  and  income  of  all  of  his  estate  dur- 
ing life.  In  specific  pecuniarj'  legacies  to  be  paid  at  her  decease,  he 
disposes  of  $7,500  of  the  estate  of  which  she  was  given  the  use  for  life, 
and  the  residue  he  gave  to  be  divided  half  and  half  between  his  next  of 
kin,  and  her  next  of  kin.  The  action  of  the  widow  in  waiving  the  pro- 
visions of  the  will,  and  taking  what  the  law  allows,  operated  to  diminish 
largely  the  residue  of  the  estate  given  to  the  next  of  kin  of  the  testator 
and  of  his  wife,  if  distribution  is  to  be  made  at  once.  There  is  enough 
of  the  estate  remaining  to  pay  the  specific  pecuniary  legacies  in  full. 
But  these  legatees  will  receive  just  what  the  testator  set  apart  for  them 
if  the  payment  of  their  legacies  is  postponed  until  the  decease  of  the 
widow.  Such  postponement  would  to  some  extent,  and  perhaps  wholly 
compensate  the  next  of  kin,  for  the  diminution  caused  by  the  action  of 
the  widow,  of  that  part  of  the  estate  given  by  the  testator  to  them.  I 
have  found  very  few  decided  cases  where  the  action  of  the  widow  has 
affected  the  relative  rights  of  the  specific  and  residuarj'  legatees  as  it 
does  in  the  case.  It  is  the  first  time  this  precise  question  has  been 
considered  by  this  court.  Firth  v.  Denny,  2  Allen,  468,  presented  this 
identical  question.  Without  any  discussion  of  the  question  of  acceler- 
ation of  payment  of  specific  pecuniary  legacies,  it  was  held  that  the 
estate  should  be  held  to  accumulate  for  the  benefit  of  the  residuary 
legatees,  until  the  decease  of  the  widow.  This  question  is  raised  and 
decided  In  re  Ferguson's  Estate,  138  Penn.  208  (20  At.  R.  945).  It 
is  there  held  that  the  election  of  the  widow  to  take  under  the  law,  was 
equivalent  to  her  death,  and  that  what  remained  of  the  estate  after  Jthe 
widow  took  what  the  law  allowed  should  be  distributed  at  once, 
although  such  holding  operated  wholly  to  disappoint  the  residuary 
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legatee.  The  court  rests  this  decision  largely  upon  Coover's  Appeal, 
74  Pa.  St.  143.  An  examination  of  that  case  shows  that  it  did  not 
present  the  identical  contention  under  consideration.  The  testator 
gave  his  wife  a  life  estate,  and  the  remainder  he  divided  into  ten  equal 
shares,  and  gave  each  share  to  a  particular  individual,  or  her  lawful 
issue,  with  a  further  provision  for  its  distribution,  in  case  the  individual 
died  without  issue.  It  did  not  present  the  question  of  the  effect  of 
such  election,  when  it  operated  to  diminish  the  portion  given  to  one 
class  of  legatees  onlj'.  In  Sandoe's  Appeal,  65  Pa.  St.  314,  the  elec- 
tion of  the  widow  operated  to  afEect  some  of  the  specific  legatees  un- 
equally. The  court  state  this  to  be  the  rule  in  such  a  case.  ' '  The 
rule  in  equity  treats  the  substituted  devises  and  bequests  to  the  wife, 
as  a  trust  in  her  for  the  benefit  of  the  disappointed  claimants,  to  the 
amount  of  their  interest  therein,  and  the  court  will  assume  jurisdiction 
to  sequester  the  benefit  intended  for  the  refusing  wife,  in  order  to  secure 
compensation  in  those  whom  her  election  disappoints."  "Woer.  Am. 
Law  of  Administrators,  119,  saj's  on  this  subject:  "  The  rejection  by 
the  widow  of  the  provisions  made  for  her  by  will,  generally  results  in 
the  diminution  or  contravention  of  devises  and  legacies  to  other  parties. 
The  rule  in  such  case  is  that  the  devise  or  legacy  which  the  widow  re- 
jects is  to  be  applied  in  compensation  of  those  whom  her  election  dis- 
appoints. To  the  same  eflect  is  Wood  v.  Wood,  1  Met  Ky.  512  ;  and 
Dean  v.  Hart,  62  Ala.  308.  This  same  result  in  principle  is  reached 
by  accelerating  the  enjoyment  of  the  remainder,  when  the  election  of 
the  widow  only  affects  equally  those  to  whom  the  remainder  is  given. 
Fox  V.  Bumery,  68  Me.  121 ;  State  v.  Smith,  16  B.  J.  Lea,  Tenn. 
662 ;  Holderhy  v.  Walker,  8  Jones  Eq.  46  ;  Rohinson  v.  Harrison, 
2  Tenn.  Ch.  11  ;  Armstrong  v.  Park,  Hum.  (Tenn.  R.)  195;  Capron  v. 
Capron,  6  Mackey,  340,  (12  Cent.  Rep.  43).  In  Adams  v.  Gillespie, 
2  Jones  Eq.  245,  the  facts  appear  to  raise  the  question  raised  by  the 
case  at  bar,  but  the  decision  does  not  touch  upon  it  further  than  to 
hold  tliat  the  election  of  the  widow  removed  her  life  estate  from  the 
property,  and  accelerated  the  enjoyment  of  the  next  life  taker.  The 
other  cases  cited  by  the  counsel  for  the  appellant  do  not  bear  specially 
upon  the  point  under  consideration.  The  controlling,  and,  we  think 
the  more  reasonable  principle,  announced  in  most  of  these  cases,  is  the 
one  expressed  by  Woerner,  supra,  viz.,  to  use  the  renounced  devises 
and  legacies  given  by  the  will  to  the  widow,  to  compensate  as  far  as 
may  be,  the  devises  and  legacies  diminished  by  such  renunciation. 
When  the  remaindermen  are  affected  pro  rata  by  such  renunciation, 
acceleration  of  the  enjoyment  of  their  devises  or  legacies,  diminished 
proportionably,  will  equitably  compensate  them,  so  far  as  possible  for 
such  diminution.  But  in  this  case  acceleration  of  enjoyment  would 
increase  the  specific  pecuniary-  legacies,  to  the  detriment  of  the  resid- 
uary legatees,  whose  shares  only  are  diminished  by  the  renunciation. 
Applying  the  principle  stated,  the  life  use  of  the  property  given  by  the 
will  to  the  widow,  and  renounced  by  her,  should  be  used  to  compensate 
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the  residuary  legatees,  the  next  of  kin  of  the  testator  and  of  his  wife. 
This  may  be  accomplished  by  allowing  that  portion  of  the  estate,  not 
taken  b}'  the  widow,  to  accumulate  during  her  natural  life,  or,  by  the 
consent  of  the  parties  interested,  the  same  result  could  be  reached  by 
reducing  to  their  present  worth,  the  specific  pecuniary  legacies,  on  the 
basis  of  the  expectation  of  the  life  of  the  widow,  and  distributing  the 
estate  at  once.  The  latter  could  only  be  done  by  consent,  but  would 
save  the  expense  of  caring  for  that  portion  of  the  estate  which  is  avail- 
able for  the  specific  and  residuary  legatees,  and  avoid  liability  of  loss 
from  keeping  it  invested.  This  result  affirms  the  judgment  of  the 
County  Court. 

We  are  asked  to  make  an  order,  that  the  costs  of  both  parties,  in- 
cluding attorneys'  charges  be  paid  out  of  the  fuud.  This  is  in  eflfect,  a 
proceeding  to  obtain  construction  of  the  will,  and,  if  in  equity,  we 
should  make  such  an  order.  But  this  is  an  appeal  from  the  decree  of 
the  Probate  Court,  to  the  County  Court,  coming  to  this  court  on  excep- 
tions. The  only  power  over  costs  in  such  a  case  is  that  given  by  R.  L. 
2280.  Under  this  section,  by  consent  of  the  appellee,  we  allow  the 
appellant  to  recover  costs,  in  this  court.  Further  than  this  we  do  not 
understand  we  have  power  over  costs  and  expenses  of  this  litigation. 

Judgment  affirmed,  with  costs  to  the  appellant  in  this  court, 
ordered  to  be  certified  to  the  Probate  Courts 

>  See  Shreve  v.  Shreve,  176  Mass.  466  (1900) ;  In  re  Ferguson's  Estate,  138  Pa.  208 
(1890). 
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CHAPTER  I. 
KINDS    OF  JOINT   OWNERSHIP. 

Note.  —  As  grants  and  devises  to  two  or  more  persons  are  now  by  Statute  in  most 
of  the  United  States  (see  Stimsou  Am.  Stat.  Law,  §  1371),  as  well  as  in  England,  held, 
in  general,  to  create  tenancies  in  common,  it  seems  unnecessary  to  multiply  cases  on 
the  question  what  words  at  common  law  created  a  tenancy  in  common. 

Several  sections  from  Littleton  on  Joint  Ownership  have  been  printed  in  the  first 
volume  of  these  Cases  (2d  ed.),  pp.  343-316;  some  others  are  here  added. 

Lit.  §  283.  Also,  there  may  be  some  jointenants,  which  maj'  have 
a  joint  estate,  and.  be  jointenants  for  term  of  their  lives,  and  yet  have 
several  inheritances.  As  if  lands  be  given  to  two  men  and  to  the  heirs 
of  their  two  bodies  begotten,  in  this  case  the  donees  have  a  joint  estate 
for  terra  of  their  two  lives,  and  j'et  they  have  several  inheritances ; 
for  if  one  of  the  donees  hath  issue  and  die,  the  other  which  surviveth 
shall  have  the  whole  by  the  survivor  for  term  of  his  life,  and  if  he 
which  surviveth  hath  also  issue  and  die,  then  the  issue  of  the  one  shall 
have  the  one  moiety,  and  the  issue  of  the  other  shall  have  the  other 
moietj^  of  the  land,  and  they  shall  hold  the  land  between  them  in  com- 
mon, and  they  are  not  jointenants,  but  are  tenants  in  common.  And 
the  cause,  why  such  donees  in  such  case  have  a  joint  estate  for  term  of 
their  lives,  is,  for  that  at  the  beginning  the  lands  were  given  to  them 
two,  which  words  without  more  saying  make  a  joint  estate  to  them  for 
term  of  their  lives.  For  if  a  man  will  let  land  to  another  by  deed 
or  without  deed,  not  making  mention  what  estate  he  shall  have,  and 
of  this  make  livery  of  seisin,  in  this  case  the  lessee  hath  an  estate 
for  term  of  his  life  ;  and  so  inasmuch  as  the  lands  were  given  to  them, 
T;hey  have  a  joint  estate  for  term  of  their  lives.  And  the  reason  why 
thej'  shall  have  several  inheritances'  is  this,  inasmuch  as  they  cannot 
bj-  any  possibility  have  an  heir  between  them  engendered,  as  a  man 
and  woman  may  have,  &c.  the  law  will  that  their  estate  and  inherit- 
ance be  such  as  is  reasonable,  according  to  the  form 'and  effect  of  the 
words  of  the  gift,  and  this  is  to  the  heirs  which  the  one  shall  beget 
of  his  body  by  any  of  his  wives,  and  to  the  heirs  which  the  other 
shall  beget  of  his  body  by  any  of  his  wives,   &c.  so  as  it  behooveth 
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by  necessity  of  reason,  that  they  have  several  inheritances.  And  in 
this  case  if  the  issue  of  one  of  the  donees  after  the  death  of  the 
donees  die,  so  that  he  hath  no  issue  alive  of  his  body  begotten, 
then  the  donor  or  his  heir  may  enter  into  the  moiety  as  in  his  reversion, 
&c.  although  the  other  donee  hath  issue  alive,  &c.  And  the  reason  is, 
forasmuch  as  the  inheritances  be  several,  &c.  the  reversion  of  them 
in  law  is  several,  &c.  and  the  survivor  of  the  issue  of  the  other  shall 
hold  no  place  to  have  the  whole. 

Lit.  §  284.  And  as  it  is  said  of  males,  in  the  same  manner  it  is 
where  land  is  given  to  two  females,  and  to  the  heirs  of  their  two 
bodies  engendered. 

Lit.  §  285.  Also,  if  lands  be  given  to  two  and  to  the  heirs  of  one 
of  them,  this  is  a  good  jointure,  and  the  one  hath  a  freehold,  and  the 
other  a  fee  simple.  And  if  he  which  hath  the  fee  dieth,  he  which  hath 
the  freehold  shall  have  the  entirety  by  survivor  for  term  of  his  life. 
In  the  same  manner  it  is,  where  tenements  be  given  to  two  and  the 
heirs  of  the  body  of  one  of  them  engendered,  the  one  hath  a  freehold, 
and  the  other  a  fee  tail,  &c. 

Lit.  §  288.  Also,  it  is  commonly  said,  that  every  jointenant  is  seised 
of  the  land  which  he  holdeth  jointly  per  my  et  per  tout ;  and  this  is  as 
much  to  saj',  as  he  is  seised  by  every  parcel  and  by  the  whole,  &c.  and 
this  is  true,  for  in  every  parcel,  and  by  every  parcel  and  by  all  the  lands 
and  tenements,  he  is  jointly  seised  with  his  companion. 

Lit.  §  291.  Also,  if  a  joint  estate  be  made  of  land  to  a  husband 
and  wife  and  to  a  third  person,  in  this  case  the  husband  and  wife  have 
in  law  in  their  right  but  the  moiety,  and  the  third  person  shall  have 
as  much  as  the  husband  and  wife,  viz.  the  other  moiety,  &c.  And 
the  cause  is,  for  that  the  husband  and  wife  are  but  one  person  in  law, 
and  are  in  like  case  as  if  an  estate  be  made  to  two  jointenants,  where 
the  one  hath  by  force  of  the  jointure  the  one  moiety  in  law,  and  the 
other,  the  other  moiety,  c&c.  In  the  same  manner  it  is  where  an  estate 
is  made  to  the  husband  and  wife,  and  to  two  other  men,  in  this  case 
the  husband  and  wife  have  but  the  third  part,  and  the  other  two  men 
the  other  two  parts,  &c.  causa  qua  supra} 

Lit.  §  298.  Also  if  lands  be  given  to  two  to  have  and  to  hold,  scil. 
the  one  moiety  to  the  one  and  to  his  heirs,  and  the  other  moiety  to  the 
other  and  to  his  heirs,  the^'  are  tenants  in  common. 

Lit.  §  301.  Also  if  a  man  let  lands  to  two  men  for  term  of  their 
lives,  and  the  one  grants  all  his  estate  of  that  which  belongeth  to  him 
to  another,  then  the  other  tenant  for  term  of  life,  and  he  to  whom  the 
gi'ant  is  made,  are  tenants  in  common  during  the  time  that  both  the 
lessees  be  alive. 

And  memorandum,  that  in  all  other  such  like  cases,  although  it  be 
not  here  expressly  moved  or  specified,  if  thej'  be  in  like  reason,  they 
are  in  the  like  law. 

Lit.  §  304.  And,  if  three  jointenants  be,  and  the  one  release  by  his 
1  See  1  Prest.  Est.  132  ;  StwUy  v.  Kmfe,  26  Pa.  397  (1858). 
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deed  to  one  of  his  companions  all  the  right  which  he  hath  in  the  land, 
then  hath  he  to  whom  the  release  is  made,  the  third  part  of  the  lands 
by  force  of  the  said  release,  and  he  and  his  companion  shall  hold  the 
other  two  parts  in  jointure.  And  as  to  the  third  part,  which  he  hath 
by  force  of  the  release,  he  holdeth  that  third  part  with  himself  and  his 
companion  in  common. 

Co.  Lit.  188  a.  If  a  man  make  a  feoflfment  in  fee  to  the  use  of  him- 
self and  of  such  wife  as  he  should  afterwards  marry,  for  term  of  their 
lives,  and  after  he  taketh  wife,  they  are  jointenants,  and  j'et  they  come 
to  their  estates  at  several  times.^ 

1  Cf.  Ktnwm-thy  v.  Ward,  11  Hare,  196  (1853) ;  M'&regor  v.  ITOregor,  1  De  G.  P. 
&  J.  63  (1859) ;  Hand  v.  North,  10  Jur.  N.  S.  7  (1863)  ;  Ruck  v.  Sarwise,  2  Dr.  & 
Sm.  610  (1865). 
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CHAPTER  II. 
CONVEYANCE  BY  METES  AND  BOUNDS. 


BARTLET  v.  HARLOW. 

Supreme  Judicial  Court  of  Massachusetts.    1815. 

[Reported  12  Mass.  348.] 

This  was  a  petition  for  partition  of  a  certain  tract  of  land  situate 
in  Plympton  in  the  county  of  Plymouth,  of  a  moiety  of  which  the  peti- 
tioner alleges  himself  to  be  seised  in  fee,  as  tenant  in  common  with 
the  respondent :  who  pleads  that  he  is  sole  seised  of  the  premises,  and 
traverses  the  tenancy  in  common  of  the  petitioner,  on  which  issue  is 
joined. 

At  the  trial  of  this  issue,  which  was  had  before  the  late  Judge  Dewey 
at  the  sittings  here  after  the  last  October  Term,  it  appeared  that  the 
petitioner  claimed  under  an  extent  of  an  execution  duly  issued  in  his 
favor  against  one  Levi  Harlow,  by  virtue  of  which  the  officer  delivered 
to  him  seisin  and  possession  of  one  moiety  of  the  land  described  in  the 
petition,  being  all  the  right  of  the  said  Levi  Harlow  therein.  —  And  it 
was  agreed  by  the  parties,  that  at  the  time  of  the  said  extent,  the  said 
Levi  and  the  respondent  were  seised  as  tenants  in  common,  by  equal 
moieties,  of  a  tract  of  land  containing  about  sixty  acres :  and  that  the 
said  extent  was  on  a  part  only  of  said  sixty  acres,  describing  it  by 
metes  and  bounds,  and  dividing  it  from  the  residue. 

A  verdict  was  taken  by  consent  for  the  petitioner,  subject  to  the 
opinion  of  the  court,  whether  an  extent,  so  made  on  the  estate  of  one 
tenant  in  common,  of  a  pait  only  of  the  tract  of  land  holden  in  com- 
mon, was  valid.  If  the  court  should  be  of  opinion  that  such  an  extent 
was  valid,  the  verdict  was  to  stand,  and  further  proceedings  to  be  had 
upon  it :  but  if  the  court  should  be  of  a  different  opinion,  the  verdict 
was  to  be  set  aside,  and  a  verdict  entered  for  the  respondent. 

Eddy,  for  the  petitioner. 

Thomas  and  Davis,  for  the  respondent. 

Jackson,  J.,  delivered  the  opinion  of  the  court. 

By  our  Statute  of  Executions  the  creditor,  if  he  thinks  proper,  may 
levy  his  execution  on  the  real  estate  of  his  debtor,  which  shall  be  set 
off  to  him  by  metes  and  bounds ;  and  if  it  is  held  in  jointenancy,  tn 
coparcenary,  or  tenancy  in  common,  the  execution  may  be  extended  on 
the  "  real  estate  held  as  aforesaid,  or  part  thereof,  describing  the  same 
with  as  much  precision  as  the  nature  and  situation  thereof  will  admit." 
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It  is  contended  by  the  counsel  for  the  petitioner,  that  the  oflacer  and 
the  appraisers,  in  pursuance  of  this  Statute,  maj'  set  off  all  the  debtor's 
interest  and  estate  in  a  part  of  the  land  held  in  common ;  and  that, 
although  a  levy  on  a  part  of  his  interest  in  the  whole  land  would  be 
good,  yet  they  are  not  confined  to  this  mode. 

On  the  other  side  it  is  contended,  that  the  Statute  speaks  of  levying 
in  such  a  case  on  part  of  the  estate,  and  not  on  part  of  the  land;  and 
that  any  construction,  contraryio  the  plain  import  of  the  words,  would 
be  highly  injurious  to  the  other  co-tenants.  — To  this  it  may  be  added, 
that  in  the  following  section  of  the  same  Statute,  it  is  said  that  "  when 
the  real  estate  extended  upon  cannot  be  divided  and  set  out  by  metes 
and  bounds  as  before  described,  or  by  the  description  before  men- 
tioned, then  execution  shall  be  extended  upon  the  rents  of  such  real 
estate  ;  "  mailing  a  plain  distinction  between  the  two  modes  of  levj'ing 
before  mentioned,  and  showing  that  the  description  contemplated  in 
case  of  a  jointenancy,  &c.  was  not  a  description  of  the  lands  by  metes 
and  bounds. 

This  view  of  the  language  used  by  the  Legislature  would  lead  us  to 
adopt  the  construction  of  the  respondent's  counsel :  and  we  are  con- 
firmed in  this  opinion  by  a  more  general  view  of  the  object  of  the 
Statute,  and  of  the  consequences  that  would  result  from  a  different 
construction. 

The  levy  of  an  execution  upon  real  estate  is  a  kind  of  Statute  con- 
veyance from  the  debtor  to  the  creditor.  "  It  shall  make  as  good  a  title 
to  the  creditor,  his  heirs  and  assigns,  as  the  debtor  had  therein." 
(Section  2.)  It  was  not  the  intention  of  the  Legislature  to  allow 
estates  to  be  created  or  transferred  in  any  new  manner,  altogether 
repugnant  to  the  principles  of  the  common  law  :  but  to  put  a  convey- 
ance under  this  Statute  on  as  good  a  footing  as  if  made  freely  by  the 
debtor.  And  it  is  generall}-  true,  that  no  estate  or  interest  in  land 
can  be  transferred  by  such  a  levj',  which  the  debtor  might  not  have 
conveyed,  by  any  suitable  instrument,  for  a  valuable  consideration. 

We  are  then  to  consider  whether  Levi  Harlow,  the  debtor-,  could  have 
conveyed  by  deed  to  the  petitioner,  by  metes  and  bounds,  twenty  acres, 
parcel  of  the  sixty  acres  which  he  held  in  common  with  the  respond- 
ent, so  as  to  entitle  the  petitioner,  to  maintain  a  writ  or  petition  for 
partition  of  the  twentj'  acres  against  the  respondent. 

There  is  very  little  concerning  this  question  to  be  found  in  the  books. 
Among  the  numerous  examples  in  Co.  Lit.  and  other  books,  of  the  sev- 
erance of  a  jointenancy,  we  find  many  instances  of  a  convej'ance  by 
one  jointenant  of  a  part  of  his  estate,  but  not  one  unequivocal  case  of 
a  conve3'ance  of  his  estate  in  a  part  of  the  land.  There  is  indeed  one 
in  Co.  Lit.  193,  which  may  possibly  be  so  understood.  He  says,  "if 
two  jointenants  be  of  twenty  acres,  and  one  maketh  a  feoffment  of  his 
part  in  eighteen  acres,  the  oth'er  cannot  release "  (viz.  to  his  com- 
panion) "his  entire  part,  but  only  in  two  acres;  for  that  the  jointure 
is  severed  for  the  residue."    Lord  Coke  cites  no  case  for  this  opinion ; 
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so  that  we  have  no  opportunity  to  ascertain  bj'  a  recurrence  to  the 
facts,  whether  he  contemplated  a  convej-ance  of  the  co-tenant's  part  in 
eighteen  specific  acres  by  metes  and  bounds,  or  in  eighteen  twentieths 
of  the  land.  If  the  latter  be  understood,  It  will  perfectly  well  comport 
with  the  context ;  and  will  illustrate  the  general  doctrine  for  which  the 
case  is  introduced,  as  well  as  if  it  be  intended  of  a  specific  portion  of 
land.  And  it  is  observable  that  Lord  Coke  uses  like  words  in  another 
place,  where  it  is  plain  that  he  intends  an  undivided  portion  of  the 
estate,  and  not  a  specific  parcel  of  the  land.  He  says,  if  two  join- 
tenants,  or  tenants  in  common  are  disseised,  and  one  releases  all  his 
right  in  the  moiety,  he  shall  be  barred  of  his  right  in  the  whole  ;  ' '  but 
if  he  releases  all  his  right  which  he  has  in  the  one  acre,  this  shall  bar 
him  of  his  moiety  of  that  acre  only  :  and  yet  the  moiety  of  two  acres  is 
one  acre."  Here  it  is  obvious  that,  if  in  the  latter  case  we  understand 
one  acre  described  by  metes  and  bounds,  there  is  no  analogy  between 
the  two  cases ;  and  the  expression  at  the  close,  that  "the  moiety  of 
two  acres  is  one  acre,"  is  wholly  misplaced  and  without  meaning.  Nor 
could  it  ever  have  been  supposed,  that  a  release  of  his  right  in  one 
specific  part  would  bar  him  of  his  right  in  the  other  part. 

There  is  one  other  case  on  this  point,  which  is  transcribed  by  Viner 
from  Brownlow's  Reports,  157.  A  manor  was  conveyed,  one  moiety 
to  one  man  in  fee,  and  the  other  moiety  to  twelve  others  in  fee.  The 
twelve  made  a  feoffment  to  J.  S.  of  twelve  several  tenements  and  land  : 
and  J.  S.  made  twelve  several  feoffments  to  those  twelve.  The  thirteenth 
man,  who  had  the  other  moiety,  brought  one  writ  of  partition  against 
them  all,  pretending  that  they  held  insimul  et  pro  indiviso ;  and  by 
the  opinion  of  the  whole  court  it  would  not  lie  :  but  he  ought  to  have 
brought  several  writs.  Brownlow  in  the  place  cited  is  stating  several 
different  points  relative  to  the  writ  of  partition,  apparently  taken  from 
different  cases  which  he  had  heard  or  read.  He  mentions  no  name  nor 
date  of  the  case  in  question,  nor  any  other  particulars,  from  which  we 
fiaight  learn  whether  there  was  anything  peculiar  in  the  circumstances, 
or  whether  the  point  now  in  question  was  considered  by  the  court.  A 
single  case,  tlius  loosely  reported,  is  entitled  to  very  little  considera- 
tion, when  it  appears  to  be  in  any  degree  inconsistent  with  the  general 
principles  of  the  law  applicable  to  th6  subject. 

On  the  other  hand,  it  has  been  decided  by  this  court,  in  the  case  of 
Porter  v.  Hill,  9  Mass.  Eep.  34,  that  one  jointenant  cannot  Convey 
any  specific  part  of  the  land  to  a  stranger :  at  least  not  so  as  to  preju- 
dice his  co-tenant.  It  is  indeed  intimated  in  that  case,  that  such  a 
conveyance  may  operate  b}"  wa}'  of  estoppel  against  the  grantor.  But 
this  would  not  aid  the  petitioner  in  the  present  state  of  the  case  now 
under  consideration. 

In  2  Co.  68,  and  Cro.  Eliz.  803,  it  is  laid  down,  as  a  general  prin- 
ciple, that  one  jointenant  cannot  prejudice  his  companion,  in  estate, 
or  as  to  any  matter  of  inheritance  or  freehold :  although  as  to  the 
profits  of  the  freehold,  as  the  receipt  of  rent,  &c...the  acts  of  one  maj 
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prejudice  the  other.  —  But  it  would  in  many  cases  tend  to  the  preju- 
dice, and  even  to  the  destruction,  of  the  interest  of  one  co-tenant,  if 
the  other  might  convey  to  a  stranger  his  moiety  in  several  distinct  par- 
cels of  the  land.  The  owner  of  a  moiety  of  a  farm  thus  circumstanced, 
instead  of  one  piece  of  land  conveniently  situated  for  cultivation,  would 
on  a  partition  be  compelled  to  take  perhaps  ten  or  twenty  different 
parcels  interspersed  over  the  whole  tract,  and  separated  by  the  parts 
allotted  to  the  several  grantees.  Suppose  that  two  men  hold  jointly, 
or  in  common,  land  in  a  town  sufScicut  only  for  two  house  lots,  and 
that  one  of  them  could  convey  to  ten  persons  his  share  in  as  msLity  dif- 
ferent portions  of  the  land  ;  or  that  so  many  executions  could  be  thus 
levied  on  his  share :  the  other  original  co-tenant  would,  on  a  partition, 
be  compelled  to  take  ten  different  lots  or  parcels  not  adjoining  to  each 
other,  and  each  too  small  for  anj'  useful  purpose,  instead  of  one  house- 
lot,  to  which  he  was  originally  entitled,  as  against  the  grantor. 

If  it  be  said  that  this  is  a  necessary  incident  to  his  estate,  which  he 
must  be  supposed  to  have  contemplated  when  he  took  it ;  it  may  be 
more  justlj'  said  in  answer,  that  the  restraint  contended  for,  bj'  which 
one  is  prevented  from  conveying  distinct  portions  of  the  land,  is  a 
necessary  incident  to  the  estate ;  and  that  as  each  was  originally  en- 
titled to  one  moiety,  for  quantity  and  qualit}',  to  be  assigned  to  him  by 
commissioners  or  by  a  jury  in  due  course  of  law,  neither  of  them  shall 
by  his  own  act,  control  the  commissioners  or  jurors,  and  prevent  their 
assigning  to  his  companion  such  portion,  and  in  such  manner,  as  thej'y 
in  the  exercise  of  a  sound  discretion,  would  have  thought  just  and 
proper.  As  the  co-tenant  had  not  originally  any  such  right  or  autho- 
rity in  himself,  to  control  the  proceedings  on  a  partition :  so  neither 
can  he  transfer  such  a  right  to  any  assignees  or  grantees  of  his  share. 

It  may  be  added,  that  if  one  co-tenant  has  this  right,  the  others  of 
course  have  the  same.  Suppose  then  that  three  or  more  persons  hold 
in  common  a  township  of  wild  land,  and  that  each  of  them,  without 
regai-d  to  the  others,  should  divide  the  whole  into  such  lots  as  he 
thought  proper,  and  sell  his  share  in  each  lot  to  different  purchasers. 
As  the  lines  of  the  lots,  thus  arbitrarily  designated  by  the  different 
owners,  would  perhaps  in  no  instance  coincide,  it  is  easy  to  see  that  a 
partition  among  the  several  grantees  would  become  extremely  difficult 
and  inconvenient :  and  if  we  imagine  a  like  case,  with  a  greater  num- 
ber of  original  owners,  and  consequently  a .  greater  diversity  in  the 
boundaries  of  the  lots  so  convej-ed,  a  partition  would  become  perhaps 
utterly  impossible. 

Whilst  the  right  of  one  co-tenant  to  aliene  any  distinct  portion  of  the 
land  might,  as  we  have  seen,  be  extremelj*  injurious  to  his  companion, 
the  restraint  on  such  alienations  can  seldom,  if  ever,  prejudice  the 
grantor.  Suppose  one  of  two  co-tenants  of  forty  acres  wishes  to  sell 
ten  acres,  he  may  convey  one  undivided  fourth  part  of  the  whole,  and 
his  grantee  may  by  legal  process  have  his  share  set  off  to  him.  This 
process  of  partition  would  be  equally  necessary,  if  the  conveyance  had 
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been  of  a  moiety  of  twenty  acres  taken  out  of  the  forty.  There  is 
therefore  no  additional  trouble  or  expense  :  and  the  only  difference  is, 
that  the  grantor  is  prevented  from  selecting  any  particular  portion  of 
the  whole  tract,  out  of  which  his  grantee  shall  take  his  share :  which 
is  a  right  he  could  never  claim  or  exercise  in  his  own  behalf,  while  he 
continued  the  owner  of  the  whole  moiety. 

We  are  therefore  satisfied  that  the  petitioner  cannot  have  partition, 
as  prayed  for  in  this  case. 

It  does  not  however  follow  that  the  levy  of  his  execution  is  wholly 
void  and  fruitless.  If  the  respondent  should  ever  have  his  moiety 
duly  set  off  to  him  in  severalty,  and  if  the  part  so  assigned  to  him 
should  not  include  that  which  was  taken  on  the  execution  of  the  peti- 
tioner, we  see  no  reason  why  the  latter  may  not  then  hold  what  has 
thus  been  taken  on  his  execution,  as  there  will  be  no  person  interested 
or  authorized  to  question  his  title,  excepting  Levi  Harlow ;  who  would 
probably  be  estopped  by  the  levy  of  the  execution,  as  he  would  be  by 
any  other  conveyance  made  by  himself.  Neither  does  it  follow  that 
the  petitioner  is  not  now  entitled  to  a  just  proportion  of  the  rents  and 
profits  of  the  lands,  if  they  can  be  taken  in  such  a  manner  as  not  to 
infringe  the  right  of  the  respondent  to  his  share,  nor  to  disturb  him  in 
the  enjoyment  of  an  undivided  moietj"-  of  the  whole  land.  But  as  these 
points  are  not  before  us,  it  is  unnecessary  further  to  consider  them. 

The  verdict  returned  in  this  case  is  to  be  set  aside,  and  a  verdict 
entered  for  the  respondent,  upon  which  judgment  is  to  be  rendered.^ 


VARNUM  V.   ABBOT. 

Supreme  Judicial  Court  op  Massachusetts.     1815. 

[Reported  12  Mass.  474.] 

This  was  a  writ  of  entry,  in  which  the  demandant  counted  upon  a 
mortgage  hereafter  described. — The  action  was  submitted  to  the  de- 
termination of  the  court  upon  the  following  case  agreed  by  the  parties. 

"On  the  9th  of  March  1809,  Eliphalet  Fox,  and  Elizabeth  his  wife, 
were  jointly  seised  of  three  undivided  fourth  parts  of  the  demanded 
pi'emises  in  fee,  and  Peter  Fox,  their  son,  was  seised  in  common  with 
them  of  the  residue.  And  on  the  same  day,  Josiah  W.  Coburn,  a 
creditor  of  the  said  Peter,  attached  upon  mesne  process,  '  all  his  estate 
and  interest  in  the  tenements.'  " 

"  On  the  10th  of  April  1809,  the  said  Eliphalet  and  Peter  mortgaged 
about  five  acres,  parcel  of  the  tenements,  to  D.  Abbot,  one  of  the 
tenants,  in  fee." 

1  See  Adam  v.  Briggs  Iron  Co.,  7  Cush.  861  (1851).  Cf.  New  Haven  v.  Hotchkisa, 
77  Conn.  168  (1904). 
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"On  the  13th  of  July  1809,  one  Josiah  Wood  levied  an  execution, 
issued  in  his  favor,  against  the  said  Peter  Fox,  upon  the  said  Peter's 
undivided  quarter  in  a  part  of  the  tenements,  and  had  the  same  set  off 
to  him  by  metes  and  bounds." 

"  On  the  same  day,  and  while  the  oflScer  was  upon  the  land,  levying 
the  said  Wood's  execution,  the  said  Eliphalet  and  Peter  executed  to 
the  demandant  the  deed  declared  on,  which  was  acknowledged  on  the 
same  day,  and  recorded  the  day  following."  ■ 

"On  the  23d  of  September  1809,  judgment  was  rendered  for  the 
said  Josiah  W.  Coburn,  in  the  action  before  mentioned,  on  which  he 
took  out  his  execution  against  the  said  Peter  Foxy  and  on  the  21st  of 
October  following  levied  the  same  upon  all  the  said  Peter's  undivided 
quarter  part  of  the  tenements,  except  what  had  been  before  mortgaged 
to  the  said  Abbot,  and  set  off  to  the  said  Wood :  and  both  the  said 
executions  were  recorded  within  three  months." 

"The  said  Eliphalet  Fox  died  on  the  10th  of  August  1809,  and  the 
said  Elizabeth  survived  him  until  the  7th  of  April  1812,  and  then  died^ 
leaving  the  said  Peter  Fox  and  the  tenants  Charles  and  Stephen  R. 
Fox,  with  eight  other  children,  her  heirs-at-law." 

"  The  tenants  having  severally  pleaded  the  general  issue  as  to  sev- 
eral parts  of  the  demanded  premises,  of  which  they  are  severally  seised, 
and  disclaimed  as  to  the  residue,  it  is  agreed,  that  if  the  court  shall  be 
of  opinion,  upon  the  above  facts,  that  the  demandant  is  not  entitled  to 
recover  against  the  tenants  or  either  of  them,  he  shall  become  nonsuit; 
and  the  tenants  shall  severally  recover  their  costs  against  him.  But  if 
the  court  shall  be  of  opinion  that  the  demandant  is  entitled  to  recover 
against  the  tenants  or  either  of-them,  such  tenants  shall  be  defaulted." 

Soar,  for  the  demandant. 

Stearns,  for  the  tenants. 

Jackson,  J.  Since  the  argument  of  this  cause,  at  the  last  term,  we 
have  had  occasion  to  consider  the  general  question  which  it  involves, 
althoughpresented  in  a  different  aspect,  in  the  case  of  Bartlet  v.  Har- 
low, 12  Mass.  348,  lately  decided  at  Plymouth.  In  that  case  it  was 
determined  that  a  conveyance  by  one  jointenant  or  tenant  in  common, 
of  a  part  of  the  land  by  metes  and  bounds,  to  a  stranger,  whether  the 
tjonveyance  be  by  deed  or  by  the  levy  of  an  execution,  can  have  no 
legal  effect  or  operation  to  the  prejudice  of  a  co-tenant.  As  the  grantor 
himself  has  no  right,  on  a  partition,  to  select  any  particular  portion  of 
the  land,  and  insist  to  have  his  moiety  or  any  part  of  it  set  off  in  that 
specific  portion,  so  he  cannot  convey  such  a  right  to  his  grantee. 

We  are  now  to  consider  whether  such  a  conveyance  has  any  effect 
as  against  the  grantor,  and  those  claiming  under  him.  This  point 
seems  to  have  been  left  undecided  in  the  case  of  Porter  \.  Hill,  9  Mass. 
Hep.  34,  where  it  is  intimated  that  such  a  conveyance  may  possibly 
operate  to  this  effect  by  way  of  estoppel.  The  court  also,  in  the  case 
oi  Bartlet  v.  Harlow,  avoided  giving  an  express  opinion  on  this  point, 
it  not  being  necessary  in  that  case.     On  the  fullest  consideration  we 
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are  now  satisfied  that  the  conveyance  may  operate  to  this  effect,  with- 
out prejudice  to  the  co-tenant,  and  without  violating  any  principle  of 
law.  We  see  no  difference  in  this  respect  between  a  conveyance  bj' 
deed,  and  bj'  the  levy  or  extent  of  an  execution.  The  former  owner 
is  estopped  by  the  record  of  a  judgment  against  him,  and  of  the  execu- 
tion and  return  of  it,  as  effectually  as  he  would  be  by  a  deed  under  his 
own  seal. 

Suppose  that  after  such  a  conveyance,  the  other  co-tenant  has  his 
moiety  set  off  to  him  on  a  petition,  or  writ  of  partition,  and  that  his 
sliare  is  so  assigned  as  not  to  include  any  part  of  what  was  so  conveyed 
by  his  fellow :  it  is  obvious  that  he  can  no  longer  object  to  this  convey- 
ance. He  has  got  all  that  he  was  entitled  to,  and  has  not  now  any  in- 
terest in  the  part  so  conveyed.  There  is  then  no  one,  who  can  dispute 
the  title  of  the  grantee,  unless  it  be  the  former  owner.  But  why  should 
he  be  permitted  to  say,  that  nothing  passed  by  his  deed,  or  by  the  levy 
Of  the  execution  against  him  ?  He  was  in  possession  of  the  premises 
at  the  time  of  the  conveyance,  and  he  parted  with  that  possession  for  a 
valuable  and  adequate  consideration.  There  is  no  fraud,  no  oppres- 
sion, nor  injustice  of  any  kind  in  the  transaction,  as  it  regards  him. 
In  the  one  case  he  receives  a  price  agreed  on  by  himself.  In  the  other, 
the  price  is  fixed  by  disinterested  men  under  oath,  with  a  right  on  his 
part  to  redeem  within  a  limited  time,  if  the  appraised  value  is  too  low  : 
which  gives  the  effect  of  a  voluntary  bargain  and  sale  b3'  him.  The 
only  objection,  which  ever  existed  to  the  conveyance,  arose  from  the 
injury  it  might  do  his  co-tenant ;  but  this  objection  is  not  competent 
for  him  to  make.  The  law  may  allow  the  whole  effect  of  this  objection, 
without  rendering  the  conveyance  entirely  void.  Yet  unless  the  con- 
veyance is  merely  void,  the  grantor  would,  under  these  circumstances,, 
be  estopped  to  dispute  its  operation. 

There  are  many  cases,  in  which  conveyances  and  other  transactions 
are  void  and  ineffectual  to  some  purposes,  or  as  they  regard  certain 
particular  persons,  which  j-et  are  valid  and  effectual  in  other  respects. 
This  is  the  case  with  fraudulent  conveyances  made  to  defeat  creditors ; 
and  with  convej'ances  of  land  not  acknowledged  and  recorded  pursuant 
to  the  Statute.  It  is  therefore  as  unnecessary,  as  it  would  be  unjust, 
that  this  rule  of  law,  which  is  intended  to  prevent  one  co-tenant  from 
making  a  convej'ance  to  the  prejudice  of  his  fellow,  should  enable  him 
to  defraud  a  stranger,  to  whom  he  had  conveyed  for  a  valuable 
consideration,  or  a  creditor,  who  had  taken  the  land  in  discharge  of 
his  debt. 

Instead  of  the  case  last  put,  let  us  suppose  that,  after  such  a  con- 
veyance by  one  co-tenant,  the  other  should  convey  or  release  to  the 
grantee  his  moiety  iu  the  same  parcel  of  land.  Each  of  the  former 
owners  would  now  be  estopped  by  their  respective  deeds  from  disput- 
ing the  title  of  the  grantee.  As  to  all  strangers,  his  possession  alone 
would. be; sufficient:  and.  thus  his  title  would  in  effeoj  be  indefeasible. 
Yet  if  the  first  conveyance  were  merely  void,  it  could  not  help  or  fortify 


502  VAENUM  V.   ABBOT.  [cHAP.  II. 

the  second,  whicli  would  therefore  be  likewise  void :  and  thus  a  party 
in  actual  possession,  with  a  deed  of  conveyance  from  each  of  the  two 
persons  who  alone  had  any  pretence  of  title  to  the  land,  would  still  be 
unable  to  maintain  the  possession.  So  if  one  co-tenant  of  twenty  acres 
should  sell  to  a  stranger  his  moiety  in  ten  acres  by  metes  and  bounds, 
and  afterwards  to  the  same  person  the  moiety  of  the  remaining  ten 
acres  in  like  manner ;  if  the  first  conveyance  is  void,  the  second  will 
be  also  void.  Yet  in  such  a  case  there  is  no  reason  of  justice  or  policy, 
which  should  prevent  the  grantee  from  holding  an  undivided  moiety  of 
the  whole  twenty  acres. 

Upon  any  other  construction  of  such  conveyances,  great  inconveni- 
ences would  follow.  Two  or  more  jointenants  or  tenants  in  common 
could  never  convey  any  specific  portion  of  the  land,  unless  they  joined 
in  the  same  deed.  But  one  may  be  willing  to  sell  with  general  war- 
ranty, while  another  will  give  onlj'  a  quitclaim.  So  each  may  be  will- 
ing to  warrant  his  specific  share  ;  but  they  maj-  refuse  to  join  in  a  deed 
with  covenants  of  warrantj',  lest  they  should  be  mutually  bound  for 
each  other.  So  if  one  of  the  part  owners  be  absent  and  not  known  to 
exist,  a  case  which  has  sometimes  happened  in  the  division  of  an  intes- 
tate's estate  among  his  heirs,  it  would  be  highlj-  unjust  and  absurd  that 
his  return  should  wholly  avoid  sucli  a  conveyance  made  by  the  others 
in  his  absence.  It  is  just  that  he  should  not  be  prejudiced  by  it.  But 
there  is  no  reason  why  the  other  co-tenants  should,  by  this  accident, 
be  enabled  to  avoid  their  own  contract,  and  to  reclaim  land  which  they 
had  fairly  sold  for  a  valuable  consideration. 

It  being  then  clear  that  a  conveyance  by  one  jointenant  or  tenant  in 
common,  of  his  share  in  a  certain  specific  portion  of  the  land,  is  not 
absolutely  void  ;  we  are  to  see  what  is  the  effect  of  the  several  convey- 
ances set  forth  in  this  statement  of  facts.  And  first,  we  may  throw  out 
of  the  case  all  the  conveyances  bj-  Eliphalet  Fox  the  father,  whether  of 
part  or  the  whole.  He  was  jointenant  with  his  wife  Elizabeth  Fox,  who 
survived  him :  and  it  has  been  decided  in  a  case  arising  out  of  this 
same  estate  and  title,  that  no  conveyance  by  him  could  bind  her  after 
his  decease,  and  that  she  took  the  whole  by  survivorship.  The  demand- 
ant therefore  can  hold  nothing  under  Eliphalet  Fox:  and  the  three 
fourth  parts,  which  belonged  to  him  and  his  wife,  descended  on  her 
death  to  her  children  and  heirs.  She  left  eleven  children,  two  of  whom, 
Charles  and  Stephen  R.  Fox,  are  sued  as  tenants  in  this  action  ;  and 
each  of  whom  took  one  eleventh  part  of  her  three  fourths,  or  three  un- 
divided fortj'-fourth  parts  of  the  whole.  As  it  is  said  in  the  statement  of 
facts  that  these  tenants  are  severally  seised  of  certain  parts  of  the  de- 
manded premises,  and  they  have  respectively  disclaimed  as  to  the 
residue,  we  must  suppose  that  there  has  been  a  partition  among  the 
heirs,  upon  which  the  several  parts  now  defended  bj'  those  two  tenants 
were  assigned  to  them  respectively  as  heirs  of  their  mother.  In  this 
view  of  the  case,  it  is  obvious  that  the  demandant  cannot  recover 
gainst  either  of  those  two  tenants. . 
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As  to  the  undivided  fourth  part  formerly  owned  by  Peter  Fox,  it  ap- 
pears that  he  had  conveyed  the  whole  of  it,  in  diflferent  portions,  by 
deeds  and  executions  which  have  a  priority  to  the  demandant's  title. 
Only  one  of  these  conveyances  is  now  in  question,  viz.  the  mortgage 
made  to  Abbot :  as  the  other  two  grantees.  Wood  and  Coburn,  are  not 
sued  in  this  action.'  According  to  the  principles  before  mentioned,  the 
mortgage  made  to  Abbot  of  five  acres,  in  April  1809,  is  good  against 
Peter  Fox,  and  all  who  claim  under  him.  The  demandant,  who  claims 
under  a  subsequent  conveyance  from  the  said  Peter,  is  estopped  to 
de;iy  this  title  of  Abbot:  and  the  consequence  is,  according  to  the 
agreement  of  the  parties,  tliat  he  must  become  nonsuit. 

We  cannot  here  avoid  remarking  the  irregularity  of  the  proceedings 
in  this  suit.  It  appears  that  the  three  persons,  who  are  here  sued, 
hold,  each  of  them  in  severalty,  three  different  parcels  of  the  premises. 
Two  or  more  persons  so  situated  cannot  be  joined  as  tenants  in  one 
writ  of  entry.  The  gist  of  every  such  action  is  the  supposed  unlawful 
entry  of  the  tenant,  or  of  the  person  under  whom  he  claims :  and  the 
object  of  the  suit  is  to  disprove  the  title  of  the  tenant,  by  showing  its 
unlawful  commencement.  But  the  proof  of  an  unlawful  entry  by  one 
has  no  tendency,  in  the  case  supposed,  to  prove  the  same  point  as  to 
another :  their  titles  have  no  necessary  connection  :  and  it  is,  in  effect, 
trying  two  or  more  distinct;  titles  in  one  writ.  So  one  of  the  tenants 
may  be  himself  a  disseisor ;  and  the  other  may  hold  by  alienation  from 
a  disseisor.  But  the  demandant  cannot  have  a  writ  against  one  as  a 
disseisor,  and  against  the  other  in  the  per.  On  the  other  hand,  if  a 
man  is  disseised  bj'  two  or  more  persons,  the  disseisors  have  one  joint 
estate,  and  one  title ;  the  entry  of  all  of  them  is  one  act :  and  the  dis- 
seisee must,  in  such  a  case,  sue  them  all  jointly.  So  if  one  disseisor 
conveys  the  whole  to  two  or  more  jointlj',  thej'  must  all  be  sued  to- 
gether. But  where  two  persons  hold  in  severalty-  distinct  parcels  under 
conveyances  from  the  same  disseisor ;  or  where  they  have  themselves 
severally  disseised  the  demandant  of  distinct  parcels,  it  would  be  as 
irregular  to  join  them  in  the  suit,  as  to  join  two  trespassers,  who  had 
each  committed  a  trespass  at  different  times,  and  on  different  portions 
of  the  plaintiff's  land ;  or  two  debtors,  who  had  each  given  his  own 
bond  to  the  plaintiff  for  different  debts.  The  parties  having  however 
agreed  that  the  demandant  shall  become  nonsuit,  if  he  is  not  entitled  to 
recover  against  either  of  the  tenants,  this  irregularity  will  not  materi- 
ally affect  the  result:  as  we  are  of  opinion  that  he  cannot  recover 
against  either. 

Demandant  nonsuit. 
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STARR  V.  LEAVITT. 

Supreme  Codet  op  Errors  of  Connecticut.     1817. 

[Seported  2  Conn.  243.] 

This  was  an  action  of  ejectment,  to  recover  an  undivided  part  of  two 
pieces  of  land,  bearing  such  proportion  to  the  whole  as  597.01  bears 
to  5069.94. 

The  case  was  as  follows.  The  plaintiff  claimed  title  by  virtue  of  an. 
execution  in  his  favor,  against  Simeon  Mitchell,  on.wliich  the  premises 
were  set  off.  The  first  piece  lay.  partly  in  Roxburj',  and  partly  in. 
Washington  ;  and  the  second,  wholly  in  Washington.  .  They  were  owned 
in  equal  undivided  moieties,  by  the  debtor  and  his  brother  David 
Mitchell,  during  the  life-time*  of  the  latter,  as  tenants  in  common,  the 
titles  by  which  they  were  held  being  distinct.  On  the  death  of  David,, 
the  debtor  became  entitled,  as  heir-at-law,  to  one  seventh  part  of 
David's  interest,  in  addition  to  the  moiety  which  he  before  owned. 
The  debtor's  interest  in  the  second  piece,  however,  was  subject  to  the 
widow  Susannah  Mitchell's  right  of  dower.  The  execution  and  cost 
amounted  to  697  dollars,  1  cent.  The  land  in  Washington  was  ap-; 
praised,  ty  one  set  of  appraisers,  at  3452  dollars,  94  cents ;  that  in 
Roxbury,  subject  to  the  encumbrance  of  dower,  by  another  set  of 
appraisers,  at  1617  dollars  ;  making  in  the  whole  6069  dollars,  94  centSj 
the  undivided  half  being  2534  dollars,  97  cents.  The  oflScer  set  off  the 
land  as  follows  :  "I  do,  therefore,  set  off  an  undivided  proportion  and 
interest  of  the  debtor  in  the  above  described  land  and  buildings,  in  the 
proportion  that  697  dollars,  1  cent,  is  to  the  aforesaid  sum  of  2534 
dollars,  97  cents ;  and  in  the  whole  of  said  land  before  described,  in 
the  proportion  that  597  dollars,  1  cent,  is  to  the  said  sum  of  5069 
dollars,  94  cents ;  and  the  same  is  set  off,  subject  to  the  aforesaid 
encumbrance  of  said  widow's  dower,  to  the  creditor  in  said  execution, 
in  full  satisfaction  thereof,  and  of  my  fees  thereon." 

The  defendant  claimed  title,  by  virtue  of  two  executions  against  the 
same  Simeon  Mitchell,  issued  and  levied  be/ore  that  of  the  plaintiff. 
One  execution,  with  the  cost,  amounted  to  138  dollars,  21  cents ;. which 
the  officer  levied  on  "the  one  equal  half"  of  the  second  piece  above 
mentioned.  The  certificate  Of  the  appraisers  was.aS  follows :  "  We,  the 
subscribers,  did  appraise  the  above  described  undivided .  land,  to  be 
worth  to  the  creditor.the  sum  of  138  dollars,  21  cents,  in  full  satisfac- 
tion of  this  execution  and  costs."  1'he  land  was  set  off,  by  the  officer, 
thus:  "I  do  hereby  give  the  within  named  Samuel  Leavitt,  creditor, 
all  the  right  and  title  to  the  above  described  undivided  land,  that  I  by 
law  have  a  right  to  give,  for  his  own  proper  use  and  benefit."  The 
other  execution,  amounting,  with  the  cost,  to  435  dollars,  88  cents,  was 
levied  upon  "  the  equal  half  of  a  piece  of  land  lying  in  Washington, 
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as  the  property  of  the  execution  debtor,  and  containing  12  acres  and  79 
rods,  lying  in  common  and  undivided  with  the  heirs  of  David  Mitchell, 
deceased ; "  being  part  of  the  second  piece  before  mentioned,  designated 
by  metes  and  bounds,  and  appraised  at  the  amount  of  the  execution  and 
cost.    This  land  was  set  off  in  the  same  form  as  the  other  piece. 

This  case  was  reserved,  by  agreement  of  parties,  for  the  consideration 
and  advice  of  the  nine  judges. 

Chapman  and  Sherman,  for  the  plaintiff. 

Benedict  and  JSacOn,  for  the  defendant. 

Swift,  C.  J.  The  plaintiff  and  defendant  both  claim  the  land  de- 
manded, by  the  levy  of  executions  upon  it,  as  the  estate  of  Simeon 
Mitchell ;  and  questions  arise  respecting  their  validity. 

The  defendant  has  levied  upon  part  of  a  piece  of  land,  wiiich  Simeon 
owned  as  tenant  in  common  with  the  heirs  of  David  Mitchell ;  the  same 
has  been  set  off  to  him  by  metes  and  bounds ;  and  he  has  taken  the 
undivided  moiety  or  right  of  Simeon  to  the  part  of  the  tract  so  de- 
scribed. This  levy  is  void,  according  to  the  principles  adopted  by  this 
court,  in  the  case  of  Hinman  v.  Leavenworth,  2  Conn.  244  n,  Simeon 
had  no  such  estate  as  an  undivided  moiety  or  share  in  a  part  of  the 
tract  he  owned  as  tenant  in  common :  he  had  an  undivided  share  in  the 
whole  tract ;  and  the  proper  mode  of  levying  the  execution  would  have 
been,  to  spread  it  over  the  whole  tract  holden  by  Simeon  as  tenant  ia 
common,  and  to  take  such  afl  undivided  proportion,  as  would  satisfy 
his  debt.  If  the  debt  had  been  sufficient  to  take  the  whole  share  of 
Simeon,  then  the  levying  creditor  would  have  been  tenant  in  common 
with  his  co-tenant :  if  not,  then  he  would  have  been  tenant  in  common 
with  the  others  in  unequal  shares,  and  a  partition  of  the  whole  would 
have  been  made.  But  upon  the  present  levy,  partition  must  be  made 
of  part  of  the  common  right  of  Simeon  with  the  other  tenants ;  which 
cannot  by  law  be  done. 

The  plaintiff  adopted  the  proper  mode  of  levying  his  execution,  but 
he  has  spread  it  over  two  distinct  tracts  of  land  holden  by  Simeon,  as 
tenant  in  common  with  the  heirs  of  David,  by  distinct  titles,  and  has 
taken  an  undivided  share  of  Simeon,  in  both  pieces ;  but  has  not 
taken  the  whole  of  Simeon's  right  in  either  piece.  He  should  have 
taken  the  whole  of  Simeon's  right,  in. the  tract  on  which  he  first  levied, 
and  then,  if  that  had  been  insufficient  to  satisfy  his  execution,  he  might 
have  levied  on  the  other  tract,  and  have  taken  sufficient  to  pay  his  debt. 
If  the  mode  adopted  by  the  plaintiff  should  be  sanctioned,  it  would  be 
in  the  power  of  a  creditor  to  levj*  an  execution  upon  any  number  of 
separate  tracts  of  land,  holden  b}'  a  debtor  as  tenant  in  common,  by 
distinct  titles,  and  with  different  co-tenants,  and  take  an  undivided, 
share  of  each,  so  as  to  become  tenant  in  common  with  them  all.  This 
would  be  productive  of  great  and  unnecessary  expense,  and  might  em- 
barrass the  title  as  well  as  the  occupation  of  the  lands,  and  ought, 
pot  to  be  permitted. 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
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In  this  opinion  the  other  judges  severally  concurred,  except  Edmond 
and  Gould,  JJ.,  who  gave  no  opinion,  the  former  being  related  to  one 
of  the  parties,  and  the  latter  having  been  of  counsel  in  the  cause. 

Judgment  to  be  given  for  the  defendant} 


THOMPSON  V.   BARBER. 

Sdpeeioe  Coukt  of  Judicature  op  New  Hampshire.     1842. 

[EeporUd  12  N.  E.  663.] 

Debt  on  Judgment.  The  parties  agreed  to  submit  the  action  to  the 
decision  of  the  court  on  the  following  statement  of  facts :  At  the  Oc* 
tober  Term  of  the  Court  of  Common  Pleas  for  this  county,  a.  d.  1840j 
judgment  was  recovered  by  the  plaintiff  against  the  defendant,  for  the 
sum  of  $197.46,  debt,  and  costs,  upon  which  judgment  execution  was 
issued,  returnable  at  the  April  Term  of  said  court,  a.  d.  1841.  On  the 
4th  day  of  November,  a.  d.  1840,  the  execution  was  dulj'  levied  upon 
real  estate  of  the  defendant,  situated  in  Winchester,  in  the  county  of 
Cheshire.  The  defendant  was  tenant  in  common  with  four  others, 
heirs  of  Barber,  their  father,  in  four  separate  parcels  of  land,  all  situ- 
ated in  Winchester.  The  land  descended  to  said  five  heirs  on  the  death 
of  their  father,  and  the  defendant's  interest  in  the  land  was  attached 
soon  after  the  decease  of  his  father. 

The  oflflcer  extended  the  execution  upon  an  undivided  fifth  part  of 
two  parcels  of  land  only,  the  same  being  appraised  at  a  sufficient  sum 
to  satisfy  the  execution.  The  plaintiffs  being  apprehensive  that  the 
levy  of  said  execution  was  insufficient  and  invalid,  for  the  reason  that 
the  same  was  not  extended  upon  all  the  parcels  of  land  in  which  the 
tenant  had  an  interest,  as  aforesaid,  and  such  portion  of  the  defend- 
ant's interest  in  said  four  parcels  of  land,  appraised  and  set  off,  as 
would  have  satisfied  the  execution,  caused  the  present  suit  to  be 
brought,  founded  upon  the  judgment. 

And  it  was  agreed,  if  the  court  should  be  of  opinion  that  the  levy  of 
the  execution  is  valid,  judgment  is  to  be  rendered  for  the  defendant, 
otherwise  for  the  plaintiff. 

Handerson,  for  the  defendant. 

Bennett,  for  the  plaintiff. 

Upham,  J.  Our  Statute,  directing  the  mode  of  extending  and  levy- 
ing executions  upon  real  estate,  provides  that  when  execution  shall  be 
extended  upon  any  real  or  personal  estate,  and  it  shall  afterwards 
appear  that  such  estate,  or  some  part  thereof,  did  not,  at  the  time  of 
such  extent  or  levy,  belong  to  the  debtor,  then  in  every  such  case  the 
creditor,  or  his  executors  or  administrators,  may  commence  and  sustain 

1  Accord.,  Butler  r.  Roys,  25  Mich.  53  (1872).  See  Peabody  v.  Minot,  24  Pick.  829 
(1834) ;  Green  v.  Arnold,  U  B.  I.  364  ^1876). 
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an  action  of  debt  on  the  judgment  upon  which  such  execution  issued, 
and  recover  the  amount  which  may,  for  the  reason  aforesaid,  remain 
equitably  due,  and  unsatisfied.     Laws  N.  H.  103. 

This  suit  is  brought  under  this  provision  of  the  Statute,  from  an 
apprehension  that  the  levy  made  on  land,  in  satisfaction  of  the  judg- 
ment recovered  against  the  defendant,  is  invalid.  Whether  the  levy  is 
so  or  not,  depends  on  the  respective  rights  and  interests  of  tenants  in 
coparcenary,  and  the  mode  in  which  their  interests  must  be,  or  may  be, 
partitioned  among  each  other. 

It  is  clear  that  the  interest  of  a  coparcener  in  land  may  be  set  off  on 
execution,  or  any  part  of  that  interest.  This  cannot  be  done,  however, 
so  as  to  prejudice  the  other  coparceners,  or  place  them  in  any 
different  position,  or  relation  to  their  rights,  than  had  previously  ex- 
isted. The  power  of  the  creditor  under  his  execution  can,  of  necessity, 
be  no  greater  over  the  estate  of  the  judgment  debtor,  than  existed  in 
such  debtor.  The  mere  circumstance  that  one  coparcener  is  in  debt, 
gives  his  creditor  no  greater  or  better  claim,  or  right  to  enforce  it  over 
the  other  coparceners  of  land,  than  the  debtor  originally  had.  The 
common  rights  of  the  other  coparceners  remain  unaffected  by  any  such 
circumstance. 

What,  then,  are  the  rights  of  co-tenants  in  coparcenary?  When  the 
co-tenancy  exists  merely  in  one  tract  of  land,  no  difBculty  would  ordi- 
narily arise  In  securing  the  Interest  of  any  co-tenant  in  the  same,  in 
behalf  of  his  creditors.  The  difficulty  is  no  greater,  whether  the  inter- 
est extends  through  a  variety  of  tracts  of  land  within  the  State,  except 
the  greater  labor  of  searching  out  and  appraising  such  interest,  or  any 
portion  of  the  entire  interest  as  co-tenant  in  the  several  tracts ;  but 
this  difficulty  it  is  optional  with  the  creditor  to  overcome,  or  not.  It 
cannot  be  avoided. 

It  is  clear,  that  where  the  Interests  of  the  coparceners  extend  to  a 
variety  of  tracts  of  land  throughout  the  State,  no  levy  can  be  made  by 
a  creditor  of  any  one  coparcener  that  shall  limit  or  restrict  the  rights 
Of  the  other  coparceners,  in  any  of  the  privileges  of  partition,  as  pro- 
vided by  the  Statute.  Have  the  rights  of  the  other  coparceners,  in  this 
respect,  been  limited  by  this  proceeding  ? 

The  Statute  provides  that  when  any  person  or  persons,  interested 
with  others  in  any  real  estate,  shall  petition  the  judge  of  probate  for 
the  county  where  such  estate,  or  the  greater  part  of  the  same,  is  situ- 
ated, to  have  his  or  their  share  in  such  estate  divided,  he  shall  cause 
partition  to  be  made,  by  warrant  directed  to  three  or  more  freeholders, 
which,  on  being  allowed  and  approved  by  the  judge  of  probate,  shall 
be  binding  on  all  parties ;  and  when  the  estate  is  so  situated  that  it 
cannot  be  divided  so  as  to  give  to  each  party  his  equal  share  therein, 
without  great  prejudice  or  inconvenience,  the  same  shall  be  assigned  to 
one  of  the  petitioning  parties,  they  paying  to  the  other  petitioners,  or 
owners,  who  by  such  means  shall  have  less  than  their  share,  such  sum 
01  sums  of  money  as  the  committee  shall  award.    1  Laws  N.  H.  344. 
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A  similar  mode  of  obtaining  partition  is  provided  by  application  to  the 
Superior  Court.  In  each  of  these  Statutes  very  particular  directions 
are  given  as  to  the  notice  to  the  co-tenants. 

Such  are  the  modes  of  partition  pointed  out  by  law ;  and  yet  the 
effect  of  this  levy  is  to  cause  a  partition,  to  the  extent  of  the  land 
taken,  without  notice  of  any  description  to  either  of  the  other  co- 
tenants,  and  in  a  manner  which  might  in  other  respects  be  greatly 
to  their  prejudice.  On  any  other  mode  of  partition  the  whole  estate, 
consisting  of  various  tracts  of  land,  would  be  apportioned  consistently 
with  a  due  regard  to  the  interests  of  the  co-tenants  in  the  entire  prop- 
erty, and  on  a  full  hearing  as  to  the  whole  subject-matter.  By  this 
levy  a  selection  is  made  and  a  location  fixed  of  the  interest  of  one  of 
the  co-tenants  in  particular  tracts,  independent  of  any  considerations 
as  to  the  whole  estate,  or  of  the  general  interests  of  the  other  co- 
tenants  ;  and  the  creditor  might  in  this  manner  control  and  direct  as  to 
a  partition  and  rights  of  the  debtor  in  the  estate,  in  a  manner  totall}' 
different  from  what  the  debtor  could  at  anj-  time  legally  have  done. 
Such  a  doctrine  would  be  entirely  contrary-  to  all  principles  governing 
the  transfer  of  property  by  attachment  and  levy.  The  creditor,  by  sucli 
process,  never  acquires  a  right  beyond  that  which  originally  existed  in 
the  debtor.  The  rights  and  title  of  other  parties,  so  far  as  theii-  inter- 
est ie  concerned,  are  never  varied  or  abridged  by  such  means.  > 

The  views  here  taken  are  full^'  sustained  in  numerous  authorities* 
10  Co.,  Tooker's  Case,  68 :  Cro.  Eliz.  803  ;  9  Mass.  34,  Forter  v.  IRll; 
12  Mass.  348,  Bartlett  v,  Harlow  ;  Ditto  474,  Varnum  v.  Abbott ;  14 
Mass.  403,  Pond  v.  Fond;  2  Pick.  443,  Chitting  et  al.  v,  Bochwood; 
24  Pick.  329,  Peabody  et  al.  v,  Minot  et  al. 

The  levy  must,  therefore,  be  regarded  as  invalid  against  the  other 
co-tenants,  and  there  must  be 

Judgment  for  the  plaintiff. 

Note.  -^  Actions  by  Joint  Owners  against  Third  Persons.  In  real  actions. 
(1)  Joint- tenants  and  coparceners  must  join.  Lit.  §§  311,  313.  (2)  Tenants  in  com- 
mon must  sever,  Lit.  §  311  ;  unless  they  seek  to  recover  something  undivisible  in  its 
nature.     Lit.  §  314. 

In  ejectmeiU.  This  action  was  based  on  a  fictitious  demise.  If  the  demise  was 
feigned  to  have  been  made  by  joint-tenants  or  coparceners  jointly,  the  ejectment  must 
be  brought  on  the  feigned  demise  ;  but  if  one  of  them  is  feigned  to  have  demised  his 
share  separately,  ejectment  can  be  brought  on  the  separate  demise,  Eoe  v.  Lonsdale, 
12  East,  39  (1810).  On  the  other  hand,  any  seemingly  joint  demise  by  tenants  in 
common  is  really  a  demise  of  their  separate  estates,  and  therefore  one  ejectment  cannot 
be  brought  ou  such  demise  as  joint.  Mantle  v.  WolUngton,  Cro.  Jac.  166  (1607). 
White  y.  Pickering,  12  S.  &  R.  435  (1816).  Contra,  Jackson  v,  Bradt,  2  Gaines'  Eep. 
169  (1804)  ;  Den  d.  Brmison  v.  Paynter,  4  Dev.  &  B.  393  (1839). 

In  personal  actions  all  must  join,  because  the  injury  is  to  the  possession.    Lit. 

It  may  be  observed  that  in  an  action  for  nuisance  all  the  owners  of  the  land  on  which 
the  nuisance  is  alleged  td  exist  must  be  joined  as  defendants.     1  Wms.  Saund.  291  g,  > 

In  many  of  the  United  States,  joint-tenants,  coparceners,  and  tenants  in  commoa 
are^now  allowed  by  Statiute  to  join  or  spVer, at  .their  pleasure.  ,.     _, j 
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When  one  tenant  in  common  in  possession  has  been  ejected  by  a  stranger  to  the 
title,  such  tenant  can  recover  the  possession  counting  on  his  own  seisin,  and  a  disturb- 
ance of  it ;  but  when  he  has  not  been  in  possession,  or  otherwise  counts  on  his  title  to 
an  undivided  share,  he  can  recover  against  a  stranger  only  that  share.  Jackson  v.  Van 
Bergen,  1  Johne.  Cas.  101  (1799).  Dewey  v.  Brown,  2  Pick.  387  (1824).  Dawson  v. 
Mills,  32  Pa.  302  (1858).  Gray  v.  Givens,  26  Mo.  291  (1858).  But  see  Baber  v.  Hen- 
derson, 166  Mo.  566  (1900). 

It  has,  however,  been  held  in  some  States  that  one  tenant  in  common  can  recover 
possession  of  the  whole  property  as  against  a  stranger.  Barrett  v.  French,  1  Conn. 
354  (1815).  Phillips  v.  Medbury,  7  Conn.  568  (1829).  Mobinson  v.  Johnson,  36  Vt. 
69  (1863).    Lampsen  v.  Brander,  28  Minn.  526  (1881).    See  Freem.  Co-ten.  §§  343,  344. 

When  all  joint  owners  must  join  in  an  action,  it  is  generally  conceded  that  they 
must  all  be  competent  in  order  to  recover.  (But  see  Henry  v.  Means,  2  Hill,  S.  C.  328 
(1834).)  The  inference  usually  drawn  from  this  doctrine  is  that  if  the  Statute  of 
Limitations  has  run  against  one  of  the  plaintiffs,  the  suit  is  barred.  This  follows 
Perry  v.  Jackson,  4  T.  E.  516  (1792).  See  Marsteller  v.  M'Clean,  7  Cranch,  156 
(1812).  But  sometimes  the  opposite  conclusion  is  drawn  ;  viz.,  that  if  one  of  the 
plaintiffs  is  not  barred,  none  of  them  are.  Lahiffe  v.  Smart,  1  Bail.  192  (1829). 
See  Sanford  v.  Button,  i  Day,  310  (1810)  ;  Meese  v.  Keefe,  10  Ohio,  362  (1841).  Cf. 
Shute  V.  Wade,  5  Yerg.  1  (1833). 

But  where,  under  State  Statutes,  joint  owners  who  need  not  join  in  fact  do  so,  if  one 
is  barred,  all  are  barred,  even  in  those  jurisdictions  where,  if  the  joining  is  compulsory, 
none  are  barred.  Sanford  v.  Button,  ubi  sup.  Moore  v.  Armstrong,  10  Ohio,  11 
(1840).     Freem.  Co-ten.  §§  375-378. 
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CHAPTER    III. 

RIGHTS    AND    DUTIES   OF   JOINT   OWNERS   TOWARDS   EACH 

OTHER. 


SECTION    I. 

BUYING    OUTSTANDING   TITLES. 

PALMER  V.  YOUNG. 

Chancery.     1684. 

{Reported  1  Vern.  276.] 

One  of  the  three  that  held  a  lease  under  a  dean  and  chapter,  sur- 
renders the  old  lease  and  takes  a  new  one  to  himself. 
Per  Cue.     It  shall  be  a  trust  for  all.  ^ 


VAN  HORNE  v.  FONDA. 
New  York  Court  of  Chancery.     1821. 

[Reported  5  Johns.  Ch.  388.] 

The  Chancellor  [Kent]  J^  The  bill  seeks  to  call  the  defendant  to 
an  account,  as  executor  of  the  estate  of  Jellis  Fonda  deceased,  and, 
also,  as  executor  of  the  estate  of  Henrj'  V.  Fonda  deceased,  and,  gen- 
erally, to  make  him  account  as  trustee,  acting  for  and  on  behalf  of  the 
plaintiffs,  in  the  management  and  disposition  of  the  estatp,  real  and 
personal,  of  Henry  V.  Fonda. 

The  defendant  admits  himself  to  have  been  the  acting  executor  of 
the  estate  of  his  father,  Jellis  F.,  and  is  ready  to  account  for  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  estate  which  he  may 
have  received.  The  great  contest  in  the  case  is  as  to  the  character  in 
which  he  acted,  and  the  responsibilities  which  he  has  incurred,  in  re- 
spect to  the  estate,  real  and  personal,  of  his  brother  Henry  V.  F. 

1.  He  is  charged  with  acting  as  executor  of  Henry,  and  that  charge 
he  denies.  But  it  appears  to  be  sufficiently  supported  by  the  testimony. 
One  witness,  Peter  Fonda,  says,  that  he  took  possession  and  disposed 

1  See  Bamilton  v.  Denny,  1  Ball  &  B.  199  (1809). 
*  Only  the  opinion  is  here  given. 
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of  a  great  part  of  the  personal  estate  of  Henry  V.  F.  and  offered  to  sell 
to  the  witness  several  articles  of  farming  utensils  on  the  farm  of  Henry 
V.  F.,  and  the  witness  purchased  a  wood  sleigh,  and  paid  the  defendant 
the  price  of  it.  So,  it  is  in  proof  that  he  paid  a  debt  due  from  Henry 
V.  F.,  at  his  death,  to  John  M'Carth}',  and  another  debt  due  from 
Henry  V.  F.  to  Marks  Dockstader ;  and  in  the  last  case,  the  debt  was 
frequently  demanded  of  him,  and  he  was  threatened  to  be  sued  for  it. 
He  received  payment  of  a  debt  due  from  S.  Kittle  to  Henry  V.  F. ;  and, 
in  another  case,  he  demanded,  and  received  payment,  of  a  debt  due 
from  M.  B.  Wemple  to  Henry  V.  F.  These  multiplied  acts  are  de- 
cisive proof  of  his  election  to  assume  the  trust  and  act  as  executor. 
They  would  have  made  him  an  executor  de  son  tort,  if  he  had  not  been 
named  an  executor  in  the  will,  and  the  same  acts  amount  to  an  assump- 
tion of  the  oflSce  of  a  rightful  executor. 

I  shall  therefore  consider  all  his  acts,  in  relation  to  the  estate  of 
Henry  V.  F.,  as  the  acts  of  a  person  who  was  at  the  same  time  clothed 
with  the  office  of  executor.  _, 

2.  The  bill  charges  that  the  defendant  received,  in  March,  1799, 
from  the  government  of  this  State,  6,500  dollars,  as  a  compensation 
for  the  extinguishment  of  the  right  derived  from  Jellis  F.  to  2000 
acres  of  land  in  the  Royal  Grant,  and  that  the  plaintiffs  are  entitled 
to  a  moietj'  of  that  sum,  with  interest.  The  defendant  admits  that  the 
sum  received  was  6,250  dollars,  but  he  claims  title  to  the  whole  of  it ; 
and  contends,  in  the  first  place,  that  his  father,  Jellis  F.,  was  only  en- 
titled, in  his  lifetime,  to  1000  acres,  inasmuch  as  Brant  Johnson,  who 
sold  him  the  2000  acres,  owned  only  a  moiety  of  it  and  that  the  other 
moiety  belonged  to  William  Johnson,  a  brother  of  B.  Johnson.  He 
contends,  in  the  second  place,  that  his  brother  Henry,  by  his  deed  of 
the  3d  of  Ma}',  1794,  conveyed  to  him  in  fee,  and  absolutely',  without 
any  reservation  or  trust,  his  interest  in  the  1000  acres,  for  the  consider- 
ation of  100  pounds,  and  which  consideration  was  paid  by  a  deed  from 
the  defendant  to  Henry,  or  the  date  of  the  24th  of  April,  1794,  of  two 
lots  in  the  Royal  Grant,  and  containing  the  like  consideration. 

It  is  to  be  observed,  as  we  proceed,  that  the  defendant  and  his 
brother  Henry  were  joint  and  equal  residuary  devisees  of  their  father, 
Jellis  Fonda. 

There  is  reason  to  believe  that  the  deed  of  the  24th  of  April  was  not 
given  as  the  consideration  of  the  deed  of  the  3d  of  Maj'  following.  The 
want  of  concurrence  in  dates  raises  that  presumption,  especially  as  that 
want  of  concurrence  is  left  without  any  explanation.  In  the  next  place, 
it  is  in  proof,  by  the  testimony  of  Simon  Veeder,  who  took  the  acknowl- 
edgment of  the  deed  of  the  3d  of  May,  and  delivered  the  deed  over  to 
the  defendant  on  the  same  day,  that  Henry  observed,  at  the  time,  that 
the  deed  to  Jellis  F.  his  father,  was  deficient.  The  certificate  of  ac- 
knowledgment bears  date  the  31st  day  of  May,  1794,  but  the  certi- 
ficate of  acknowledgment  of  the  prior  deed  of  the  24th  of  April,  bears 
date  the  2d  day  of  August,  1794,  and  both  the  acknowledgments  were 


512  VXS  HOENE  «).  FOND  a; 


[chap.  iir. 


made  before  the  same  judge.  The  defendant  was  present  when  the 
acknowledgment  of  the  deed  of  the  3d  of  May  was  taken ;  and  when 
the  deed  was  handed  to  him,  he  observed  that  the  consideration  men- 
tioned in  the  deed  was  not  the  value  of  the  property,  but  he  took  the 
deed  in  order  to  save  something  for  the  children  of  his  brother,  as  his 
brother  leas  pretty  much  involved  in  trouble. 

These  observations  of  the  parties  made  at  the  time  of  the  execution 
of  the  deed,  are  evidence  that  the  deed  was  not  taken  as  an  absolute 
purchase  of  the  right  of  Henry  to  the  1000  acres ;  and  they  are  evi- 
dence that  it  was  taken  in  trust,  and,  probably,  with  a  view  to  facilitate 
a  compromise  with  the  State,  according  to  the  charge  in  the  bill.  The 
testimony  of  Evert  Yates  and  James  Lansing  shows  that  the  deed  of 
the  3d  of  May  was  not  considered  by  the  defendant  as  an  absolute  pur- 
chase of  the  right  of  Henry,  and  paid  for,  by  the  prior  deed  of  the  24th 
of  April.  When  the  executors  of  Henry  met,  soon  after  his  death,  the 
defendant  told  John  Fonda,  who  asserted  Henry's  interest  in  the  money 
received  upon  the  compromise,  that  Henry  had  no  such  interest,  for  his 
father's  title  was  incomplete,  and  he  had  since  purchased  up  the  Indian 
title  of  William  Johnson,  and  considered  it  a  speculation  of  his  own. 
Here  was  no  suggestion  that  he  had  actually  bought  in  the  right  of 
Henry,  a  reply  that  would  naturally  have  suggested  itself,  if  such  had 
been  the  fact. 

It  is  also  admitted,  bj'  the  answer,  that  the  title  of  Jellis  F.  to  the 
2000  acres  had  been  conveyed  b3'  him,  in  his  lifetime,  to  Abraham  G. 
Lansing ;  and  that  as  the  title  proved  partly-  defective,  the  defendant 
and  his  brother  Henry,  as  the  representatives  of  their  father,  had  con- 
veyed to  Lansing,  in  1793,  other  lands  to  the  amount  of  2650  acres, 
derived  to  them  from  their  father,  in  lieu  of  the  two  thousand  acres  ;  and 
that  Lansing  had  then  released  his  right  to  the  2000  acres,  to  the  de- 
fendant and  Henry.  The  2000  acres  were  thus  received  back  into  the 
^funds  of  the  estate,  as  a  substitute  for  the  2650  acres  which  had  been 
transferred ;  and  the  two  brothers  became  equally-  entitled,  as  tenants 
in  common  and  residuary  devisees  of  Jellis  F.,  to  all  the  right  and 
interest,  in  law  and  equity,  of  their  ancestor  to  the  2000  acres.  The 
defendant,  afterwards,  on  the  29  th  of  Ma3-,  1795,  purchased  of  Moses 
Johnson,  the  heir  of  William  Johnson,  for  600  dollars,  his  right  and 
title  to  1000  acres,  being  part  and  parcel  of  the  2000  acres  originally 
purchased  by  Jellis  F.  from  Brant  Johnson.  The  question,  then,  is, 
whether  the  defendant  did  not  make  that  purchase  for  the  joint  benefit 
of  himself  and  his  brother  Henry.  If  the  deed  of  the  3d  Maj-,  1794, 
was  given  to  the  defendant  in  trust  for  the  purpose  of  facilitating  the 
acquisition  of  a  good  title,  then  the  purchase  from  Moses  Johnson  was 
in  trust  for  their  joint  benefit.  The  defendant  has  not  interposed  and 
pleaded  the  Statute  of  Frauds  against  setting  up  a  trust  by  parol,  in  op- 
position to  the  deed  of  the  3d  of  Maj-,  1794  ;  and  we  are  left  at  liberty  to 
judge  of  the  truth  and  effect  of  the  parol  proof.  I  am  stronglj'  inclined 
to  believe  that  the  deed  was  taken  in  trust,  and  that  the  subsequent 
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purchase  from  Moses  Johnson  was  made  in  trust,  and  that  Henry  was 
equally  interested  in  the  settlement  made  with  the  State,  in  March, 
1799  ;  and  that  his  representatives  are  entitled  to  a  moiety  of  the  pay- 
ment received  from  the  State  (which  payment  amounted  to  6,500  dollars), 
after  allowing  to  the  defendant,  the  payment  he  made  to  Moses  J.  and 
a  just  indemnity  for  his  expenses  in  procuring  the  satisfaction  from  the 
State. 

In  some  cases,  says  Littleton  (sect.  307),  a  release  to  one  joint  tenant 
shall  aid  the  joint  tenant  to  whom  it  was  not  made,  as  well  as  him  to 
whom  it  was  made.  I  will  not  say,  however,  that  one  tenant  in  com- 
mon may  not,  in  any  case,  purchase  in  an  outstanding  title  for  his  ex- 
clusive benefit.  But  when  two  devisees  are  in  possession,  under  an 
imperfect  title,  derived  from  their  common  ancestor,  there  would  seem, 
naturally  and  equitably,  to  arise  an  obligation  between  them,  resulting 
from  their  joint  claim  and  community  of  interests,  that  one  of  them 
should  not  affect  the  claim,  td*the  prejudice  of  the  other.  It  is  like  an 
expense  laid  out  upon  a  common  subject,  bj'  one  of  the  owners,  in  which 
case  all  are  entitled  to  the  common  benefit,  on  bearing  a  due  proportion 
of  the  expense.  It  is  not  consistent  with  good  faith,  nor  with  the  duty 
which  the  connection  of  the  parties,  as  claimants  of  a  common  subject, 
created,  that  one  of  them  should  be  able,  without  the  consent  of  the 
other,  to  buy  in  an  outstanding  title,  and  appropriate  the  whole  subject 
to  himself,  and  thus  undermine  and  oust  his  companion.  It  would  be 
repugnant  to  a  sense  of  refined  and  accurate  justice.  It  would  be  im- 
moral, because  it  would  be  against  the  reciprocal  obligation  to  do 
nothing  to  the  prejudice  of  each  other's  equal  claim,  which  the  relation- 
ship of  the  parties,  as  joint  devisees,  created.  Community  of  interest 
produces  a  community  of  duty,  and  there  is  no  real  difference,  on  the 
ground  of  policy  and  justice,  whether  one  co-tenant  bu3's  up  an  out- 
standing encumbrance,  or  an  adverse  title,  to  disseise  and  expel  his 
co-tenant.  It  cannot  be  tolerated,  when  applied  to  a  common  subject, 
in  which  the  parties  had  equal  concern,  and  which  created  a  mutual 
obligation  to  deal  candidly  and  benevolently  with  each  other,  and  to 
cause  no  harm  to  their  joint  interest.  I  have  no  doubt,  therefore,  that 
in  a  case  like  the  present,  and  assuming  what  the  evidence  warrants  us 
to  assume,  that  the  deed  of  May,  1794,  was  taken  by  the  defendant  for 
trust  purposes,  that  the  purchase  from  Moses  Johnson  ought,  in  equity, 
to  inure  for  the  common  benefit,  subject  to  an  equal  contribution  to  the 
expense.* 

Henry,  for  the  plaintiffs. 

Van  Vechten,  for  the  defendant. 

1  The  rest  of  the  opinion  is  omitted* 
VOL.  Ti.  —  33 
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KIRKPATRICK  v.  MATHIOT. 

Sdpkeme  Court  of  Pennsylvania.     1842. 

[Reported  i  W.  <Se  S.  251.] 

Error  to  the  Common  Pleas  of  Westmoreland  County. 

David  Kirkpatrick  against  Jacob  D.  Mathiot  and  Noah  Mendall. 
This  was  an  action  of  ejectment  for  the  undivided  fourth  part  of  a 
tract  of  land :  in  which  the  parties  stated  the  following  facts,  and  con- 
sidered them  in  the  nature  of  a  special  verdict. 

Previous  to  the  8th  of  January,  1801,  John  Probst  was  the  owner  of 
a  full  equal  and  undivided  fourth  part  (the  whole  in  four  equal  parts  to 
be  divided)  of  a  certain  furnace,  called  the  Westmoreland  furnace 
and  forge,  and  of  several  tracts  of  land  connected  with  the  same, 
amounting  altogether  to  2998  acres,  more  or  less,  which  undivided 
fourth  part  the  plaintiff  claimed  title  to  recover  in  this  action.  On  the 
8th  of  January,  1801,  John  Probst  executed  a  mortgage  for  the  West- 
moreland furnace  property,  including  the  lands  in  controversy,  to  John 
Kirkpatrick,  to  secure  the  payment  of  £1050.  John  Kirkpatrick  sued 
out  a  scire  facias  upon  the  mortgage  to  March  Term,  1807,  of  the  Com- 
mon Pleas  of  Westmoreland  County,  against  the  administrators  of  John 
Probst,  deceased,  the  mortgagor,  upon  which  judgment  was  rendered 
for  the  plaintiff,  on  the  26th  of  November,  1820,  for  the  sum  of  $5744, 
with  costs  of  suit.  Whereupon  levari  facias,  No.  Ill,  of  February 
Term,  1821,  was  issued,  in  virtue  of  which  the  mortgaged  premises  were 
struck  down  to  David  Kirkpatrick,  the  plaintiff  of  record  in  this  action, 
on  the  19th  of  February,  1821. 

John  Klingensmith,  Esq.,  was  sheriff  of  the  county  of  Westmoreland 
at  the  time  of  the  levy  and  sale,  and  the  return  was  signed  by  him, 
having  been  commissioned  on  the  19th  of  November,  1819.  John 
Klingensmith  was  commissioned  as  sheriff  of  Westmoreland  Countj',  a 
second  time,  on  the  28th  of  October,  1828.  On  the  27th  of  August, 
1829,  John  Klingensmith,  sheriff,  in  pursuance  of  the  proceedings  here- 
tofore referred  to,  executed  a  deed  to  the  purchaser,  David  Kirkpatrick, 
for  the  land  in  controversy,  and  acknowledged  it  in  open  court  on  the 
13th  of  August,  1830.  No  application  for  leave?for  the  sheriff  to  exe- 
cute the  deed,  nor  any  order  of  court  relative  thereto,  could  be  found 
on  record,  and  no  such  order  existed,  unless  it  could  be  inferred  from 
the  fact  of  the  acknowledgment,  which  was  regularly  entered  on  the 
minutes  of  the  court  on  the  day  it  purported  to  have  been  taken.  The 
above  statement  formed  the  plaintiff's  claim  of  title. 

Some  time  previous  to  the  3d  of  January,  1825,  Alexander  Johnson 
became  vested  with  the  title  to  one  equal  half  part  of  one  equal  fourth 
part  (the  whole  in  four  equal  parts  to  be  divided)  of  the  Westmoreland 
furnace  and  forge,  with  the  appurtenances,  including  the  several  tracts 
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of  land,  supposed  to  embrace  2998  acres,  more  or  less,  being  the  same 
land  of  which  the  plaintiflf  claimed  title  to  the  undivided  fourth  part, 
for  which  this  ejectment  was  brought ;  and  on  the  3d  of  January-,  1825, 
Alexander  Johnson  conveyed  the  same  to  James  Cuddj'.  On  the  26th 
of  December,  1825,  James  Cudd}'  sold  to  Jacob  D>  Mathiot  and  Noah 
Mendall,  the  defendants,  all  the  interest  he  had  in  the  propertj'  in  con- 
ti'oversy,  in  virtue  of  the  deed  from  Alexander  Johnson,  together  with 
the  half  of  an  undivided  fourth  part  of  the  same  property  as  held  by 
James  Cuddy,  under  an  article  of  agreement  entered  into  between  him- 
self and  M'Clurg  &  M'Knight,  bearing  date  the  15th  of  June,  1825. 
Under  this  contract  the  defendants  became  entitled  to  an  undivided 
fourth  part  (in  four  equal  parts  to  be  divided)  of  the  property  for 
which  this  action  was  brought. 

The  tract  of  land  in  controversy  was  purchased  by  the  commissioners 
of  Westmoreland  County  at  a  treasurer's  sale  of  unseated  land,  on  the 
25th  of  June,  1822,  for  taxes  assessed  on  the  land  as  unseated,  from 
the  year  1808  up  to  the  time  of  sale ;  and  a  deed  was  duly  executed  to 
them,  pursuant  to  the  Act  of  Assembly,  by  the  county  treasurer,  on 
the  14th  of  February,  1823.  Five  years  having  elapsed  without  the 
property  having  been  redeemed  by  the  owners,  the  commissioners  of 
Westmoreland  County  proceeded  to  sell  the  same  pursuant  to  the  Acts 
of  Assembly  in  such  case  made  and  provided ;  and  on  the  25th  of 
November,  1829,  the  property  in  controversy  was  struck  down  to  Jacob 
D.  Mathiot  and  Noah  Mendall,  the  defendants,  for  the  consideration  of 
$30,  and  a  deed  duly  executed  and  acknowledged  by  them  to  the  pur- 
chasers. Before  the  commencement  of  this  action,  the  plaintiff  tendered 
to  the  defendants  the  proportion  of  the  amount  of  the  purchase  money, 
the  consideration  of  the  commissioners'  deed,  which  would  be  equiva- 
lent to  the  share  to  which  he  claimed  title. 

If,  under  this  statement,  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  judgment  was  to  be  entered  for  him, 
with  six  cents  damages  and  six  cents  costs  ;  if  otherwise,  judgment  to 
be  entered  for  defendants. 

The  court  below  ( White,  President)  rendered  a  judgment  for 
defendants. 

JFindlay,  for  plaintiff  in  error. 

Foster,  contra. 

The  opinion  of  the  court  was  delivered  by 

Huston,  J.  The  decision  of  this  case  will  depend  on  the  construc- 
tion of  the  following  sections  of  the  Act  of  13th  of  March,  1815,  and 
on  the  relations  and  duties  of  tenants  in  common  to  each  other.  The 
fifth  section  of  the  Act  provides  that  if  a  sum  shall  not  be  bid  for  a 
tract  of  land  offered  at  treasurer's  sale,  sufficient  to  cover  the  taxes 
and  costs  accrued  at  that  time,  "  it  shall  be  the  duty  of  the  commis- 
sioners of  the  proper  county,  or  any  of  them,  to  bid  off  the  same,  and 
a  deed  shall  thereupon  be  made  by  the  treasurer  to  the  commissioners 
for  the  time  being,  and  to  their  successors  in  office,  to  and  for  the  use 


516  KIKKPATEICK  V.  MATHIOT.  [CHAP.  UI. 

of  the  proper  county ;  and  it  shall  be  the  AvXy  of  the  commissioners  to 
provide  a  book,  wherein  shall  be  entered  the  name  of  the  person  as 
whose  estate  the  same  shall  have  been  sold,  the  quantitj'  of  land,  and 
the  amount  of  taxes  it  -was  sold  for ;  and  every  such  tract  shall  not 
thereafter,  so  long  as  the  same  shall  remain  the  property  of  the  county, 
be  charged  in  the  duplicate  of  the  proper  collector ;  but  for  five  years 
next  following  such  sale,  if  it  shall  so  long  be  unredeemed,  the  com- 
missioners shall,  in  separate  columns  in  the  same  book,  charge  every 
such  tract  of  land  with  the  reasonable  county'  and  road  tax,  according 
to  the  quality  of  said  land,  not  exceeding  in  any  case  the  sum  of  $6  for 
every  hundred  acres."  By  a  subsequent  Act  of  13th  of  March,  1817, 
it  was  left  discretionary  with  the  commissioners  whether  they  would 
purchase. 

"  Sect.  VI.  The  right  of  redemption  shall  remain  in  the  real  owner 
for  five  years  after  such  sale,  on  paying  the  treasurer  of  the  couutj-  all 
the  taxes  and  costs  due  thereon  at  the  time  of  the  sale,  and  interest 
therefor ;  and  also  the  taxes  assessed  and  interest  thereon  from  the 
time  it  ought  to  have  been  paid,  and  on  the  production  of  the  treas- 
urer's receipt  the  commissioners  shall,  b^'  deed  poll  indorsed  on  the 
back  of  the  deed  of  the  treasurer  to  them,  convey  to  the  person  who 
shall  have  been  the  owner  of  the  land  at  the  time  of  the  sale,  or  to  his 
legal  representatives,  all  the  right  and  title  which  the  county  may  have 
acquired  under  such  sale  as  aforesaid  ;  "  the  road  tax  to  be  paid  to  the 
supervisors  of  the  proper  township. 

"  Sect.  VII.  If  the  owner  of  such  land  shall  not  redeem  the  same 
within  the  period  aforesaid,  it  shall  thereafter  be  lawful  for  the  com- 
missioners to  sell  anj'  such  land  by  public  sale,  and  make  a  deed  there- 
for to  the  purchaser,  which  shall  be  available  in  law  against  the  countj' 
as  well  as  against  the  person  or  persons  as  whose  estate  the  same  had 
been  sold ;  but  no  tract  shall  be  sold  for  a  sum  less  than  the  amount  of 
taxes,  cost,  and  interest  which  shall  be  due  at  the  time  of  such  sale  bj' 
the  commissioners,"  &c.  And  by  Act  of  20th  of  March,  1824,  section 
second,  it  is  enacted,  that  such  deed  made  bj'  the  commissioners  shall 
vest  a  good  and  valid  title  in  fee-simple  in  the  purchaser.  And  by  the 
first  section  it  is  enacted,  that  the  commissioners  may  sell  lands  so 
purchased  for  the  best  price  that  can  be  obtained  for  them.  There  is 
nothing  in  any  of  these  Acts  which  in  an}'  degree  gives  color  to  the 
idea  that  after  the  five  years  have  expired  the  former  owner  had  any 
particle  of  interest  in  them,  or  in  the  proceeds  of  them. 

Two  cases  decided  in  this  court  seem  to  settle  all  matters  necessary 
to  decide  this  cause.  Huston  v.  Foster,  1  Watts,  477.  The  offer  of 
the  former  owner  to  redeem  after  the  five  years  had  elapsed,  did  not 
avail  him  anything ;  and  secondly,  the  sale  by  the  commissioners  after 
the  five  years  was  a  sale  by  owners,  and  the  purchaser  was  not  Ijound  to 
show  anything  but  his  deed.  The  other  case  is  Lewis  v.  Robinson,  10 
"Watts,  354.  Land  held  by  two  joint  tenants  was  sold  for  taxes ;  after 
the  time  for  redemption  had  gone  by,  one  of  those  who  had  been  a 
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tenant  in  common  bought  from  the  purchaser  at  sale  for  taxes.  This 
court  held  that  although  if  oue  tenant  in  common  had  redeemed  the 
land  within  two  years  it  might  have  enured  to  the  use  of  the  other ; 
j'et  after  the  time  for  redemption  had  elapsed,  and  the  title  was  valid 
in  the  purchaser,  the  relation  of  tenants  in  common  ceased,  and  either 
might  purchase  and  hold  for  himself.  These  decisions,  or  the  last  of 
them,  were  not  published  when  this  writ  of  error  was  taken. 

Judgment  affirmed.^ 


PAGE  V.  WEBSTER. 
SoPEEME  Court  of  Michigan.     1860. 

[Reported  8  Mich.  263.  J 

Questions  reserved  from  Montcalm  Circuit  in  Chancery,  where  Canso 
Crane,  one  of  the  defendants,  had  interposed  a  demurrer  to  the  bill  of 
complaint,  for  multifariousness.  The  case  is  sufficiently  stated  in  the 
opinion. 

A.  and  S.  Gould,  for  defendant  Crane. 

<r.  W.  JOongyear,  for  complainant. 

Martin,  C.  J.  This  bill  is  filed  for  partition  of  real  estate  held  by 
the  complainants  and  defendants  as  tenants  in  common.  As  to  AYeb- 
ster,  who  is  described  as  being  the  owner  of  an  undivided  one-fourth, 
the  bill  is  taken  as  confessed.  Crane  is  represented  as  the  owner  of 
another  undivided  one-fourth,  and  the  bill  further  alleges,  that  he  has  a 
pretended  title  which  he  claims  to  hold  as  adverse  to  that  of  his  co- 
tenants,  but  which  is  averred  to  be  fraudulent  and  void  ;  and  they  ask 
to  have  it  so  declared,  in  order  that  partition  of  the  several  interests  of 
the  owners  may  be  made.  The  facts  respecting  this  title  are  set  out 
in  the  bill  substantially  as  follows  :  The  whole  of  the  lands  owned  in 
common  was  sold  at  tax  sales,  for  non-payment  of  taxes  assessed 
thereon  during  the  continuance  of  the  tenancy  in  common ;  and  upon 
such  sales,  the  defendant  Crane,  being  such  co-tenant,  bid  off  the  same 
for  the  taxes  of  certain  years,  and  for  those  of  other  years  caused  the 
land  to  be  bid  off  by  his  brother,  but  for  his  own  use,  and,  as  the  bill 
alleges,  he  took  a  transfer  of  the  bids,  and  procured  deeds  from  the 
Auditor-General  to  be  executed  therefor  to  himself.  Reed,  in  his  life- 
time, offered  to  pay  Crane  his  proportion  of  such  bids,  and  the  interest, 
&c.,  and  the  complainants,  who  are  his  executor  and  devisees,  are  still 
ready  and  now  offer  to  do  so ;  but  they  also  insist  that  such  sales  were 
invalid  for  irregularities,  and  that  Crane's  title  is  a  cloud  upon  theirs 
which  ought  to  be  removed. 

This,  Crane  contends,  is  an  assertion  and  admission  of  an  adverse 

1  See  Alexander  v.  SuUy,  50  Iowa,  192  (1878). 
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title  and  claim  in  himself,  which  cannot  be  litigated  in  this  suit ;  but 
that  the  validity  of  his  title  thus  acquired  should  be  first  determined  at 
law,  and  if  found  to  be  invalid,  then  this  suit  can  be  maintained. 

It  is  unnecessary  to  determine  whether,  on  a  bill  for  partition  be- 
tween tenants  in  common,  adverse  titles  or  claims  can  be  litigated  and 
settled  ;  because,  if  the  allegations  of  this  bill  are  true  —  and  the  de- 
murrer admits  their  truth  —  Crane  has  no  adverse  title  or  claim.  He 
occupies  neither  the  position  of  one  purchasing  in  an  outstanding  ad- 
verse title,  nor  of  one  purchasing  from  a  bona  fide  purchaser  at  a  tax 
sale,  whose  title  had  become  absolute,  whereby  the  co-tenancy  had 
been  dissolved.  He  stands  simply  as  one  who  has  paid  upon  compul- 
sion taxes  assessed  against  the  property  held  by  him  in  common  with 
others. 

The  burden  was  cast  upon  him  and  his  co-tenants  to  pay  the  taxes 
assessed  against  the  land.  This  each  might  have  discharged,  so  far  as 
his  own  interest  was  concerned,  by  paying  his  aliquot  proportion  of  the 
tax  ;  and  thus  relieved  such  interest  from  the  lien  for  the  tax  which  the 
law  imposed  upon  it.  Had  Crane  done  this,  and  afterwards  bid  in  his 
co-tenants'  interest  sold  for  their  default,  perhaps  a  different  rule  might 
obtain,  and  he  have  acquired  a  good  title  as  against  them  :  but  such 
is  not  this  case,  and  no  opinion  is  called  for  upon  such  a  state  of  facts. 
But  as  thej'  all  neglected  to  discharge  this  burden,  and  as  the  coercive 
measure  of  a  sale  of  the  laud  was  resorted  to  bj'  the  State  to  compel  it, 
when  Crane  bid  in,  or  procured  another  to  bid  in  the  land  for  him,  and 
took  the  deeds  to  himself,  he  acquired  tliereby  no  title  as  against  his 
co-tenants,  as  this  was  but  another  way  of  discharging  such  burden. 
He  was  in  default  himself;  and  his  default,  as  well  as  that  of  the  other 
co-tenants,  occasioned  the  sale ;  and  he  cannot  be  permitted  to  take 
advantage  of  his  own  neglect  of  duty,  to  acquire  the  title  of  others.  So 
far  as  this  suit  is  concerned,  therefore,  he  stands  in  the  precise  situa- 
tion in  which  he  would,  had  he  voluntarily  paid  the  whole  amount  of 
taxes  before  sale.  He  has  no  title,  but  simply  a  right  to  compel  con- 
tribution from  his  co-tenants  ;  and  the  bill  is  not  multifarious  for  aver- 
ring the  facts,  the  character  of  the  purchase,  and  his  adverse  claims 
founded  upon  it ;  nor  for  praying  relief  against  them  in  aid  of  the  par- 
tition. See  Lewis  v.  Hobinson,  10  "Watts,  354 ;  Williams  v.  Grai/,  3 
Greenl.  207  ;    Van  Home  v.  Fonda,  b  Johns.  Ch.  407. 

Such  being  the  rule,  both  of  law  and  equity,  complainants  are  entitled 
to  the  discovery  sought ;  for  if  Crane's  title  be  of  the  character  charged 
in  the  bill,  the  court  may  and  ought  to  declare  it  void  and  no  impedi- 
ment in  the  way  of  making  partition  between  these  parties.  See  Over- 
ton V.  Woolfolk,  6  Dana,  374. 

The  interests  of  the  sevei'al  complainants  are  set  forth  with  sufficient 
particularity.  The  Statute  (Comp.  L.  §  4619)  requires  that  the  bill 
shall  set  forth  the  rights  and  titles  of  all  persons  interested  in  the  land, 
so  far  as  the  same  are  known  to  the  complainant.  These  complainants 
proceed  jointly  as  the  executor  and  devisees  of  Hezekiah  H.  Reed,  for 
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a  partition  between  the  estate  and  these  defendants.  They  ask  no  par- 
tition as  between  themselves.  So  far  as  the  executor  is  concerned,  he 
represents  the  whole  title,  and  the  devisees  unite  with  him  as  interested 
in  the  subject-matter,  and  submitting  to  be  bound  b3'  the  decree.  This 
they  may  do,  as  indeed  may  all  representatives  of  a  single  interest. 
See  Hill,  on  Real  Property,  606. 

The  objection  of  the  defendant  Crane  appears  to  be,  that  the  interest 
of  each  complainant  is  not  set  out  with  sufficient  particularitj',  and  that 
the  bill  does  not  show  in  what  proportions  the  complainants  take  under 
the  will  of  Reed,  nor  in  what  manner  Page  has  an  interest  in  the  land, 
nor  how  much  that  interest  is.  The  bill  avers  that  Hezekiah  H.  Reed, 
in  his  lifetime,  was  seised  of  the  undivided  one-half  of  the  lands  in  ques- 
tion, and  while  so  seised,  died,  leaving  his  last  will  and  testament, 
whereby,  among  other  things,  Page  was  nominated  his  executor,  and 
the  land  was  devised  in  common  to  the  other  complainants,  with  the 
power  nevertheless  in  such  executor  to  sell  and  dispose  of  the  same. 
There  is  no  ambiguity  in  this  statement  of  the  interests  of  the  several 
complainants,  which,  with  the  exception  of  that  of  Page,  would  neces- 
sarily be  share  and  share  alike ;  and  Page's  interest  is  stated  with  suf- 
ficient clearness  as  that  of  an  executor  with  power  to  sell  and  dispose 
of  the  whole  interest  which  the  testator  had  in  the  land.  I  can  perceive 
no  necessitj'  in  any  case  for  greater  particularity' ;  nor  are  we  referred 
to  any  authorities  or  any  principle  of  pleading  requiring  it.  Sufficient 
is  stated  to  enable  the  court  to  take  the  necessary  proofs  of  the  interests 
of  the  several  parties,  upon  which  to  decree  a  partition  ;  and  especially 
in  this  case,  where  the  complainants  seek  no  partition  as  between 
themselves. 

Let  it  be  certified  to  the  Circuit  Court  for  the  county  of  Montcalm, 
as  the  opinion  of  this  court,  that,  upon  the  points  reserved,  the  demurrer 
should  be  overruled. 

The  other  justices  concurred.* 


ROBERTS  V.   THORN. 
Supreme  Codrt  of  Texas.     1860. 
[Reported  25  Tex.  728.] 

Appeal  from  Nacogdoches.  Tried  below  before  the  Son.  A.  W.  0. 
Sicks. 

This  suit  was  instituted  bj'  Felix  G.  and  Noel  G.  Roberts,  execu- 
tors of  the  will  of  Elisha  Roberts,  deceased,  against  the  administrator 
and  heirs  of  Frost  Thorn,  deceased.  The  petition  of  the  plaintiffs 
alleged  that  on  or  about  the  24th  day  of  September,  1834,  one  Adol- 

1  See  Hurley  v.  Hurley,  148  Mass.  444  (1889)  ;  Dubois  v.  Campau,  24  Mich.  360 
(1872).    Cf.  Cedar  Canyon  Mining  Co.  v.  Yarwood,  27  Wash.  271  (1902). 
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phus  Sterne  claimed  to  own  the  Cordova  grant  of  land,  in  Nacogdoches 
County,  containing  about  three  and  a  half  leagues  of  land,  on  which 
daj'  he  sold  and  convej'ed  to  Frost  Thorn,  in  his  lifetime,  one  undi- 
vided half  of  said  grant ;  that  about  the  7th  day  of  January,  1835,  said 
Sterne  sold  and  conveyed  the  remaining  undivided  one-half  thereof  to 
Philip  A.  Sublett;  that  on  or  about  the  17th  day  of  January,  1838, 
said  Sublett  sold  and  conveyed  to  Elisha  Roberts,  plaintiffs'  testator, 
two-thirds  of  his  aforesaid  interest  of  one-half;  and  that  the  said 
Elisha  Roberts  retained  his  aforesaid  interest  during  his  life,  and 
vehich,  plaintiffs  claim,  yet  belongs  to  his  estate. 

The  petition  further  alleges  that  on  or  about  the day  of , 

the  title  under  which  said  Frost  Thorn  and  petitioners,  as  executors, 
held  said  land,  became  exceedingly  questionable  ;  a  great  portion  of  the 
land  having  been  located  upon  by  others ;  that  said  Thorn  had  sold 
some  portion  of  it,  not  leaving  more  than  one  league  worth  filing  a 
certificate  upon,  which  lay  in  two  parcels,  one-half  of  a  league,  or  there- 
abouts, lying  in  the  southeast  corner  of  said  tract,  and  the  other  half 
league,  or  thereabouts,  lying  for  northern  boundary  on  the  north  line 
of  said  tract,  between  the  northeast  and  northwest  corners  of  said  sur- 
veys. That  the  title  to  said  Cordova  grant,  as  derived  through  said 
Sterne,  has  never  yet  been  adjudicated,  but  is  still  considered  question- 
able and  doubtful.     That  these  two  tracts  or  parcels  of  land  were,  on 

or  about  the day  of ,  by  said  Frost  Thorn  located  upon  in 

his  own  name,  by  virtue  whereof  patents  have  issued  therefor  to  him 
in  his  individual  name,  from  the  general  land  office. 

The  petition  asserts  that  the  file,  location  and  patents  inure  to  the 
benefit  of  petitioners  as  executors,  as  well  as  to  said  Thorn,  in  propor- 
tion to  their  respective  interests  derived  through  said  Sterne.  Plain- 
tiffs aver  that  they  would  gladly  have  joined  said  Thorn  in  re-locating 
said  tracts,  and  have  paid  their  proportion  in  carrying  such  location 
into  a  patent,  but  had  no  notice  or  intimation  of  the  intention  of  said 
Thorn  to  make  said  re-location.  They  aver  that  the  value  of  the  land 
certificate  located  as  aforesaid  by  said  Thorn,  did  not  exceed  $500, 
and  that  the  other  expenses  incident  to  said  location  of  patents  did  not 

exceed  $ ,  two-thirds  of  one-half  whereof  thej'  offer  to  pay  to  the 

legal  representatives  of  said  Frost  Thorn,  deceased.  By  amended 
petition  they  allege  further,  that  before  the  location  and  patenting 
aforesaid,  one  Bailey,  being  a  tenant  on  said  land,  was  sued  by  said 
Thorn,  of  the  pendenc}'  whereof  he  gave  to  plaintiffs'  testator  notice, 
and  requested  him  to  furnish  counsel  to  assist  in  the  prosecution  of  it, 
and  that  said  testator,  and  after  his  death  the  plaintiffs  as  executors, 
complied  with  the  aforesaid  request.  Thereupon,  thej'  further  say 
said  Thorn  abandoned  and  dismissed  said  suit,  and  immediatel}-  located 
and  filed  the  certificates  upon  the  land,  without  notif3-ing  plaintiffs  or 
their  testator  of  any  such  intention  as  before  stated. 

The  petition  praj'ed  that  two-thirds  of  the  undivided  half  of  said  two 
parcels  of  land  so  located  b\'  and  patented  to  the  said  Frost  Thorn, 
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deceased,  be  decreed  to  the  heirs  and  legal  representatives  of  said 
Elisha  Roberts  on  payment  b3-  them  of  their  proportionate  rate  of  cost 
and  expense  aforesaid  incurred  by  said  Thorn  to  obtain  said  patents  ; 
the  amount  thereof  to  be  ascertained  on  the  trial  of  the  cause.  The 
plaintiffs  prayed  also  for  partition  of  the  respective  interests  in  said 
land. 

The  defendants  filed  a  general  exception  to  the  petition,  which  was 
by  the  court  sustained,  and  judgment  rendered  accordingly  against  the 
plaintiffs.  The  plaintiffs  assign  for  error  the  court's  ruling  above 
stated. 

If.  C.  Wallace,  for  the  appellants. 

G.  F.  Moore,  for  the  appellees. 

Wheeler,  C.  J.  The  question  to  be  determined  is  whether,  upon 
the  case  stated  in  the  petition,  the  appropriation  of  the  land  in  question 
by  Thorn  as  vacant  land  inured  to  the  benefit  of  the  plaintiff's  testa- 
tor? In  Van  Home  v.  Fonda,  5  Johns.  Ch.  R.  388,  Chancellor  Kent  - 
decided  that  one  of  two  devisees  could  not  purchase  an  encumbrance 
on  their  joint  estate  and  use  it  to  sell  the  land,  and  to  strip  the  other 
of  his  propertj'.  The  Chancellor  said:  "I  will  not  say  that  one  ten- 
ant in  common  may  not,  in  any  case,  purchase  in  an  outstanding  title 
for  his  exclusive  benefit.  But  when  two  devisees  are  in  possession  un- 
der an  imperfect  title,  derived  from  their  common  ancestor,  there  would 
seem  naturally  and  equitably  to  arise  an  obligation  between  them, 
resulting  from  their  joint  claim  and  community  of  interests,  that  one  of 
them  should  not  affect  the  claim  to  the  prejudice  of  the  other.  It  is 
like  an  expense  laid  out  upon  a  common  subject,  by  one  of  the  owners, 
in  which  case  all  are  entitled  to  the  common  benefit  on  bearing  a  due 
proportion  of  the  expense.  It  is  not  consistent  with  good  faith,  nor 
with  the  duty  which  the  connection  of  the  parties,  as  claimants  of  a 
common  subject,  created,  that  one  of  them  should  be  able,  without  the 
consent  of  the  other,  to  buy  in  an  outstanding  title,  and  appropriate 
the  whole  subject  to  himself,  and  thus  undermine  and  oust  his  com- 
panion. It  would  be  repugnant  to  a  sense  of  refined  and  accurate  jus- 
tice. It  would  be  immoral,  because  it  would  be  against  the  reciprocal 
obligation  to  do  nothing  to  the  pi-ejudice  of  each  other's  equal  claim, 
which  the  relationship  of  the  parties,  as  joint  devisees,  created."  (lb. 
407.) 

In  accordance  with  these  views,  it  seems  to  be  well  settled,  that 
joint  tenants  and  co-parceners  stand  in  such  confidential  relations  in 
regard  to  one  anothei-'s  interest,  that  one  of  them  is  not  permitted  in 
equity  to  acquire  an  interest  in  the  property  hostile  to  that  of  the 
other ;  and,  therefore,  a  purchase,  by  a  joint  tenant  or  co-parcener,  of 
an  encumbrance  on  the  joint  estate,  or  an  outstanding  title  to  it,  is  held, 
at  the  election  of  his  co-tenants  within  a  reasonable  time,  to  inure  to 
the  equal  benefit  of  all  the  tenants  upon  condition  that  they  will  con- 
tribute their  respective  ratios  of  the  consideration  actually  given.  The 
same  equity  has  been  considered  as  subsisting  between  tenants  in  com- 
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mou,  where  they  hold  under  the  same  instrument.  And  where  two 
tenants  in  common,  who  had  heard  of  an  adverse  title,  and  agreed  to 
join  in  defending  against  it,  or  in  purchasing  it,  it  was  decided  that  one 
of  them  who  purchased  the  adverse  title  for  a  small  sum,  must  hold  it 
in  trust  for  the  other,  upon  that  other  paying  his  proportion  of  the  pur- 
chase-money. (Cited  in  Smiley  v.  Dixon,  1  Penn.  441.)  But  it  is  said 
in  the  notes  to  the  leading  case  of  Reich  v.  Sanford,  upon  a  review  of 
the  authorities,  that  "  tenants  in  common  probabl3-  are  subject  to  this 
mutual  obligation,  onlj-  where  their  interest  accrues  under  the  same 
instrument,  or  act  of  the  parties  or  of  the  law,  or  where  they  have  en- 
tered into  some  engagement  or  understanding  with  one  another ;  for 
persons  acquiring  unconnected  interests  in  the  same  subject,  bj*  distinct 
purchases,  though  it  may  be  under  the  same  title,  are  probably-  not 
bound  to  any  greater  protection  of  one  another's  interests,  than  would 
be  required  among  strangers."  1  L.  Cases  in  Eq.  74,  75 ;  Matthews 
V.  Bliss,  22  Pick.  48.  This  is  believed  to  be  a  proper  qualification  of 
the  doctrine  as  applied  to  tenants  in  common  ;  and  applied  to  the  pres- 
ent case,  it  cannot,  we  think,  be  held  that  the  title  acquired  hy  Thorn 
inured  to  the  benefit  of  plaintiff's  testator.  Their  interests  did  not 
accrue  under  the  same  instrument,  but  they  purchased  at  diflferent 
times,  by  different  instruments ;  and  there  is  no  averment  of  any 
agreement  between  them  respecting  the  title.  It  is  averred  that  the 
defendant's  testator  had  brought  suit  to  recover  the  possession,  and 
gave  notice  to  the  plaintiff's  testator  of  the  pendency  of  the  suit,  and 
requested  him  to  furnish  counsel  to  assist  in  the  prosecution  of  it, 
which  he  did.  This  can  scarcely  be  said  to  be  a  sufiicient  allegation  of 
an  agreement  between  the  parties  to  unite  in  defending  and  upholding 
the  title.  It  is  the  statement  of  evidence  tending  to  the  proof  of  such 
an  agreement  rather  than  of  the  agreement  itself.  It  is  to  be  observed 
that  it  is  not  averred  that  Thorn  was  ever  in  possession,  or  that  he  had 
anj-  superior  knowledge  or  means  of  information  respecting  the  state 
of  the  title,  or  that  he  made  use  of  his  co-tenancy  to  obtain  an  advan- 
tage. The  only  complaint  is,  that  he  located  the  land  and  obtained 
the  title  from  the  government  without  giving  notice  to  his  co-tenant. 
But  so  far  as  appears,  his  co-tenant  had  equal  knowledge  and  oppor- 
tunity to  secure  the  land  for  himself,  if  he  saw  proper.  It  appears  by 
the  petition  that  others,  as  well  as  Thorn,  were  aware  of  the  condition 
of  the  title,  and  had  already  located  a  considerable  portion  of  the 
land. 

This  brings  me  to  notice  another  aspect  of  the  case  which,  to  my  own 
mind,  is  decisive.  It  is  not  averred  that  the  supposed  title  purchased 
of  Sterne  was  of  any  value ;  and  I  think  it  may  be  inferred  from  the 
petition  that  it  was  worthless,  and  the  laud  in  fact  vacant.  If  such 
was  the  case,  the  parties  acquired  nothing  by  their  purchase,  and  con- 
sequently had  no  title  or  estate  to  create  a  tenancy  in  common.  The 
doctrine  we  are  considering  applies  where  there  is  a  community  of  in- 
terest in  a  defective  title,  or  a  superior  outstanding  title  or  encum- 
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brance.  If  the  inference  I  deduce  from  the  statements  of  the  petition 
be  correct,  this  is  not  the  case  of  a  defective  title,  but  of  a  want  of 
title.  In  such  a  case,  in  Pennsylvania,  where  two  persons  had  pur- 
chased from  a  third  who  was  supposed  to  have  a  title,  but  who,  it  was 
afterwards  ascertained,  had  none,  the  Supreme  Court  held  that  there 
was  nothing  in  the  supposed  co-tenancy  to  prevent  one  of  the  parties 
from  appropriating  the  land  for  his  own  exclusive  benefit.  Smiley  v. 
Dixon,  1  Penn.  R.  441.  The  parties  took  nothing  bj'  their  purchase ; 
they  were  not  joint  tenants  or  tenants  in  common,  and  there  was  no 
privity  between  them.  The  court  recognized  the  doctrine  which  for- 
bids one  tenant  to  do  anything  to  the  prejudice  of  his  co-tenant  in  its 
full  extent,  but  denied  its  application  to  such  a  case ;  observing  that 
there  was  no  privity,  no  confidence  between  the  parties,  and  nothing 
done  by  the  one  to  induce  the  other  to  purchase,  or  to  confide  in  their 
purchase.  The  land  was  vacant,  to  be  taken  by  the  first  occupant ; 
and  there  existed  no  obligation  between  the  parties  to  prevent  its  ap- 
propriation by  one  of  them.  These  observations  apply  in  their  full 
force  to  the  present  case  in  my  view  of  it.  There  was  no  privity 
between  the  parties ;  they  acquired  nothing  by  their  purchase  ;  and 
there  was  no  relation  of  confidence  or  communitj'  of  interest  to  prevent 
the  appropriation  of  the  land  by  one  of  them.  I  mention  this  view  of 
the  case  only  as  the  one  which  is  most  satisfactory  to  m}'  mind. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and  that  it 
be  aflSrmed. 

Judgment  affirmed} 


CONN  V.  CONN. 

Supreme  Court  of  Iowa,     1882. 

[Beported  58  Iowa,  747.] 

Action  for  partition  of  real  estate.  There  was  a  reference,  and  upon 
the  coming  in  of  the  report  the  same  was  confirmed.  From  the  judg- 
ment the  intervener  appeals. 

J£.  C.  Semenway,  for  appellant. 

No  appearance  for  appellee. 

Seevers,  C.  J.  The  undisputed  facts  are,  that  in  1866  Robert  Conn 
died  intestate,  seised  of  eighty  acres  of  land.  He  left  surviving  him  a 
widow,  who  intermarried  with  defendant  Eggleston.  He  also  left  sur- 
viving him  four  children,  one  of  whom  is'  the  plaintiff,  two  are  defend- 
ants, and  one  died  without  issue  prior  to  the  commencement  of  this 
action. 

In  1876  the  widow  of  deceased  and  her  husband  Eggleston  executed 
a  mortgage  upon  said  premises  to  the  defendant  Faunce,  wliich  has 
been  foreclosed,  and  the  premises  sold  and  conveyed  by  the  sheriff  to 

1  See  Daois  v.  Givens,  71  Mo.  94  (1879).  Cf.  Barteau  v.  Merriam,  52  Minn.  222 
(1893). 
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said  Faunee.  In  1875  said  real  estate  was  purchased  by  one  Craig  at 
delinquent  tax  sale,  who  paid  certain  subsequent  taxes  and  conve3-ed 
his  interest  to  Faunee,  to  whom  the  premises  were  conve^-ed  by  the 
county  treasurer,  and  afterwards  Faunee  conveyed  the  premises  by 
quitclaim  deed  to  the  intervenor.  The  referee  found  that  the  widow 
of  Eobert  Conn  and  her  children  resided  upon  and  occupied  said 
premises  as  their  homestead  until  1878,  when  the  widow  abandoned 
the  same,  leaving  said  children  residing  thereon,  and  that  prior  to  the 
execution  of  the  mortgage  the  widow  had  elected  to  take  the  homestead 
for  life. 

The  questions  presented  by  counsel  are :  — 

I.  Whether  the  widow  can  take  of  the  real  estate  owned  by  her  hus- 
band, both  her  distributive  share  or  dower,  as  it  was  designated  when 
Robert  Conn  died,  and  the  homestead  for  and  during  her  life.  It  has 
been  more  than  once  held  that  she  may  take  either,  but  not  both. 
Myer  v.  Myer,  23  Iowa,  359  ;  Butterfield  v.  Wicks,  44  Id.  310. 

II.  Is  there  in  the  case  at  bar  suflBcient  evidence  the  widow  elected 
to  take  the  homestead?  In  Butterfield  v.  Wiclcs,  it  was  said  :  "  The 
occupancj'  of  the  property  ...  as  a  homestead  may  well  be  regarded 
as  an  election  to  hold  it  as  a  homestead  and  not  a  part  of  it  merely'  as 
dower."  That  the  occupancj'  of  the  homestead  at  some  period  of  time 
should  be  regarded  as  sufficient  evidence  of  an  election  to  take  it  for 
life  in  preference  to  dower  or  a  distributive  share  must,  we  think,  be 
true.  The  onlj'  thing  which  tends  to  evince  the  occupancy  of  the  home- 
stead should  not  be  regarded  as  an  election  is  the  execution  of  the 
mortgage,  but  this  was  not  executed  until  more  than  ten  3'ears  aftei'  tbe 
death  of  Robert  Conn.  During  all  that  time  the  premises  were  occupied 
by  the  widow  as  a  homestead,  and  no  claim  was  made  to  have  her  claim 
admeasured.  She  must  be  presumed  to  have  known  she  could  not  have 
both  dower  and  occupy  tlie  premises  as  a  homestead.  We  think  her  oc- 
cupancj"  of  tlie  homestead  for  more  than  ten  j-ears  should  be  regarded 
as  an  election  to  take  it  for  life.  Actions  for  the  recovery  of  real  estate 
are  barred  at  ten  years,  and  such  period  is  sufficient  evidence  of  an  elec- 
tion to  take  the  homestead  instead  of  a  distributive  share. 

III.  The  next  question  is  as  to  the  right  of  the  heirs  to  redeem  from 
the  tax  sale.  As  to  two  of  them,  the  right  is  conceded  on  the  ground 
of  minority.  The  right  of  one  of  the  heirs,  as  we  understand,  to  re- 
deem, is  contested.  The  evidence  is  not  all  before  us,  but  Faunee 
acquired  title  under  the  mortgage  foreclosure  in  Jul^-,  1878.  When 
Faunee  acquired  the  interest  of  the  purchaser  at  the  tax  sale,  we  are 
unable  to  say,  as  such  fact  was  not  found  by  the  referee,  and-  the  evi- 
dence showing  such  fact  has  been  omitted.  As  one  of  the  children  of 
Robert  Conn  died  without  issue  prior  to  the  execution  of  the  mortgage, 
the  latter  became  a  lien  upon  the  share  of  Mrs.  Eggleston  which  she 
inherited  from  such  deceased  child.  Upon  the  foreclosure  of  the  mort- 
gage and  sale  thereunder,  such  interest  became  vested  in  Faunee.  In 
the  absence  of  the  evidence  we  must  presume  Faunee  acquired  the  in- 
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terest  of  the  purchaser  at  the  tax  sale  after  he  became  vested  with  the 
title  to  the  share  of  the  deceased  child.  Faunce  then  was  a  tenant  in 
common  with  the  other  heii-s  of  Robert  Conn,  and  it  is  believed  to  be 
well  settled  that  one  tenant  in  common  cannot  acquire  a  tax  title  to  the 
prejudice  of  his  co-tenants.  Weare  v.  Van  Meter,  42  Iowa,  128  ;  Fal- 
lon V.  Chidester,  46  Id.  588.  The  intervener  has  no  better  right  than 
Faunce  because  he  holds  under  a  quitclaim  deed.  The  intervener  there- 
fore cannot  complain  of  the  action  of  the  court  holding  there  could  be 
redemption. 

It  is  insisted  the  intervener  was  entitled  to  rents  and  profits  after  his 
right  as  a  tenant  in  common  was  denied.  We  fail  to  find  the  referee 
made  any  finding  upon  this  subject,  and  as  the  exceptions  to  his  report 
are  not  set  out  in  the  abstract,  we  are  unable  to  say  this  matter  was 
brought  to  the  attention  of  the  Circuit  Court. 

The  referee  found  the  amount  required  to  redeem,  and  allowed  six  per 
cent  Interest  thereon  from  the  time  the  several  amounts  were  paid.  It 
is  insisted  the  interest  should  have  been  ten  per  cent.  In  this  we  do  not 
concur. 

Affirmed? 


KENNEDY  v.    DE   TRAFFORD. 

House  op  Lords.     1897. 

\_Reported  [1897]  A.  C.  180.] 

In  1877,  Carswell  and  the  respondent  Dodson,  tenants  in  common  in 
fee  of  freehold  property  in  Manchester,  mortgaged  it  to  Sir  H.  de 
Trafford  for  £60,000,  with  a  proviso  for  redemption  and  re-conveyance 
to  the  mortgagors  as  tenants  in  common,  and  the  usual  power  of  sale 
after  six  months'  notice. 

In  1886  Carswell  was  adjudicated  bankrupt,  and  the  appellant  was 
subsequently  appointed  his  trustee.  Sir  H.  de  Trafford  having  died 
his  executors  (now  represented  by  the  respondent  De  Trafford)  in  1886 
gave  notice  to  pay  off  the  mortgage.  In  1887  the  mortgagees  were 
threatening  foreclosure.  The  appellant  having  declined  to  redeem, 
the  mortgagees  in  July,  1888,  gave  to  him  and  to  Dodson  notice  of  their 
intention  to  sell  (if  they  could  obtain  principal,  interest  and  costs)  in  the 
terms  set  out  in  Lord  Herschell's  judgment.  Having  advertised  for  ten- 
ders the  mortgagees  in  1889  sold  under  their  power  of  sale  to  Dodson  for 
the  amount  due  for  principal,  interest  and  costs,  £64,000  being  left  on 
mortgage  and  the  rest  paid  off.  Before  the  sale  the  appellant  was  in- 
formed of  all  the  particulars,  except  the  name  of  the  purchaser.  In 
1891  he  discovered  that  the  purchaser  was  Dodson,  and  in  1895  he 
brought  this  action  in  the  County  Palatine  of  Lancaster  against  the 
»  See  Bracken  v.  Cooper,  80  111.  221  (1875) ;  Montague  v.  Selb,  106  III.  49  (1883). 
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respondents,  claiming  (inter  alia)  to  set  aside  the  sale  as  invalid ;  re- 
demption and  a  sale ;  alternativelj-,  damages  against  the  mortgagees  for 
negligence  in  the  exercise  of  the  power  of  sale. 

The  Vice-Chancellor  being  of  opinion  upon  the  evidence  that  Dodson 
stood  in  a  fiduciary  relation  towards  the  appellant,  made  an  order 
declaring  (inter  alia)  that  the  sale  was  not  a  due  exercise  of  the  power 
of  sale  and  ought  to  be  set  aside ;  and  that  Dodson  was  not  entitled  to 
retain  for  his  sole  benefit  the  entirety  of  the  property  or  of  the  equity 
of  redemption,  but  that  the  appellant  was  entitled  to  an  undivided 
moiety  thereof,  subject  to  the  amount  owing  under  or  by  virtue  of  the 
sale;  and  he  ordered  accordingly.  The  Court  of  Appeal  (Lindlej', 
Kaj'  and  A.  L.  Smith,  L.  JJ.)  reversed  this  decision  and  dismissed  the 
action  with  costs.     [1896]  1  Ch.  762. 

On  the  argument  of  the  present  appeal  by  the  plaintiff  the  main  con- 
tention on  his  behalf  was  that  Dodson  had  collected  the  rents  and 
managed  the  property  as  agent  for  the  appellant  and  also  for  the 
mortgagees,  but  as  will  be  seen  their  Lordships  thought  that  there  was 
no  evidence  whatever  of  this. 

Farwell,  Q.  C,  and  A.  C.  Maherly,  for  the  appellant. 

Warmington,  Q.  C,  and  T.  Clarkson,  for  the  respondent  De  Trafford, 
and  Astbury,  Q.  C,  and  G.  Dodson,  for  the  respondent. 

Lord  Hbrschell.  Mj'  Lords,  I  confess  I  think  this  as  hopeless  an 
appeal  as  has  ever  been  presented  to  your  Lordships. 

The  action  is  brought  against  the  mortgagees  of  some  property  in 
Manchester  to  set  aside  a  sale  made  by  them  under  the  power  of  sale 
contained  in  their  mortgage  deed.  The  property  mortgaged  was  held 
by  two  persons,  the  defendant  Dodson  and  a  Mr.  Carswell,  as  tenants 
in  common.  They  were  co-owners,  each  possessing  an  undivided 
moiety.  The  mortgage  was  for  a  sum  of  £60,000  to  Sir  Humphrey  de 
Trafford,  who  is  represented,  he  being  dead,  by  the  respondent  De 
Trafford.  It  appears  that  the  mortgagees  became  uneasj'  about  their 
security,  it  matters  not  why,  and  gave  notice  calling  in  the  money  and 
pressing  for  payment.  Pa3'ment  was  not  made.  Various  proposals 
from  time  to  time  were  made,  none  of  which  came  to  any  effect.  At 
the  time  to  which  I  am  referring  Carswell  had  transferred  his  interest 
bj'  a  voluntary  settlement  to  Brown,  and  he  afterwards  became  bank- 
rupt, and  on  the  occasion  of  his  bankruptcy  Dr.  Kennedy,  the  appellant, 
was  appointed  trustee. 

The  rents  no  doubt  were  collected  from  time  to  time  by  Dodson,  one 
of  the  defendants  in  this  action,  and  one  of  the  co-owners.  I  will 
come  in  a  moment  to  the  circumstances  under  which  thej'  were  collected, 
but  I  will  deal  first  with  the  questions  raised  with  regard  to  the  circum- 
stances of  the  sale.  Having,  as  I  have  said,  called  in  their  money,  and 
paj'ment  not  having  been  made,  as  they  desired  to  reduce  the  mort- 
gage debt,  the  mortgagees,  then  represented  by  their  solicitor  Mr. 
Taylor,  stated  that  they  must  be  paid  the  rents  of  the  property  as  re- 
ceived instead  of  their  being  held  bj'  the  co-owners  for  their  own  benefit 
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subject  to  the  paj'tnent  of  the  interest.  Accordingly,  from  a  date  in  the 
j-ear  1887,  the  rents  were  paid  over  from  time  to  time  by  Mr.  Dodson, 
who  received  them,  to  the  mortgagees.  But  they  were  not  satisfied  to 
let  that  state  of  things  continue  indefinitely ;  they  kept  pressing  for 
paj-ment  and  insisting  upon  payment.  Ultimately  they  gave  notice 
that  they  would  take  proceedings  to  foreclose.  It  was  suggested  that 
there  should  be  a  convej'ance  of  the  equity  of  redemption  to  save  the 
trouble  of  foreclosing.  Then  they  gave  to  Dr.  Kennedy,  the  trustee  in 
the  bankruptcj"  who  represented  one  moiety,  this  notice :  "  Our  clients' 
instructions  are  to  realize  this  securitj'  if  they  can  obtain  principal, 
interest  and  costs.  Is  Mr.  Carswell's  trustee"  (that  is  Kennedy) 
"prepared  to  pay  them  oflf?  If  not  we  shall  forthwith  endeavor  to 
effect  a  sale  by  private  treaty.  We  are  writing  a  similar  letter  to  Mr. 
Dodson."     There  was  a  similar  letter  written  to  Mr.  Dodson. 

Now,  the  mortgagees  having  given  that  distinct  notice  that  unless 
the  parties  came  forward  and  paid  off  the  mortgage  they  were  prepared 
to  sell  at  a  price  which  would  realize  principal,  interest  and  costs,  it 
seems  that  at  a  somewhat  later  period  Mr.  Dodson  entered  into  nego- 
tiations to  become  himself  the  purchaser  of  the  propertj',  and  ultimately 
an  arrangement  was  come  to  in  December,  1888,  according  to  which 
the  mortgagees  were  willing  to  sell  to  Dodson  for  the  amount  of  prin- 
cipal, interest  and  costs,  and  they  were  willing  to  leave  £54,000  of 
the  money  on  mortgage  after  the  sale  was  completed.  Mr.  Dodson 
wished  for  some  delay  in  order  to  be  able  to  be  in  a  position  to  carry 
out  that  arrangement,  and  it  was  agreed  that  the  matter  should  be 
completed  in  the  following  April.  In  the  month  of  February,  1889,  a 
communication  was  made  to  Dr.  Kenned3',  or  to  his  solicitors  (it  matters 
not  which),  that  the  mortgagees  were  negotiating  a  sale  on  the  basis 
of  paj-raent  of  an  amount  equal  to  principal,  interest  and  costs  ;  so  that 
that  was  known  to  Dr.  Kennedy  in  February,  1889.  In  May  the  trans- 
action was  completed  by  a  conveyance.  In  the  autumn  of  1891  Dr. 
Kennedy  took  his  first  step  in  the  way  of  making  inquiries  as  to  what 
the  mortgagees  had  done,  with  a  view  to  this  action,  which  was 
afterwards  brought. 

My  Lords,  the  appellant  seeks  to  set  aside  the  mortgage,  on  the 
ground  that  the  mortgagees  have  been  guilty  of  a  breach  of  duty  in 
relation  to  this  sale.  First  of  all  it  is  said  that  they  have  sold  at  an 
undervalue,  and  that  that  sale  at  an  undervalue  has  arisen  from  their 
not  discharging  the  duties  incumbent  upon  them  as  mortgagees.  Now, 
it  is  not  disputed  that  they  sold  in  good  faith.  They  did  not  intend  to 
do  anything  else  but  properly  exercise  the  power  of  sale  vested  in  them 
under  their  mortgage.  But  it  is  alleged  that  they  did  not  put  up  the 
premises  for  sale  by  auction,  that  they  only  inserted  two  advertisements 
Inviting  a  sale  by  tender,  and  that  they  ultimately  sold  for  the  amount 
of  principal,  interest  and  costs  to  Mr.  Dodson. 

My  Lords,  I  am  myself  disposed  to  think  tiiat  if  a  mortgagee  in  ex- 
ercising his  power  of  sale  exercises  it  in  good  faith,  without  any  intea- 
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tion  of  dealing  unfairlj-  by  his  mortgagor,  it  would  be  very  difficult  indeed, 
if  not  impossible,  to  establish  that  he  had  been  guilty  of  any  breach  of 
duty  towards  the  mortgagor.  Lindley,  L^J.,  in  the  Court  below,  says 
that  "it  is  not  right  or  proper  or  legal  for  him  either  fraudulently  or 
wilfully  or  recklessly  to  sacrifice  the  property  of  the  mortgagor."  Well, 
I  think  that  is  all  coverad  really  by  his  exercising  the  power  committed 
to  him  in  good  faith.  It  is  very  difficult  to  define  exhaustively  all  that 
would  be  included  in  the  words  "good  faith,"  but  I  think  it  would  be 
unreasonable  to  require  the  mortgagee  to  do  more  than  exercise  his 
power  of  sale  in  that  fashion.  Of  course,  if  he  wilfully  and  recklessly 
deals  with  the  property  in  such  a  manner  that  the  interests  of  the 
mortgagor  are  sacrificed^  I  should  say  that  he  had  not  been  exercising 
his  power  of  sale  in  good  faith. 

My  Lords,  it  is  not  necessary  in  this  case  to  give  an  exhaustive 
definition  of  the  duties  of  a  mortgagee  to  a  mortgagor,  because  it 
appears  to  me  that,  if  3-ou  were  to  accept  the  definition  of  them  for 
which  the  appellant  contends,  namely,  that  the  mortgagee  is  bound  to 
take  reasonable  precautions  in  the  exercise  of  his  power  of  sale,  as  well 
as  to  act  in  good  faith,  still  in  this  case  he  did  take  reasonable  pre- 
cautions. Of  course,  all  the  circumstances  of  the  case  must  be  looked 
at.  To  sell  in" the  manner  in  which  the  sale  here  took  place  might,  let  us 
assume  for  the  moment,  be  under  some  circumstances  improper.  What 
we  have  to  deal  with  are  the  existing  circumstances.  Now  here  there 
are  the  two  co-owners,  who  are  not  acting  in  all  respects  harmoniously 
together.  The  mortgagee  communicates  what  he  is  about  to  do  to 
each  of  these  co-owners.  He  tells  each  of  them  that  he  is  preparing 
to  sell,  and  that  he  is  willing  to  take  principal,  interest  and  costs.  To 
that  he  has  received  from  the  present  appellant,  no  remonstrance,  no 
answer.  Why  is  he  to  suppose  for  a  moment  that  he  would  receive 
no  answer  or  remonstance  if  Dr.  Kennedy  thought  that  selling  on  such 
terms  would-be  an  improper  sale  as  being  at  an  undervalue,  because  it 
must  be  certain  that  more  than  that  sum  could  easily  be  obtained  ?  It 
is  obvious  that  where  such  a  communication  is  made,  and  no  answer 
is  received  and  no  objection  put  forward,  the  mortgagee  may  very 
reasonably  suppose  that  no  objection  can  be  taken,  and  that  nobody 
considers  that  he  will  be  selling  at  an  undervalue  if  he  sells  for  princi- 
pal, interest  and  costs.  My  Lords,  having  regard  to  the  notice  given 
under  those  circumstances  to  Dr.  Kennedy,  and  to  the  fact  that  he  had 
heard  in  February,  1889,  that  the  property  was  being  sold  for  principal, 
interest  and  costs,  and  then  took  no  objection  to  it,  it  seems  to  me  pre- 
posterous for  him  to  come  forward  at  this  time  of  day  and  allege  that 
he  has  a  right  on  that  ground  to  insist  that  the  sale  is  invalid  on  the 
ground  that  the  mortgagee  did  not  take  proper  precautions  in  making 
the  sale. 

But  then  it  is  said  that  the  sale  was  made  to  a  person  who  was  in- 
capable of  buying,  because  he  was  in  a  fiduciary  relation,  and  that  that 
fiduciary  relation  was  known  to  the  mortgagees  who  sold.     My  Lords, 
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I  do  not  think  it  'is  established  here  that  there  was  a  fiduciary  relation 
between  the  defendants  Dodson  and  Kennedy.  What  are  the  facts? 
The  mortgagors  are  co-owners,  and  no  doubt  one  co-owner,  Mr.  Dod- 
son, had  been  left  by  Carswell,  in  the  first  instance,  I  dare  saj',  to 
collect  the  rents.  Afterwards  an  arrangement  was  come  to  between 
bim  and  Mr.  Brown,  who  then  represented  Carswell's  interest,  that 
Dodson  should  collect  the  rents  and  pay  the  money  into  a  bank,  and 
that  each  of  them  should  draw  on  that  account  for  the  expenses  and 
for  the  division  of  the  money  which  thus  belonged  to  them.  But,~^my 
Lords,  it  is  a  fallacy  altogether  to  say  that  Dodson  only  got  his  right 
to  collect  the  rents  by  virtue  of  that  arrangement.  Dodson  was  an 
owner  of  this  property  —  the  owner  of  an  undivided  moiety,  it  is  true, 
but  each  owner  of  an  undivided  moiety  is  none  the  less  truly  an  owner 
—  and  Dodson  in  collecting  those  rents  and  profits  collected  them  in 
the  right  which  he  possessed  as  a  co-owner  of  the  property.  He  did  not 
need  agency  or  the  appointment  of  agent  to  justifj-  him  in  collecting 
those  rents.  If  nothing  had  ever  passed  between  the  two  co-owners 
which  constituted  an  authority  from  the  one  to  act  for  the  other,  his 
right  to  collect  those  rents  would  not  have  been  one  jot  or  one  tittle 
less  than  it  was.  No  doubt  an  arrangement  was  come  to  that  these 
rents  when  collected  were  to  be  paid  into  a  bank  upon  which  both  the 
co-owners  were  to  draw,  but  that  was  an  arrangement  that  might  have 
been  put  an  end  to  at  an}'  time.  It  was  merely  an  arrangement  which 
was  come  to  by  voluntary  agreement  between  the  two  co-owners.  Each 
co-owner  would  have  an  obligation  to  account  to  the  other  in  respect 
of  any  rents  he  collected  or  moneys  he  received  under  it. 

So  much,  my  Lords,  for  the  relation  between  Dodson  and  Brown 
prior  to  the  bankruptcj-,  or  prior  to  the  date  of  the  setting  aside  of  the 
voluntary  agreement;  but  after  that  date  Dr.  Kennedy-  became  a  co- 
owner,  and  there  was  no  arrangement  between  Dr.  Kennedy  and  Mr. 
Dodson  at  all.  What  happened  was  this  —  that  the  mortgagees  had  said 
to  Dodson,  "  Now  you  must  pay  over  the  rents  to  us  in  reduction  of 
our  mortgage  debt  and  payment  of  interest.  You  must  no  longer  keep 
them  or  pay  them  to  your  co-owner."  They  were  in  a  position  to  insist 
upon  that.  Accordingly,  they  insisting  upon  that,  Dodson  did  deal  in 
that  way  with  the  rents  which  he  collected.  That  was  the  state  of 
things  during  the  time  that  Kennedy  was  the  co-owner.  Dodson  not 
only  never  received  any  authority  from  Kennedy  to  collect  these  rents, 
but  he  never  did  collect  them  for  Kenned}'  otherwise  than  as  paj'ing 
them  over  to  the  mortgagees  to  whom  he  was  bound  to  pay  them  over. 
At  all  events,  it  is  enough  to  say  that  there  is  not  a  shadow  of  ground 
for  suggesting  that  during  that  time  he  was  the  agent  of  Kennedy."' 

But  then,  my  Lords,  it  is  said  that  during  that  period  he  was  the 
agent  of  the  mortgagees  because,  they  having  insisted  that  he  was  to 
collect  these  rents  and  pay  them  over  to  them,  he  became  their  agent 
in  that  respect.  M3'  Lords,  it  seems  to  me  to  be  clear  that  he  was  not 
their  agent  to  collect  these  rents.     He  collected  these  rents  in  his  own 
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right  —  the  right  he  had  as  owner.  He  was  collecting  his  own  rents. 
No  doubt  they  had  insisted  that  those  rents  should  be  paid  to  them ; 
but  how  the  fact  that  the  mortgagees  had  said,  "  When  you  have  got 
your  rents,  pay  them  to  us,"  made  Dodson  their  agent  to  collect  them, 
I  am  at  a  loss  to  see.  Therefore,  my  Lords,  I  take  it  to  be  abundantly 
clear  that  he  was  not  the  agent  of  the  mortgagees  in  collecting  the  rents 
any  more  than  he  was  the  agent  of  Dr.  Kennedy  or  than  he  had  been 
the  agent  of  Brown. 

But  then  it  is  said,  If  j'ou  look  at  the  evidence  of  Dodson  you  will  find 
that  he  said  he  was  an  agent.  My  Lords,  I  confess  I  do  not  think  it 
is  of  any  importance  to  look  at  any  particular  words  of  that  sort  used 
in  evidence,  especially  when  the  words  originated  with  the  counsel  and 
did  not  originate  with  the  witness.  No  word  is  more  commonly  and 
constantly  abused  than  the  word  "agent."  A  person  may  be  spoken 
of  as  an  "  agent,"  and  no  doubt  in  the  popular  sense  of  the  word  may 
properly  be  said  to  be  an  "  agent,"  although  when  it  is  attempted  to 
suggest  that  he  is  an  "  agent"  under  such  circumstances  as  create  the 
legal  obligations  attaching  to  agency  that  use  of  the  word  is  only  mis- 
leading. Therefore  whatever  expressions  Dodson  may  have  used  call- 
ing himself  an  agent,  and  however  true  or  applicable  they  may  have 
been  in  a  popular  sense,  in  point  of  law  and  in  their  legal  sense  they 
are  meaningless.  Dodson  was  not  the  agent  of  Kenned}',  and  he  was 
not  the  agent  of  the  mortgagees.  If  that  be  so,  there  is  an  end  of  the 
fiduciary  relationship  which  is  supposed  to  prevent  his  being  a  pur- 
chaser. 

My  Lords,  it  is  said  in  the  present  case,  and  I  think  that  is  the  only 
other  point  that  is  urged,  that  it  was  concealed  by  the  vendors,  the 
mortgagees,  from  Kennedy  that  Dodson  was  the  person  who  was  pur- 
chasing, although  they  informed  Kennedy  that  the  purchase  was  being 
made  and  they  informed  him  of  the  terms  on  which  it  was  being  made. 
It  seems  to  me  to  be  utterly  unimportant.  If  there  was  no  fiduciary 
relation  there  was  no  obligation  to  reveal  the  name ;  there  was  no  right 
in  the  other  party  to  know  it;  there  was  no  duty  upon  them  to 
communicate  it. 

Therefore,  my  Lords,  it  seems  to  me  that  all  the  grounds  upon  which 
the  right  to  set  aside  this  sale  has  been  rested  utterly  and  entirely 
fail. 

Another  point  has  been  raised  —  whether  it  arises  upon  the  pleadings 
or  not  seems  very  doubtful — namely,  that  whether  the  sale  is  to  be  set 
aside  or  not  Kennedy  is  entitled  to  claim  as  against  Dodson,  that  under 
the  circumstances  under  which  Dodson  bought  he  should  be  declared 
trustee  of  the  one  moiety'  for  Kennedj'.  My  Lords,  that  depends  in 
the  first  place  upon  the  question  of  the  fiduciary  relationship  between 
them  arising  out  of  what  has  been  said  to  be  the  management  of  the 
property  and  the  collection  of  the  rents.  I  have  alread}',  I  think,  suffi- 
ciently dealt  with  that  part  of  the  case.  It  is  quite  clear  that  in  all 
the  transactions  for  some  time  prior  to  this  sale  Dodson  was  not  in  any 
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sort  of  way  acting  for  his  co-owner ;  the  two  were  acting  each  for  liim- 
self.  The  communications  from  the  mortgagees  were  made  to  both  of 
them,  and  so  far  from  Dodson  acting  as  Dr.  Kennedy's  agent,  there 
was  a  certain  amount  of  hostility  between  them ;  at  any  rate,  there 
was  a  want  of  harmonious  action. 

But  then  it  is  said  the  mere  fact  that  Kennedy  was  co-owner  with 
Dodson  of  this  propertj'  creates  such  a  relationship  between  them  that 
the  one  co-owner  could  not  take  this  property  and  hold  it  for  himself, 
but  that  the  other  co-owner  is  entitled  on  equitable  grounds  to  have  it 
declared  that  the  benefit  of  one  half  of  that  purchase  should  be  his. 
My  Lords,  no  authority  has  been  cited  in  support  of  such  a  proposi- 
tion. Cases  have  been  referred  to,  of  a  very  diflferent  description, 
where  the  owner  of  an  estate  under  a  settlement,  a  tenant  for  life  for 
example,  has  been  held  incapable  of  obtaining  an  enlargement  of  that 
estate  for  himself  alone.  It  has  been  said  that  whatever  benefit  he 
gets  must  inure  to  the  benefit  of  all  taking  under  the  settlement.  That 
is  a  totally  different  case  from  this  case. 

The  only  authoritj-,  if  it  can  be  so  called,  which  has  been  cited  is  the 
case  before  Chancellor  Kent ;  but  he  commences  his  observations  by 
sa3-ing  that  he  is  not  going  to  lay  down  a  general  rule  which  would  be 
applicable  to  such  a  case  as  this.  He  deals  with  the  particular  case, 
the  circumstances  of  which  were  peculiar  and  of  immense  complication, 
and  he  certainlj-  does  not  laj'  down  any  rule  or  doctrine  of  law  which 
supports  the  argument  which  has  been  addressed  to  j-our  Lordships. 
It  is  not  necessarj-  to  enter  into  the  details  of  that  case.  It  is  enough 
to  say  that  even  if  it  is  to  be  taken  as  enunciating  a  rule  of  law  which 
would  be  as  applicable  in  this  country  as  in  America,  it  does  not  enun- 
ciate any  rule  of  law  which  would  be  suflScient  for  the  appellant  in  the 
present  case. 

My  Lords,  I  think  I  have  now  covered  the  whole  of  the  ground,  and 
it  only  remains  for  me  to  move  j-our  Lordships  that  this  judgment  be 
affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Macnaghten.  My  Lords,  I  am  of  the  same  opinion.  Mr. 
Farwell  has  argued  this  case  with  his  usual  ability  and  his  usual  fair- 
ness, but  I  must  say  that  in  the  whole  course  of  my  experience  I  have 
not  met  with  a  bolder  or  more  hopeless  appeal.  Certainlj'  I  never 
expected  to  find  a  proposition  which  was  once  thought  by  a  great  judge 
to  be  so  absurd  as  to  suggest  a  complete  answer  to  a  case  that  had  in 
it  some  show  and  appearance  of  justice  put  forward  in  these  latter  days 
as  the  foundation  and  starting-point  of  a  serious  argument  in  this 
House. 

In  the  case  of  M'Mahon  v.  Burchell  (1846),  2  Ph.  127,  134,  before 
Lord  Cottenham,  one*tenant  in  common  claimed  rent  from  his  co- 
tenant  who  had  been  in  occupation  of  the  property.  The  Lord  Chan- 
cellor says:  "I  must  therefore  take  it  that  the  defendant  means  to 
raise  this  proposition  —  that  the  fact  of  the  plaintiff  having  occupied 
the  house  not  in  entirety  but  as  a  tenant  in  common,  makes  him  liable 
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to  his  co-tenant.  A  case  has  been  referred  to  in  which  the  Vice- 
Chancellor  of  England  is  represented  to  have  so  decided ;  but  I  cannot 
think  that  the  Vice-Chancellor  can  have  laid  down  any  such  doctrine  ; 
for  the  eflfect  would  be  that  one  tenant  in  common,  bj'  keeping  out  of 
the  actual  occupation  of  the  premises,  might  convert  the  other  into  his 
bailiff." 

My  Lords,  that  which  seemed  to  Lord  Cottenham  a  reductio  ad  ab- 
surdum  was  the  very  ground  on  which  this  case  was  opened  before 
j-our  Lordships.  It  was  said  that  Dr.  Kennedy  took  no  part  in  the 
management  of  the  property,  that  he  kept  aloof  and  left  everything  to 
Dodson,  and  therefore  Dodson  was  his  bailiff.  That  was  the  exact 
position  which  Mr.  Farwell  in  the  opening  of  his  case  assigned  to 
Dodson.  My  Lords,  there  is  no  foundation  for  such  a  proposition  in 
any  of  the  books  or  in  any  of  the  authorities  that  have  been  cited. 

Nor  is  there  anything  in  the  other  ground  on  which  it  was  attempted 
to  rest  the  case,  the  doctrine  of  principal  and  agent.  In  the  whole  of 
this  bulky  volume  I  cannot  find  a  scrap  of  evidence  to  show  that  Dod- 
son ever  accepted  the  position  of  agent  in  regard  to  Dr.  Kennedy  as 
his  principal. 

On  both  these  grounds  it  appears  to  me  that  the  case  entirel}'  fails. 

But  I  must  say  I  rather  think  Dr.  Kennedy  did  himself  injustice  in 
saying  that  he  left  everything  to  Dodson.  He  put  his  moiety  up  to 
auction.  He  emploj-ed  his  solicitors  to  dispose  of  it,  and  I  find  a  bill 
of  costs  which  shows  that  they  exerted  themselves  thoroughly  for  several 
months,  making  inquiries  here,  and  making  inquiries  there,  and  doing 
everything  that  could  be  expected  from  persons  in  their  position. 
Their  bill  begins  in  May,  1888,  and  goes  down  to  August.  They  get 
all  the  documents,  they  write  to  all  sorts  of  people,  they  receive  several 
answers,  and  they  charge  for  several  attendances ;  they  communicate 
with  parties  requiring  particulars  of  the  property,  and  so  on.  The  bill 
goes  down  to  August  3,  and  then,  on  August  10,  there  comes  this  letter 
from  Ta3-lor  &  Co.  to  these  gentlemen  saying,  "As  we  have  had  no 
communication  from  j'ou  in  this  matter  since  your  client's  moiety  was 
put  up  to  auction  we  presume  he  has  abandoned  the  idea  of  purchasing, 
and  we  shall  now  deal  with  the  property  as  we  think  best  in  the  interests 
of  our  clients  without  any  further  notice  to  your  client."  That  letter 
was  not  answered.  It  appears  to  me  that  as  they  received  no  answer  to 
that  letter  the  mortgagees  were  justified  in  supposing  that  Dr.  Kennedy 
had  abandoned  the  propertj*  for  good  and  all ;  and  thereupon  they  sold 
it,  as  I  think  thej'  were  entitled  to  do,  to  Dodson.  I  think  thej'  did 
everything  that  could  reasonablj'  be  expected  of  them ;  but  I  agree 
with  what  has  fallen  from  my  noble  and  learned  friend  on  the  Wool- 
sack :  if  a  mortgagee  selling  under  a  power  of  sale  in  his  mortgage 
takes  pains  to  complj'  with  the  provisions  of  that  power  and  acts  in 
good  faith,  I  do  not  think  his  conduct  in  regard  to  the  sale  can  be 
impeached. 

Mj-  Lords,  I  agree  that  this  appeal  must  be  dismissed  with  costs. 
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Lord  Morris.  My  Lords,  I  concur.  There  is  nothing  that  I  can 
add  with  advantage. 

Lord  Shand.  My  Lords,  this  case  has  formed  the  subject  of  very 
full  opinions  in  the  Court  of  Appeal.  After  what  your  Lordships  have 
said  I  have  nothing  to  add,  except  that  I  entirely  concur  in  what  was 
said  by  the  learned  judges  in  the  Court  below,  and  what  has  fallen  from 
your  Lordships. 

Order  appealed  from  affirmed  and  appeal  dismissed  with  costs. 


SECTION  n. 

LIABILITY  FOR   USE,    MISUSE,    AND  REPAIRS. 

Lit.  §  322.  Also,  in  the  case  aforesaid,  as  if  two  have  an  estate  in 
common  for  term  of  years,  &c.,  the  one  occupj'  all,  and  put  the  other 
out  of  possession  and  occupation,  he  which  is  put  out  of  occupation 
shall  have  against  the  other  a  writ  of  ejectione  firmce  of  the  moiety,  &c. 

Lit.  §  323.  In  the  same  manner  it  is  where  two  hold  the  wardship 
of  lands  or  tenements  during  the  nonage  of  an  infant,  if  the  one  oust 
the  other  of  his  possession,  he  which  is  ousted  shall  have  a  writ  of 
ejectment  de  gard  of  the  moiety,  &c.,  because  that  these  things  are 
chattels  reals,  and  may  be  apportioned  and  severed,  &c.,  but  no  action 
of  trespass  {videlicet)  Quare  clausum  suum  f regit,  et  herbam  suam, 
t&c.  conculcavit,  et  consumpsit,  cfcc,  et  hujusmodi  actiones,  tfcc,  the 
one  cannot  have  against  the  other,  for  that  each  of  them  may  enter  and 
occupy  in  common,  &c.,  per  my  et  per  tout,  the  lands  and  tenements 
which  thej'  hold  in  common.  But  if  two  be  possessed  of  chattels  per- 
sonals in  common  by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  &c., 
if  the  one  take  the  whole  to  himself  out  of  the  possession  of  the  other, 
the  other  hath  no  other  remedy  but  to  take  this  from  him  who  hath 
done  to  him  the  wrong  to  occupy  in  common,  &c.,  when  he  can  see 
his  time,  &c.  In  the  same  manner  it  is  of  chattels  reals,  which  can- 
not be  severed,  as  in  the  case  aforesaid,  where  two  be  possessed  of  the 
wardship  of  the  body  of  an  infant  within  age,  if  the  one  taketh  the 
infant  out  of  the  possession  of  the  other,  the  other  hath  no  remedy 
by  an  action  by  the  law,  but  to  take  the  infant  out  of  the  possession 
of  the  other  when  he  sees  his  time. 

Co.  Lit.  200  b.  If  two  tenants  in  common  or  jointenants  be  of  an 
house  or  mill,  and  it  fall  in  decay,  and  the  one  is  willing  to  repair  the 
same  and  the  other  will  not,  he  that  is  willing  shall  have  a  writ  de 
reparatione  facienda  ;  and  the  writ  saith,  ad  reparationem  et  susten- 
tationem  ejusdem  domus  teneantur ;  whereby  it  appeareth,  that  owners 
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are  in  that  case  bound  pro  bono  publico  to  maintain  houses  and  mills 
which  are  for  habitation  and  use  of  men. 

If  one  jointenant  or  tenant  in  common  of  land  maketh  his  com- 
panion his  bailiff  of  his  part,  he  shall  have  an  action  of  account  against 
him,  as  hath  been  said.  But  although  one  tenant  in  common  or  join- 
tenant  without  being  made  bailiff  take  the  whole  profits,  no  action  of 
account  lieth  against  him  ;  for  in  an  action  of  account  he  must  charge 
him  either  as  a  guardian,  bailiff,  or  receiver,  as  hath  been  said  before, 
which  he  cannot  do  in  this  case,  unless  his  companion  constitute  him 
his  bailiff.  And  therefore  all  those  books  which  affirm  that  an  action 
of  account  lieth  by  one  tenant  in  common,  or  jointenant,  against  an- 
other, must  be  intended  when  the  one  maketh  the  other  his  bailiff,  for 
otherwise  never  his  bailiff  to  render  an  account  is  a  good  plea. 

St.  4  &  5  Annk,  c.  16,  §  27.  And  be  it  enacted  bj-  the  authority 
aforesaid.  That  from  and  after  the  said  first  day  of  Trinity  Term, 
actions  of  account  shall  and  may  be  brought  and  maintained  against 
the  executors  and  administrators  of  every  guardian,  bailiff,  and  re- 
ceiver ;  and  also  by  one  joint  tenant,  and  tenant  in  common,  his  execu- 
tors and  administrators,  against  the  other,  as  bailiff  for  receiving  more 
than  comes  to  his  just  share  or  proportion,  and  against  the  executor 
and  administrator  of  such  joint  tenant,  or  tenant  in  common  ;  and  the 
auditors  appointed  b^'  the  court,  where  such  actions  shall  be  depend- 
ing, shall  be,  and  are  hereby  empowered  to  administer  an  oath,  and 
examine  the  parties  touching  the  matters  in  question,  and  for  their 
pains  and  trouble  in  auditing  and  taking  such  account,  have  such 
allowance  as  the  court  shall  adjudge  to  be  reasonable,  to  be  paid  by 
the  party  on  whose  side  the  balance  of  the  account  shall  appear  to  be. 


MARTYN  V.  KNOWLLYS. 
King's  Bench.     1799. 

[Beported  8  T.  S.  145.] 

This  was  an  action  on  the  case  in  the  nature  of  waste.  The  decla- 
ration stated  that  the  plaintiff  was  seised  in  his  demesne  of  and  in 
an  undivided  part  of  certain  lands,  &c.  in  "Wingfield,  Berkshire,  the 
whole  of  which  were  in  the  occupation  of  the  defendant,  who  held  and 
enjoyed  the  plaintiff's  part  as  tenant  to  him  (the  plaintiff),  yet  that  he 
(the  defendant)  wrongfully  ploughed  up,  &c.  divers  acres  of  meadow, 
&c.  and  wrongfully  felled  and  destroyed  divers  timber  and  other  trees, 
&c.  There  were  other  counts,  not  stating  that  the  defendant  held  the 
plaintiffs  part  as  tenant  to  the  plaintiff.  The  defendant  pleaded  the 
general  issue. 
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On  the  trial  at  the  last  Berkshire  Assizes  before  Mr.  J.  Heathy  it  ap- 
peared that  the  plaintiff  and  defendant  were  tenants  in  common  of  the 
land  on  which  the  trees  grew ;  that  the  defendant  occupied  the  whole, 
having  a  demise  from  the  plaintiff  of  his  moiety ;  and  that  he  had 
felled  many  trees,  all  of  which  were  of  a  proper  age  for  being  cut. 

The  learned  judge  directed  a  verdict  to  be  taken  for  the  plaintiff  for 
the  value  of  half  the  trees,  giving  the  defendant  leave  to  move  to  set 
it  aside  and  to  enter  a  verdict  for  him,  if  this  court  should  be  of  opinion 
that  the  action  could  not  be  maintained. 

This  point  was  now  discussed  here  on  a  motion  to  enter  a  verdict  for 
the  defendant,  and  the  above  cases  were  again  referred  to ;  and  after 
argument  the  rule  was  made  absolute. 

Lord  Kenton,  C.  J.,  said.  This  verdict  has  neither  principle  nor 
authority  for  its  support.  The  defendant  cannot  be  in  a  worse  situa- 
tion by  being  tenant  to  the  plaintiff  of  his  moiety  than  he  would  have 
been  in  if  the  plaintiff  had  not  demised  to  him  ;  and  considered  in  that 
point  of  view,  this  action  cannot  be  supported.  This  is  an  action  ex 
delicto.  If  one  tenant  in  common  misuse  that  which  he  has  in  com- 
mon with  another,  he  is  answerable  to  the  other  in  an  aeti9n  as  for 
misfeasance.  But  here  it  does  not  appear  that  the  defendant  com- 
mitted anything  like  waste :  no  injury  was  done  to  the  inheritance  ;  no 
timber  was  improperly  felled  ;  the  defendant  only  cut  those  trees  that 
were  fit  to  be  cut.  And  if  he  were  liable  in  such  an  action  as  this,  it 
would  have  the  effect  of  enabling  one  tenant  in  common  to  prevent  the 
others  taking  the  fair  profits  of  their  estate.  In  another  form  of  action 
the  plaintiff  will  be  entitled  to  recover  a  moiety  of  the  value  of  the 
trees  that  were  cut. 

Rule  absolute  to  enter  a  verdict  for  the  defendant} 

ErsJcine  and  Manly .^  for  the  plaintiff. 
Milks  and  Abbott,  for  the  defendant. 


WILKINSON  V.   HAYGARTH. 

Queen's  Bench.     1847. 
[BepoHed  12  Q.  B.  837.] 

Trespass.  The  declaration  charged  that  defendant,  heretofore,  to 
wit  on  1st  January,  1840,  and  on  divers  other  days  &c.  between  &c., 
with  force  and  arms  &c.,  broke  and  entered  a  certain  close  of  plaintiff, 
called  &c.,  situate  &c.,  "  and  then  dug  up,  tore' up,  subverted,  damaged 
and  spoiled  the  earth  and  soil  of  the  said  close,  and  made  divers  large 
pits,  holes,  and  excavations  therein,  and  kept  and  continued  the  same 
so  there  made  for  a  long  time,  to  wit  from  thence  hitherto,  and  also 
1  Cf.  Ahhey  T.  Wheder,  170  N.  Y.  122  (1902). 
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then  cut,  dug  up,  and  removed  divers  large  quantities,  to  wit  1000  cart 
loads  of  turf,  1000  loaSs  of  peat,  and  1000  cart  loads  of  the  soil,  of  the 
plaintiff,  of  the  value  "  &c.,  "  then  respectivelj'  growing  and  being  in  the 
said  close  ;  and  then  seised,  took,  and  carried  away  the  said  turf,  peat, 
and  soil,  and  converted  and  disposed  of  the  same  to  his  own  use ;  and 
other  wrongs  "  &c.,  against  the  peace  &c. 
Pleas.  1.    Not  guilty.    Issue  thereon. 

2.  That  the  said  close,  soil,  peat,  and  turf  were  not,  nor  was  any  or 
either  of  them,  or  anj-  part  thereof,  at  the  said  times  when  &c.,  or  at 
an}-  or  either  of  them,  the  soil,  &c.  of  plaintiff,  in  manner  and  form  &c. : 
conclusion  to  the  country.     Issue  thereon. 

3.  That  the  said  close  in  which  &c.  now  is,  and  at  the  several  times 
when  &c.  was,  the  close,  soil,  and  freehold  of  Henrj-  Thompson, 
Thomas  Wearing,  Ann  Hodgson,  Abraham  Holme,  George  Guj',  and 
Edward  Alderson,  and  divers  other  persons  whose  names  are  to  defend- 
ant unknown,  respectively,  as  tenants  in  common  thereof;  and  that 
defendant,  at  the  said  times  when  &c.  by  the  leave  and  license  of  the 
said  H.  Thompson  &c. :  justifying  the  trespasses  in  the  declaration 
under  license  from  H.  T. :  verification.  Replication :  That  defendant 
of  his  own  wrong,  and  without  the  leave  and  license  of  H.  Thompson, 
committed  &c. :  conclusion  to  the  country.     Issue  thereon. 

4.  A  similar  plea,  except  that  the  justification  was  under  the  license 
of  Thomas  Wearing.  Replication  and  issue,  as  in  plea  3,  mutatis 
mutandis. 

5.  That,  before  and  at  the  times  when  &c.,  defendant  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  the  occupier  of  a  certain  mes- 
suage and  farm  in  the  parish  &c. ;  and  that,  for  the  full  period  of  sixty 
years  next  before  the  commencement  of  this  suit  and  also  before  the 
times  when  &c.,  or  any  or  either  of  them,  the  respective  occupiers,  for 
the  time  being,  of  the  said  messuage  and  farm  have  actually  cut,  dug, 
and  removed,  and  been  accustomed  to  cut,  &c.,  as  of  right  and  without 
interruption,  reasonable  quantities  of  turf  and  peat,  respeetivelj-  grow- 
ing and  being  in  and  upon  the  close  in  which  &c.,  and  seise,  take,  and 
carr}-  away  the  same,  and  convert  and  dispose  thereof  to  their  own  use 
as  such  occupiers  of  the  said  messuage  and  farm,  for  the  purpose  of 
burning  and  consuming  the  same  as  necessary  fuel  in  and  upon  the  said 
messuage  and  farm,  for  the  more  convenient  use  and  enjoyment  thereof, 
every -^-ear  and  at  all  times  of  the  year,  as  to  the  said  messuage  and 
farm,  with  the  appurtenances,  belonging  and  appertaining:  That, 
during  the  said  period  of  sixty  years  next  before  &c.,  to  wit  before  and 
at  the  said  times  when  &c.,  defendant,  being  the  occupier  of  the  said 
messuage  and  farm,  at  the  times  when  &c.,  having  occasion  for  and 
requiring  certain  reasonable  quantities  of  turf  and  peat  for  the  purpose 
of  burning  and  consuming  the  same  as  necessary-  fuel  in  and  upon  the 
said  messuage  and  farm  for  the  more  convenient  use  and  enjoyment 
thereof,  at  the  times  when  &c.,  the  same  being  seasonable  and  proper 
times  in  that  behalf,  entered  into  the  close  in  which  &c.-,  in  order  to  cut. 
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dig  np,  and  remove  reasonable  quantities  of  the  said  turf  and  peat 
growing  and  being  in  and  upon  the  close  in  which  &c.,  for  the  purpose 
last  aforesaid ;  and  did  then  cut,  dig  up,  and  remove  the  said  quantities 
of  turf  and  peat  in  the  declaration  mentioned,  the  same  then  being  turf 
and  peat  fit  and  proper  to  be  cut,  dug  up,  and  removed  for  the  purpose 
last  aforesaid,  and  being  reasonable  quantities  for  that  purpose ;  and 
then  seized,  took,  and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use  as  such  occupier  of  the  said  farm  and 
lands,  for  the  purpose  of  burning  &c.  the  same  as  necessary' fuel  in  and 
upon  the  said  messuage  and  farm,  for  the  more  convenient  use  &c. 
thereof :  and,  because,  at  the  said  times  when  &c.  (justification  of  the 
other  trespasses  as  necessarilj-  and  unavoidably  done  in  the  exercise  of 
the  right)  :  verification.  Replication,  traversing  the  sixtj'  years'  pre- 
scription.    Issue  thereon. 

6.  Similar  prescription  for  thirty  years ;  and  justification  under  it. 
Replication,  traversing  this  prescription.     Issue  thereon. 

The  plaintiff,  as  to  the  5th  plea,  new  assigned,  also,  that  he  brought 
the  action  and  declared,  not  onlj-  for  the  trespasses  in  the  5th  plea 
mentioned  and  therein  attempted  to  be  justified,  but  also  for  that 
defendant,  on  the  daj's  and  times  in  the  declaration  in  that  behalf  men- 
tioned, with  force  and  arms,  committed  the  said  trespasses  in  the 
declaration  mentioned  on  other  and  different  occasions,  and  for  other 
and  different  purposes,  than  the  purpose  in  the  5th  plea  in  that  behalf 
mentioned,  and  to  a  greater  extent  and  degree  than  were  necessary  or 
proper  for  the  purpose  in  the  5th  plea  mentioned  ;  in  manner  and  form 
as  in  the  declaration  &c. 

There  was  a  similar  new  assignment  as  to  the  sixth  plea. 

The  defendant  pleaded  three  pleas,  each  to  both  of  the  new  assign- 
ments ;  namely,  — 

1 .  Not  guilty.     Issue  thereon. 

2.  A  plea  corresponding  to  the  fourth  plea  to  the  declaration,  alleging 
a  license  from  Thomas  Wearing.  Replication,  traversing  such  license, 
as  before.     Issue  thereon. 

3.  A  plea  corresponding  to  the  third  plea  to  the  declaration,  alleging 
a  license  from  Henry  Thompson.  Replication  traversing  such  license 
as  before.     Issue  thereon. 

On  the  trial  before  Cresswell,  J.,  at  the  Yorkshire  Summer  Assizes, 
1845,  it  appeared  that  the  plaintiff  was  tenant  in  common  with  other 
parties  of  the  close  in  question.  The  defendant's  counsel  thereupon 
claimed  a  verdict  on  the  issue  upon  the  second  plea  to  the  declaration  : 
but  the  learned  judge  directed  a  verdict  on  this  issue  for  the  plaintiff, 
reserving  leave  to  move  to  enter  a  verdict  for  the  defendant.  In  sup- 
port of  the  pleas  of  prescription,  the  defendant  proved  that  the  close  in 
question  was  part  of  a  mountain  district  within  a  manor ;  and  he  offered 
evidence  of  user  in  different  parts  of  this  district ;  but  no  exercise  of 
user  was  shown  on  the  particular  close.  The  plaintiff's  counsel  con- 
tended that  this  was  not  evidence  upon  which  the  jury  could  find  for 
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the  defendant  upon  the  issues  on  the  fifth  and  sixth  pleas  to  the  decla- 
ration. The  learned  judge  overruled  the  objection,  and  left  the  evi- 
dence to  the  jurj'.  Verdict  for  the  defendant  upon  the  issues  on  the 
fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  second  plea  to 
the  new  assignments ;  and  for  the  plaintifl"  on  all  the  other  issues. 

In  Michaelmas  Term,  1845,  Martin  obtained  a  rule  to  show  cause  why 
judgment  should  not  be  entered  for  the  plaintiff,  with  Is.  damages,  not- 
withstanding the  verdict  found  for  the  defendant  on  the  issues  raised 
by  the  fourth,  fifth,  and  sixth  pleas  to  the  declaration,  and  the  third  * 
plea  to  each  of  the  new  assignments,  or  why  a  new  trial  should  not  be 
had,  on  the  ground  of  misdirection  ;  and  Pashley  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  on  the  issue  upon  the  second  plea 
to  the  declaration. 

In  Michaelmas  Vacation,  1846,  Pashley  showed  cause  against  the 
plaintiff's  rule. 

Martin  (with  whom  was  Manisty),  contra.  The  plaintiff  is  entitled 
to  make  the  rule  absolute  on  all  the  points :  but  he  will  be  satisfied  with 
judgment  non  obstante  the  verdict  on  the  second  plea  to  the  new  assign- 
ment.    (He  was  then  stopped  by  the  court.) 

LoHD  Denman,  C.  J.  In  my  opinion,  the  fourth  plea  to  the  original 
declaration  and  the  second  plea  to  the  new  assignments  are  bad.  The 
turf  is  composed  of  the  grass  and  soil  on  which  it  grows,  as  peat  is  the 
vegetable  and  the  soil  of  which  it  has  become  a  part.  The  turf  does 
not  so  grow  as  to  become  part  of  the  accruing  profits  which  are  the 
subject  of  enjoyment  b}'  the  tenants  in  common.  It  is  admitted  that, 
if  there  has  been  an  ouster,  the  present  action  will  lie ;  that  taking  a 
chattel  away  constitutes  an  ouster ;  and  that  in  all  cases  the  destruction 
of  the  property  is  also  an  ouster.  In  Clayton  v.  Corby,  5  Q.  B.  415, 
a  prescription,  in  a  plea,  to  take  in  alieno  solo  as  much  claj'  for  making 
bricks  at  defendant's  brick-kiln  as  he  required,  was  held  bad  ;  the  prin- 
ciple of  that  case  was  that  such  a  taking  destroyed  the  subject-matter. 
I  consider  this,  therefore,  an  ouster  effected  hy  means  of  the  destruc- 
tion of  the  propertj'.  No  authority  contradicts  this  view  :  we  cannot 
act  upon  what  Lord  Thurlow  said  in  Qoodwyn  v.  Spray,  2  Dick.  667, 
without  knowing  the  circumstances  of  that  case  more  fuUj'. 

Coleridge,  J.  The  plaintiff  now  confines  his  claim  tothe  new  assign- 
ment. We  must,  therefore,  see  what  the  facts  pleaded  amount  to.  It 
must  be  admitted,  on  the  part  of  the  plaintiff,  that  the  tenant  might 
license  the  doing  of  whatever  he  might  do  himself;  and,  on  the  other 
hand,  the  defendant  must  admit  that  this  does  not  include  acts  of 
destruction.  Now,  taking  turf  is  not  like  taking  the  vestura  terrce,  or 
other  growing  profits.  "Were  we  to  hold  that  a  tenant  in  common  could 
take  away  the  turf,  we  must  say  also  that  one  tenant  in  common  could 
carry  all  the  brick  earth  from  the  surface ;  and  it  is  impossible  to  say 
where  we  could  stop. 

I  Apparently  a  mistake  for  the  second,  owing  to  the  justifications  to  the  new  assign- 
ment being  pleaded  in  an  order  different  from  that  of  the  justifications  to  the  original 
declaration.  —  Bep. 
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WiGHTMAN,  J.  The  plaintiff  complains  that  the  defendant  has  made 
holes  in  his  close,  and  has  dug  up,  carried  away,  and  converted  turf. 
The  defendant  says  he  did  this  in  exercise  of  a  right  of  common  of  tur- 
bary. The  plaintiff,  as  to  that,  new  assigns,  stating  that  he  brought 
his  action  for  trespasses  committed  for  other  purposes  than  the  exercise 
of  the  right  of  common.  To  this  the  only  justification  pleaded  and 
aflflrmed  by  the  verdict  is  leave  and  license  by  a  tenant  in  common. 
The  case,  therefore,  is  as  if  the  only  plea  to  the  declaration  had  been 
leave  and  license  by  the  tenant  in  common.  Can,  then,  one  tenant  in 
common  license  the  taking  awaj'  the  soil?  It  is  as  if  the  action  had 
been  brought  against  the  tenant  in  common  himself ;  for  he  could  not 
authorize  another  to  do  that  which  he  himself  could  not  do.  Now,  that 
if  the  action  had  been  against  the  tenant  in  common,  the  plaintiff  must 
have  succeeded,  appears  sufficiently  from  Co.  Lit.  200  a. 

Rule  absolute  for  judgment  on  the  new  assignments,  non  obstante 
veredicto. 

Martin  and  Manisty  then  showed  cause  against  the  rule  for  entering 
a  verdict  for  defendant  on  the  second  issue  (before  Lokd  Denman,  C.  J., 
Coleridge  and  WkJhtman,  JJ.). 

Pashley,  contra.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  Hilary  Terra  delivered  the  judgment  of  the 
court. 

In  this  action  of  trespass  for  cutting  turf,  all  the  points  were  dis- 
posed of  on  the  argument,  except  the  question  on  the  plea  of  Not  pos- 
sessed. The  evidence  showed  the  plaintiff  to  be  but  a  tenant  in 
common  of  the  locus  in  quo,  and  indeed,  further,  that  the  defendant 
had  been  authorized  to  commit  the  trespass  by  another  of  the  tenants 
in  common.  This  latter  fact  is  immaterial  for  the  purpose  of  the 
present  question,  except  as  it  furnishes  an  example  of  the  necessity  for 
holding  here  that  the  plaintiff  was  possessed  for  the  purpose  of  bringing 
trespass.  For,  if  possession  in  such  case  imported  exclusive  posses- 
sion, one  tenant  in  common  might  destroy  the  subject-matter  for  his 
own  benefit,  and  his  co-tenant  be  without  this  remedy.  If  the  plaintiff 
had  joined  the  co-tenant  in  bringing  the  action,  that  co-tenant  would  of 
course  have  released  the  defendant,  whose  act  of  trespass  was  com- 
mitted under  his  orders.  The  plaintiff  can  recover  such  damages  only 
as  are  proportionate  to  his  interest  in  the  propertj' :  but  the  wrong- 
doer has  no  right  to  put  him  to  the  proof  of  more  than  is  necessary'  to 
show  him  injured  by  the  wrong  done.  And,  if  the  defendant  thinks  he 
can  have  any  advantage  from  the  joint  interest  of  another,  he  must 
plead  it  in  abatement. 

Hule  discharged.^ 

1  But  see  Wait  v.  Richardson,  33  Vt.  190  (1860). 
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THOMAS  V.  THOMAS. 
Exchequer.     1850. 
[Reported  5  Exch.  28.] 

Assumpsit  for  money  had  and  received  to  the  plaintiflTs  use.  — Plea, 
Nbn  assumpsit. 

At  the  trial,  before  Bolfe,  B.,  at  the  last  Herefordshire  Summer 
Assizes,  it  appeared  that  the  plaintiff  and  one  Benjamin  Thomas,  the 
defendant's  late  husband,  were  entitled,  under  the  will  of  one  Alice 
Thomas,  to  certain  premises  as  tenants  in  common ;  but  that  Benjamin 
Thomas,  for  some  time  previously  to  his  death,  in  February,  1848,  re- 
ceived the  whole  rent.  It  was  admitted  that  the  plaintiff  was  entitled 
to  half  of  the  rent,  as  such  tenant  in  common,  and  the  present  action 
was  brought  to  recover  the  moieties  of  five  years'  rent.  On  the  part  of 
the  defendant,  it  was  objected  that  this  form  of  action  would  not  lie  by 
one  tenant  in  common  against  his  co-tenant ;  and  a  verdict  was  taken 
by  consent  for  the  plaintiff,  leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit. 

A  rule  nisi  having  be'en  obtained  accordingly, 

Whateley  and  W.  H.  Cooke  showed  cause. 

Keating  and  Skinner,  in  support  of  the  rule.  ^      ^        ,. 

The  judgment  of  the  court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  is,  whether  an  action  for  money 
had  and  received  lies  by  one  tenant  in  common  against  his  companion. 
On  the  argument,  the  authorities  on  the  subject  on  both  sides  were 
cited. 

It  appears  to  us  to  be  clear,  from  Co.  Lit.  200  b,  that  by  the  com- 
mon law  a  tenant  in  common  could  bring  no  such  action  as  this.  In 
that  page  several  cases  are  put  in  which  one  tenant  in  common  ma}'' 
bring  an  action  against  his  companion  ;  but  it  is  there  said,  that  if  two 
be  tenants  in  common  of  a  chattel,  and  one  of  them  takes  it  away,  the 
other  has  no  remedy  by  action,  except  when  the  subject-matter  is  de- 
stroj-ed,  but  must  watch  his  opportunity  to  retake  it.  Several  other 
instances  are  there  put,  illustrative  .of  these  distinctions ;  and  it  is 
expressly  laid  down,  that  no  action  of  account  lay  by  the  common  law 
by  one  tenant  in  common  against  his  companion  for  taking  more  than 
his  share  of  the  profits,  unless  where  he  had  constituted  him  his  bailiff 
to  receive  them.  Now,  this  want  of  remedy  by  the  common  law  was 
provided  for  by  the  Stat.  4  Anne,  c.  16,  s.  27,  which  enables  one  tenant 
in  common  to  maintain  an  action  of  account  against  the  other  as  bailiff, 
for  receiving  more  than  his  due  share  or  proportion ;  in  which  case, 
however,  he  is  entitled  to  all  the  rights  and  indemnities  of  a  receiver, 
and  consequently  would  be  able  to  show  that  the  money  had  been  lost 
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without  his  fault ;  whereas,  in  an  action  for  money  received  to  the  use 
of  another,  the  defendant  is  liable  for  the  money  absolutely-.  It  is 
clear,  therefore,  that  the  Statute  of  Anne  only  gives  an  action  of 
account,  in  which  the  receiver  would  be  entitled  to  all  just  allowances  ; 
and  if  so,  that  this  action  for  money  had  and  received  will  not  lie. 

A  question  occurred  to  my  mind,  which  I  thought  worthy  of  considera- 
tion, namelj-,  whether  this  action  might  not  lie,  on  the  principle  that, 
where  there  are  tenants  in  common  of  a  reversion  (as,  for  instance,  of 
,A  reversion  of  land  let  on  lease) ,  they  maj'  either  join  in  their  action 
for  rent,  or  bring  several  actions.  If  a  tenant  in  common  can  recover 
a  moiet}'  of  the  rent  (as,  for  instance,  supposing  the  rent  to  be  £40, 
that  he  could  recover  £20),  there  might  be  a  color  for  saying  that  the 
other  could  sue  him  for  half  of  a  whole  amount  wrongfully  received. 
But  that  is  explained  by  Lord  Holt,  in  Midgley  v.  Xiovelace,  Garth.  289, 
and  Martin  v.  Crompe,  1  Ld.  Raym.  340.  He  says,  that  where  a 
tenant  in  common  severs  in  such  an  action,  he  cannot  recover  half  the 
sum  nominatim,  but  only  half  of  the  rent ;  thus  showing  that  the  rent 
continues  unsevered.^ 

It  appears  to  us,  therefore,  that  the  case  of  a  tenant  in  common  who 
receives  the  whole  of  the  rent  due  to  himself  and  his  companion  is 
analogous  to  the  case  of  a  tenant  in  common  taking  the  whole  of  a 
chattel  into  his  possession ;  in  which  case  neither  trespass  nor  trover 
lies  against  him.  The  plaintiffs  only  remedy  here  is  therefore  by 
action  of  account,  and  this  rule  must  be  made  absolute. 

JRule  absolute." 

1  Cf.  Eveleth  v.  Sawyer,  96  Me.  227  (1902). 

2  In  some  of  the  United  States  the  contrary  is  held.  Brigham  v.  Eveleth,  9  Mass. 
538  (1813).  Borrell  v.  Borrell,  33  Pa.  492  (1859).  Cf.  Freem.  Co-ten.  §§  280-285. 
See  also  Munroe  T.  Luke,  1  Met.  459  (1840) ;  Richardson  y.  Richardson,  72  Maine,  403 
(1881) ;  Hudson  v.  Coe,  79  Me.  83  (1887). 
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HENDERSON  v.   EASON. 

Exchequer  Chamber.     1851. 

[Beported  17  Q.  B.  701.] 

Account.  The  declaration  stated :  That  heretofore,  and  in  the  life- 
time of  the  said  Edward  Eason,  viz.  on  18th  November,  1833,  and  from 
thence  continually  for  a  long  time  in  the  lifetime  of  E.  E.,  viz.  until  and 
upon  18th  November,  1839,  on  which  last  mentioned  day  E.  E.  died, 
the  plaintiff  and  E.  E.  were  seised  in  their  demesne  as  of  fee  as  tenants 
in  common  of  and  in  certain  messuages,  lands,  and  hereditaments, 
consisting  of  divers,  to  wit,  twenty  messuages,  twenty  cottages,  &c., 
one  hundred  acres  of  meadow  land,  &c.,  with  the  appurtenances,  situate 
&c.  in  the  sevei'al  parishes  of  Saint  John  the  Baptist  and  Saint  Peter 
the  Apostle  in  the  Isle  of  Thanet  in  the  county  of  Kent :  that  is  to  say, 
the  plaintiff  during  the  time  aforesaid  was  seised  in  his  demesne  as  of 
fee  of  and  in  one  undivided  half  part  or  moiety  thereof,  and  the  said 
E.  E.  in  his  lifetime  during  the  time  aforesaid  was  seised  in  his  demesne 
as  of  fee  of  and  in  the  other  undivided  half  part  or  moietj'  thereof :  and 
the  said  E.  E.  in  his  lifetime  during  all  the  time  aforesaid  had  the  care 
and  management  of  the  whole  of  the  said  messuages,  lands,  and  heredi- 
taments with  the  appurtenances  aforesaid,  to  receive  and  take  the  rents 
and  profits  thereof  to  the  common  profit  of  the  plaintiff  and  the  said 
E.  E.  deceased,  and,  as  bailiff  of  the  plaintiff,  of  -what  he  the  said  E.  E. 
received  more  than  his  just  share  and  proportion  thereof,  to  render  a 
reasonable  account  thereof  to  the  plaintiff,  and  his  said  share  thereof, 
when  the  said  E.  E.  should  be  thereunto  afterwards  requested  so  to  do, 
according  to  the  form  of  the  Statute  in  such  case  &c.  Averment :  That 
E.  E.  in  his  lifetime,  during  the  time  aforesaid,  received  more  than  his 
just  share  and  proportion  of  the  rents,  issues,  and  profits  of  the  tene- 
ments aforesaid  with  the  appurtenances,  and  the  plaintiff's  share  thereof, 
that  is  to  saj-  the  whole  of  the  rents,  issues,  and  profits  of  the  said  tene- 
ments with  the  appurtenances,  amounting  to  a  large  sum  of  money,  viz. 
£2000  ;  and  that  the  said  E.  E.  deceased  did  not  nor  would  at  anj-  time 
in  or  during  his  lifetime  render  a  reasonable  account  to  plaintiff  of  the 
said  rents,  issues,  and  profits  by  him  the  said  E.  E.  so  received  as 
aforesaid,  or  of  either  of  them  or  any  part  thereof,  or  of  the  said  share 
of  the  plaintiff  of  and  in  the  same  for  the  time  aforesaid  or  any  part 
thereof,  but  wholly  neglected  and  refused  so  to  do :  And,  although, 
afterwards  and  after  the  death  of  E.  E.,  viz.  on  1st  May,  a.  d.  1840, 
defendant  as  such  executor  as  aforesaid  was  requested  b3'  plaintiff 
to  render  a  reasonable  account  to  plaintiff  of  the  said  rents,  issues,  and 
profits  by  the  said  E.  E.  so  received  as  aforesaid,  and  the  plaintiffs 
said  share  thereof,  and  although  a  reasonable  time  has  elapsed  since 
such  request  made  as  aforesaid  and  before  the  commencement  of  this 
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suit,  yet  defendant,  as  such  executor  as  aforesaid,  has  not  at  any  time 
rendered  a  reasonable  account  to  plaintiff  of  the  said  rents,  &c.  by  the 
said  E.  E.  deceased  so  received  &c.,  or  any  part  thereof,  or  of  the  said 
share  &c.  or  any  part  thereof,  but  so  to  do  the  defendant  as  such  ex- 
ecutor as  aforesaid  wholly  neglected  and  refused,  contrary  to  the  form 
of  the  Statute  &c.,  and  to  the  damage  of  plaintiff  &c. 

Pleas.  1.  That  E.  E.  had  not  in  his  lifetime  the  care  and  manage- 
ment of  the  whole  of  the  said  messuages,  lands,  and  hereditaments  with 
the  appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof  to  the  common  profit  of  plaintiff  and  of  the  said  E.  E.  deceased, 
and,  as  bailiff  of  the  plaintiff  of  what  he  the  said  E.  E.  received  more 
than  his  just  share  and  proportion  thereof,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  and  his  said  share  thereof,  when  he 
the  said  E.  E.  should  be  thereunto  requested,  according  to  the  form  of 
the  Statute  in  such  case  &c.,  in  manner  and  form  &c.  Conclusion  to  the 
country. 

2.  That  E.  E.  did  not  in  his  lifetime  receive  more  than  his  just  share 
and  proportion  of  the  rents,  issues,  and  profits  of  the  said  tenements 
with  the  appurtenances,  in  manner  and  form  &c.  Conclusion  to  the 
countr}'. 

Issues  were  joined  on  both  pleas. 

On  the  trial,  before  Coleridge,  J.,  at  the  London  Sittings  in  Hilary 
Term,  1850,  a  verdict  was  found  for  the  plaintiff  on  both  issues,  the 
defendant's  counsel  tendering  a  bill  of  exceptions. 

Judgment  was  entered  up  :  That  the  defendant,  as  such  executor  as 
aforesaid,  account  with  the  plaintiff  of  tlie  time  aforesaid  in  which  the 
said  E.  E.  was  bailiff  of  the  plaintiff  and  had  the  care  and  management 
of  the  aforesaid  messuages,  lands,  &c.,  to  receive  and  take  &c.  to  the 
common  profit  of  the  plaintiff  and  the  said  E.  E. :  and  an  account  was 
afterwards  taken  and  declared  by  auditors  assigned  by  the  court,  namely 
by  two  of  the  masters,  who  found,  and  reported  and  certified  under  their 
hands  and  seals,  that  the  sum  of  £900  was  due  to  the  plaintiff  from  the 
defendant  as  executor  &c. :  wherefore  it  was  considered  that  plaintiff 
should  recover  from  defendant,  as  executor,  the  £900,  and  costs  &c. 

The  defendant  brought  error  in  the  Exchequer  Chamber.  By  the 
bill  of  exceptions,  annexed  to  the  writ  of  error,  it  was  stated  : 

That,  upon  the  trial  of  the  said  issues,  the  counsel  for  the  plaintiff 
proved  that  the  plaintiff  and  Edward  Eason  were,  from  18th  November, 
1833,  to  18th  November,  1838,  seised  in  their  demesne  as  of  fee  as 
tenants  in  common  of  and  in  the  hereditaments  in  the  declaration  men- 
tioned ;  and  that  those  hereditaments  consisted  of  a  certain  farm  called 
Nash  Farm,  that  is  to  say  a  certain  messuage  and  outbuildings,  and  about 
133  acres  of  land ;  and  that  E.  E.  during  all  the  time  aforesaid  occu- 
pied the  whole  of  the  said  farm  on  his  own  account,  and  that  plaintiff 
did  not  at  any  time  during  the  time  aforesaid  occupy  any  part  of  the 
said  farm,  and  the  said  E.  E.  cultivated  the  same  on  his  own  account 
solely,  and  appropriated  the  produce  thereof  to  his  own  use ;  that  the 
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farm  was  cropped  in  the  usual  way  by  the  said  E.  E. ;  and  that  tlie  said 
E.  E.  kept  the  usual  quantitj-  of  live  and  dead  stock,  and  farmed  the 
land  well,  and  that  he  received  all  the  produce  of  the  farm  and  sold  it 
on  his  own  account ;  and  that  the  farm  was  of  the  value  of  £300  a  year 
to  let.  And  thereupon  counsel  for  plaintiff  insisted  that  the  facts  so 
proved  were  conclusive  that  E.  E.  had  in  his  lifetime  the  care  and 
management  of  the  whole  &c.  to  receive  &c.,  and,  as  bailiff  &c.,  to 
render  &c.  (as  in  the  declaration  and  1st  plea),  in  manner  and  form  in 
the  declaration  alleged :  And  also  that  the  said  facts  so  proved  were 
presumptive  evidence  that  the  said  E.  E.  did  in  his  lifetime  receive 
more  than  his  just  share  and  proportion  of  the  rents,  issues,  and  profits 
of  the  said  tenements  &c.  in  manner  and  form  cSbc. :  That  counsel  for 
defendant  insisted  that  the  matters  so  proved  were  not  so  conclusive 
to  the  effect  and  in  manner  insisted  on  by  counsel  for  the  plaintiff :  And 
the  judge  declared  his  opinion  to  the  jur^-  that  the  said  matters  &c.  so 
proved  &c.  were  respectively-  conclusive  and  presumptive  evidence  to 
the  effect  and  in  manner  insisted  on  by  counsel  for  the  plaintiff,  and 
then  directed  the  said  jurj-,  if  they  believed  the  said  matters  and  things 
so  proved  and  given  in  evidence,  to  find  a  verdict  for  the  plaintiff  upon 
each  of  the  said  issues,  and  with  this  statement  and  direction  left  the 
case  to  the  jury.  To  which  statement  and  direction  of  the  judge  the 
counsel  for  defendant  excepted. 

And  counsel  for  defendant  then  argued  and  contended  before  the 
judge  that  a  tenant  in  common  of  lands  was  not,  by  reason  of  the  mere 
occupation  by  him  of  those  lands,  and  by  reason  of  the  receipt  of  the 
whole  of  the  produce  of  the  said  farm,  and  the  sale  of  the  said  produce 
on  his  own  account,  liable  in  an  action  of  account  to  his  co-tenant  in 
common  :  which  said  argument  and  contention  the  said  judge  then  over- 
ruled, and  directed  the  jury  that  the  said  Edward  Henderson  (defendant) 
was,  by  reason  of  such  occupation  as  aforesaid  of  the  said  farm  by 
the  said  E.  E.,  and  by  reason  of  the  receipt  by  E.  E.  of  the  whole  pro- 
duce of  the  said  farm,  and  the  sale  of  the  said  pi-oduce  on  his  own 
account,  in  the  absence  of  any  evidence  to  the  contrary,  liable  to  the 
said  plaintiff  in  an  action  of  account.  To  which  &c. :  exception,  as 
before. 

And  the  said  counsel  &c. :  further  argument  for  defendant,  That 
the  mere  occupation  of  lands  by  a  tenant  in  common  of  them,  and  the 
receipt  by  the  said  tenant  in  common  of  the  whole  of  tlie  produce  of  the 
said  lands,  and  the  sale  by  him  of  the  said  produce  on  his  own  account, 
did  not,  as  a  matter  of  law,  constitute  him  bailiff  of  his  co-tenant  in 
common  of  those  lands  of  what  he  received  be^-ond  his  just  share  :  which 
argument  the  judge  overruled,  and  directed  the  jury  that  such  occupa- 
tion as  aforesaid  by  the  said  E.  E.,  and  the  receipt  by  him  the  said  E.  E. 
of  the  whole  of  the  produce  of  the  said  lands,  and  the  sale  by  him  of  the 
said  produce  on  his  own  account,  did  as  a  matter  of  law  constitute  him 
bailiflf"  of  the  said  plaintiff  of  what  he  received  beyond  his  just  share.  To 
which  &c. :  exception  as  before. 
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The  grounds  'of  error  specially  assigned  were  the  rulings  stated,  as 
above,  in  the  bill  of  exceptions.     Joinder  in  error. 

The  writ  of  error  was  argued  in  Easter  Vacation,  Maj-  14th,  1851, 
before  Maule  and  Williams,  JJ.  and  Paekk,  Platt,  and  Martin, 
BB. ;  and  in  Trinity  Vacation,  June  19th,  1851,  before  Maule,  Cress- 
well,  and  Williams,  JJ.,  and  Pabke,  Alderson,  and  Martin,  BB, 

W.  H.  Watson^  for  the  plaintiff  in  error,  defendant  below. 

Channell,  Serjt.,  for  the  defendant  in  error  (plaintiff  below). 

Cleasby  (in  the  absence  of  Watson),  in  reply. 

Cur.  adv.  vult. 

Parke,  B.,  now  delivered  the  judgment  of  the  court. 

This  case  was  heard  before  us  at  the  sittings  after  last  Trinity  Term. 
It  is  an  action  of  account  founded  on  the  Statute  4  Ann.  c.  16,  bj' 
Robert  Eason  against  the  executor  of  his  co-tenant  in  common,  Edward 
Eason.  The  declaration  states :  (His  Lordship  here  stated  the  sub- 
stance of  the  count,  set  forth  ante,  page  652.)  There  is  an  averment  that 
Eason  in  his  lifetime  received  more  than  his  just  share  and  proportion 
of  the  rents,  issues,  and  profits  of  the  said  tenancy,  that  is  to  say  the 
whole  of  the  rents,  issues,  and  profits,  and  had  not  rendered  an  account 
to  the  plaintiff. 

There  were  two  pleas  to  the  declaration :  (His  J^ordship  stated  the 
pleas,  as  set  forth,  ante,  page  653.) 

Issue  being  joined  on  these  pleas,  evidence  was  given  that  the  two 
Easons  were  tenants  in  common  in  fee  of  a  messuage  and  farm  of  above 
133  acres  of  land  from  November,  1833,  to  November,  1838,  during 
which  time  Edward  Eason  occupied  the  whole  on  his  own  account,  the 
plaintiff  occupying  no  part :  that  he  cultivated  the  same  on  his  own 
account  solely,  and  appropriated  the  produce  to  his  own  use ;  and  that 
he  cropped  the  farm  in  the  usual  way,  kept  the  usual  quantitj'  of  live 
and  dead  stock,  and  farmed  well ;  and  that  he  received  all  the  produce 
of  the  farm,  and  sold  it  on  his  own  account. 

On  the  trial,  before  our  Brother  Coleridge,  the  plaintifli's  counsel  in- 
sisted that  this  evidence  was  conclusive  on  the  first  issue,  and  presump- 
tive evidence  on  the  last,  in  favor  of  the  plaintiff:  and  so  the  learned 
judge  held,  in  compliance  with  the  ruling  of  the  Court  of  Queen's  Bench 
on  a  special  case  between  the  same  parties,  reported  in  12  Queen's 
Bench  Reports,  986. 

That  case  was  stated  by  leave  of  a  judge,  in  an  action  brought  by 
order  of  the  late  Lord  Chancellor.  The  Lord  Chancellor,  we  are  told, 
was  dissatisfied  with  that  proceeding  for  certain  reasons  wholly  imma- 
terial to  be  inquired  into  by  us,  and  directed  this  action  to  be  brought, 
in  which  the  important  question  between  the  parties  is  to  be  settled. 

There  is  no  doubt  as  to  the  law  before  the  Statute  of  4  Ann.  c.  16. 
If  one  tenant  in  common  occupied,  and  took  the  whole  profits,  the  other 
had  no  remedy  against  him  whilst  the  tenancy  in  common  continued, 
unless  he  was  put  out  of  possession,  when  he  might  have  his  ejectment^ 

VOL.  VI.  —  35 


546  HENDERSON  V.   EASON.  [CHAP.  III. 

or  unless  he  appointed  the  other  to  be  his  bailiff  as  t5  his  undivided 
moietj',  and  the  other  accepted  that  appointment,  when  an  action  of 
account  would  lie,  as  against  a  bailiff  of  the  owner  of  the  entirety  of  an 
estate. 

Until  the  Statute  of  Anne  this  state  of  the  law  continued.  That 
Statute  provides,  by  section  27,  that  an  action  of  account  may  be  brought 
and  maintained  by  one  joint  tenant  and  tenant  in  common,  his  executors 
and  administrators,  against  the  other,  for  receiving  more  than  comes  to 
his  just  share  or  proportion,  and  against  the  executor  and  administrator 
of  such  joint  tenant  or  tenant  in  common  ;  and  the  auditors  are  author- 
ized to  administer  an  oath. 

Declarations  framed  on  this  Statute  vary  from  those  at  common  law, 
as  it  is  an  essential  averment  in  them  that  the  defendant  has  received 
more  than  his  share.  This  was  held  in  the  case  of  Wheeler  v.  Home, 
Willes,  208,  and  in  Sturton  v.  Richardson,  13  M.  &  W.  17. 

Under  the  Statute  of  Anne  he  is  bailiff  only  by  virtue  of  his  receiving 
more  than  his  just  share,  and  as  soon  as  he  does  so,  and  is  answerable 
onl3'  for  so  much  as  he  actuality  receives,  as  is  fullj'  explained  by  Lord 
Chief  Justice  "Willes  in  the  case  above  cited.  He  is  not  responsible,  as 
a  bailiff  at  common  law,  for  what  he  might  have  made  without  his  wilful 
default. 

It  is  to  be  observed  that  the  Statute  does  not  mention  lands  or  tene- 
ments, or  anj'  particular  subject.  Every  case  in  which  a  tenant  in 
common  receives  more  than  his  share  is  within  the  Statute  ;  and  account 
will  lie  when  he  does  receive,  but  not  otherwise.  It  is  to  be  observed, 
also,  that  the  receipt  of  issues  and  profits  is  not  mentioned,  but  simply 
the  receipt  of  more  than  comes  to  his  just  share  ;  and,  further,  he  is  to 
account  when  he  receives,  not  takes,  more  than  comes  to  his  just  share. 
What,  then,  is  a  "  receiving"  of  more  than  comes  to  his  just  share, 
within  the  meaning  of  that  provision  in  the  Statute  of  Anne  ? 

It  appears  to  us  that  construing  the  Act  according  to  the  ordinary 
meaning  of  the  words,  this  provision  of  the  Statute  was  meant  to  apply 
only  to  cases  where  the  tenant  in  common  receives  money  or  something 
else,  where  another  person  gives  or  pa3-s  it,  which  the  co-tenants  are 
entitled  to  simplj'  by  reason  of  their  being  tenants  in  common,  and  in 
proportion  to  their  interests  as  such,  and  of  which  one  receives  and 
keeps  more  than  his  just  share  according  to  that  proportion. 

The  Statute,  therefore,  includes  all  cases  in  which  one  of  two  tenants 
in  common  of  lands  leased  at  a  rent  payable  to  both,  or  of  a  rent-charge, 
or  any  money  paj-ment  or  paj-ment  in  kind,  due  to  them  from  another 
person,  receives  the  whole  or  more  than  his  proportionate  share  accord- 
ing to  his  interest  in  the  subject  of  the  tenancy.  There  is  no  difficulty 
in  ascertaining  the  share  of  each,  and  determining  when  one  has  received 
more  than  his  just  share  :  and  he  becomes,  as  to  that  excess,  the  bailiff 
of  the  other,  and  must  account. 

But  when  we  seek  to  extend  the  operation  of  the  Statute  beyond  the 
ordinary  meaning  of  its  words,  and  to  apply.it  to  cases  in  which  one 
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has  enjoj-ed  more  of  the  benefit  of  the  subject,  or  made  more  by 
its  occupation,  than  the  other,  we  have  insuperable  difficulties  to 
encounter. 

There  are  obviously  many  cases  in  which  a  tenant  in  common  may 
occupy  and  enjoy  the  land  or  other  subject  of  tenancy  in  common  soleh', 
and  have  all  the  advantage  to  be  derived  from  it,  and  yet  it  woulii  be 
most  unjust  to  make  him  pay  anything.  For  instance,  if  a  dwelling 
house,  or  barn,  or  room,  is  solely  occupied  by  one  tenant  in  common, 
without  ousting  the  other,  or  a  chattel  is  used  bj'  one  co-tenant  in  com- 
mon, nothing  is  received ;  and  it  would  be  most  inequitable  to  hold  that 
he  therebj',  bj*  the  simple  act  of  occupation  or  use,  without  anj'  agree- 
ment, should  be  liable  to  pay  a  rent  or  anything  in  the  nature  of  com- 
pensation to  his  co-tenants  for  that  occupation  or  use  to  which  to  the 
full  extent  to  which  he  enjoyed  it  he  had  a  perfect  right.  It  appears 
impossible  to  hold  that  such  a  case  could  be  within  the  Statute  ;  and  an 
opinion  to  that  effect  was  expressed  bj'  Lord  Cottenham  in  MMahon  v. 
Jiurchell,  2  Phillips's  Rep.  134.  Such  oases  are  clearly  out  of  the 
operation  of  the  Statute. 

Again,  there  are  many  cases  where  profits  are  made,  and  are  actually 
taken,  by  one  co-tenant,  and  yet  it  is  impossible  to  say  that  he  has 
received  more  than  comes  to  his  just  share.  For  instance,  one  tenant 
emplo3's  his  capital  and  industry  in  cultivating  the  whole  of  a  piece  of 
land,  the  subject  of  the  tenancy,  in  a  mode  in  which  the  money  and 
labor  expended  greatly  exceed  the  value  of  the  rent  or  compensation 
for  the  mere  occupation  of  the  land ;  in  raising  hops,  for  example, 
which  is  a  very  hazardous  adventure.  He  takes  the  whole  of  the  crops ; 
and  is  he  to  be  accountable  for  any  of  the  profits  in  such  a  case,  when 
it  is  clear  that,  if  the  speculation  had  been  a  losing  one  altogether,  he 
could  not  have  called  for  a  moiety  of  the  losses,  as  he  would  have  been 
enabled  to  do  had  it  been  so  cultivated  by  the  mutual  agreement  of  the 
co-tenants?  The  risk  of  the  cultivation,  and  the  profits  and  loss,  are 
his  own  ;  and  what  is  just  with  respect  to  the  verj'  uncertain  and  ex- 
pensive crop  of  hops  is  just  also  with  respect  to  all  the  produce  of  the 
land,  th^fructus  industriales,  which  are  raised  by  the  capital  and  in- 
dustry of  the  occupier,  and  would  not  exist  without  it.  In  taking  all 
that  produce  he  cannot  be  said  to  receive  more  than  his  just  share  and 
proportion  to  which  he  is  entitled  as  a  tenant  in  common.  He  receives 
in  truth  the  return  for  his  own  labor  and  capital,  to  which  his  co-tenant 
has  no  right.  ' 

In  the  case  before  Lord  North  in  Skinner  (Anonymous  in  Chancery, 
Skinn.  230),  in  which  it  is  said  that,  if  one  of  fowrtenanta  in  common 
stock  land  and  manage  it,  the  rest  shall  have  an  account  of  the  profits, 
but  if  a  loss  come,  as  of  the  sheep,  they  shall  bear  a  part,  it  is  evident, 
from  the  context,  Lord  North  is  speaking  of  a  case  where  one  tenant 
in  common  manages  b}'  the  mutual  agreement  of  all  for  their  common 
benefit ;  for  he  gives  it  as  an  illustration  of  the  rights  of  a  part  owner 
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Of  a  ship  to  an  account  when  the  voyage  is  undertaken  by  his  consent, 
expressed  or  implied. 

Where  the  natural  produce  of  the  land  is  augmented  by  the  capital 
and  industry  of  the  tenant,  grass,  for  instance,  by  manuring  and  drain- 
ing, and  the  tenant  takes  and  sells  it,  or  where,  by  feeding  it  with  his 
cattle,  he  makes  a  profit  by  it,  the  case  seems  to  us  to  be  neither  within 
the  words  or  spirit  of  the  Act,  though  there  are  not  cases  of  fructus 
industriales  in  either  case. 

It  may  be  observed,  however,  that  the  evidence  stated  in  the  bill  of 
exceptions  does  not  raise  either  of  these  points. 

We  therefore  think  that,  upon  the  evidence  set  out  in  this  case,  there 
was  nothing  to  warrant  the  jury  in  coming  to  the  conclusion  that  the 
defendant  received  more  than  his  just  share  within  the  meaning  of  the 
Act ;  and  that  the  direction  of  the  learned  judge  as  to  the  second  issue 
was  therefore  wrong.  And  we  also  think  that  there  was  no  conclusive 
or  sufiScient,  or  indeed  any,  evidence  that  he  had  the  care  and  manage- 
ment of  the  farm  for  their  common  profit,  as  averred  in  the  declara- 
tion.   We  therefore  think  that  there  should  be 

Judgment  to  reverse  tJie  judgment  of 
Q.  £.,  and  for  a  venire  de  novo.i 


LEIGH  V.  DICKESON. 
Queen's  Bench  Division.     1883. 
[Beported  12  Q.  B.  D.  194.] 
FUETHEK  CONSIDERATION. 

This  was  an  action  tried  before  Pollock,  B.,  in  which  the  plaintiffs 
and  the  defendant  were  tenants  in  common  of  a  house,  on  which  the 
defendant  had  expended  money  in  ordinary  repairs.  The  defendant 
claimed,  hy  way  of  set-off,  contribution  in  respect  of  the  monej'  so 
expended. 

Grrantham,  Q.C.,  and  Gore,  for  the  plaintiffs. 

Finlay,  Q.  C,  and  C.  A.  JRussell,  for  the  defendant. 

Cur.  adv.  vult. 

Pollock,  B.  This  action  is  brought  by  the  plaintiffs,  as  trustees 
of  Mrs.  Eyles,  to  recover  from  the  defendant  the  sum  of  £24  9s.  6d., 
which  they  allege  to  be  due  to  them  from  the  defendant  for  the 
use  and  occupation  by  the  defendant  of  three-fourths  of  premises  in 
Market  Lane,  Dover,  for  264  days  at  the  rate  of  £45  per  annum,  and 
also  three  quarters'  rent  of  a  piece  of  land  and  buildings  at  the  rear  of 
the  above.    With  regard  to  the  second  claim,  the  amount  of  it  was 

-    1  Oontra,r  Early  v.  Friend,  16  Grat.  21  (1860);  Hayden  v.  Merrill,  44  Vt.  338 
(1872) ;    Walker  v.  Williams,  84  Miss.  392  (1904). 
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tendered  before  action,  and  has  been  paid  into  court,  and  therefore: 
no  question  now  arises  with  respect  to  it.  As  to  the  claim  in  respect 
of  the  three-fourths  of  the  above  premises,  the  case  was  heard  before 
me  without  a  ]\.\vy  at  the  Lewes  Assizes,  and  afterwards  upon  further 
consideration,  when  the  following  facts  were  agreed  upon  by  counsel. 

In  1860,  Mrs.  E^-les  (then  Mrs.  Worger)  was  entitled  to  an  un- 
divided three-fourths  of  the  house  in  Queen  Street,  Dover,  as  tenant  in 
common  with  another ;  and  on  the  4:tli  of  January  in  that  year,  Mrs. 
Worger,  by  lease,  let  to  one  Prebble  for  twenty-one  years  her  interest 
at  the  rent  of  £33  15s.  per  annum.  This  lease  contained  a  covenant 
on  the  part  of  the  tenant  to  execute  internal  repairs,  and  on  the  part 
of  Mrs.  Worger  to  execute  external  repairs.  In  1865  the  lease  was 
assigned  by  Prebble  to  the  defendant,  who  entered  and  paid  rent.  In 
1871  the  defendant  purchased  the  one-fourth  interest  of  the  other  ten- 
ant in  common.  On  the  6th  of  January,  1881,  the  lease  expired,  and 
the  defendant  continued  in  possession.  A  correspondence  then  tool^ 
place  between  the  plaintiffs  and  defendant  and  their  solicitors  with  a 
view  to  continue  the  tenancy,  but  the  plaintiffs  asking  for  an  advanced 
rent,  which  the  defendant  was  unwilling  to  pay,  no  further  agreement 
was  effected.  On  the  loth  of  February,  1882,  the  present  action  was 
commenced,  the  plaintiff  claiming  for  use  and  occupation  since  the  ex- 
piration of  the  lease.  It  was  also  admitted  that  upon  the  24th  of  Janu- 
ary, 1881,  proceedings  had  been  taken  by  the  plaintiffs  against  the 
defendant  in  the  County  Court  of  Kent.  These  do  not,  however,  ap- 
pear to  me  to  be  relevant  to  the  claim  in  the  present  action,  and 
therefore  I  make  no  further  reference  to  them. 

On  behalf  of  the  defendant  it  was  contended  that  the  action  would 
not  lie,  because  one  tenant  in  common  cannot  sue  another  tenant  in 
common  for  the  rent  of  premises  owned  by  them.  It  is,  however,  un- 
necessary- to  deal  with  this  general  proposition,  because  in  the  present 
case  a  claim  is  made  by  the  plaintiffs  against  the  defendant  not  simply 
to  recover  the  value  of  premises  occupied  bj*  him  as  tenant  in  common, 
but  it  is  brought  for  the  use  and  occupation  of  the  three-fourths  of  the 
premises  which  were  let  by  the  plaintiffs'  cestui  que  trust  to  Prebble  in 
1860,  by  a  lease  which  was  afterwards  assigned  by  Prebble  to  the 
defendant,  who  entered  and  paid  rent.  Having  carefully  considered 
the  correspondence  that  passed  between  Mrs.  Eyles  and  her  solicitors 
and  the  defendant  and  his  solicitors,  I  have  come  to  the  conclusion  that 
the  occupation  bj'  the  defendant,  which  occurred  after  the  expiration  of 
the  lease  in  question  on  the  6th  of  January,  1881,  must  be  referred, 
not  to  his  right  as  tenant  in  common,  but  to  his  continuing  in  occupa- 
tion as  tenant  at  sufferance.  Now  it  is  quite  clear  from  the  authority 
of  Lord  Coke  in  Co.  Lit,  186  a,  which  was  adopted  by  the  court  in 
Cowper  V.  Fletcher,  6  B.  &  S.  464,  that  one  joint  tenant  may  let  his 
part  for  years  or  at  will  to  his  companion,  and  I  think  it  is  equally 
clear  that  if  after  the  expiration  of  such  a  lease  the  tenant  holds  over, 
the  same  consequences  must  be  taken  to  follow  as  would  arise  in  the 
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case  of  a  lease  between  sti'angers,  and  that  the  lessor  would  Lave  a 
right  to  treat  the  defendant  as  a  tenant  at  sufferance  for  the  period  dur- 
ing which  he  held  after  the  expiration  of  the  lease,  and  to  sue  him  for 
use  and  occupation  in  respect  thereof.  If  any  authority  were  required 
for  this,  the  case  of  JBayley  v.  Bradley,  5  C.  B.  396,  seems  to  suffice. 
Looking,  therefore,  at  the  case  in  this  light,  my  judgment  will  be  for 
tlie  amount  claimed,  £24  9s.  %d.,  being  tlie  amount  recoverable  for  264 
days'  occupation  at  the  same  rate  as  was  reserved  by  the  lease. 

This  disposes  of  the  plaintiffs'  claim.  The  defendant,  however,  hy 
way  of  counter-claim,  charges  the  plaintiffs  with  a  sum  of  £80, 
which,  he  alleges,  he  laid  out  and  expended  in  substantial  and  other 
proper  repairs  and  improvements  upon  the  premises  since  the  expira- 
tion of  the  lease.  With  regard  to  this  claim,  it  is  first  to  be  observed 
that  it  is  made  not  in  respect  of  any  breach  by  Mrs.  Eyles  or  her 
trustees  of  the  covenant  contained  in  the  lease,  but  for  what  are  called 
substantial  and  proper  repairs  and  improvements.  To  this  set-off  and 
counter-claim  the  plaintiffs  demur,  and  it  was  admitted  bj"  counsel  that 
if  the  demurrer  should  be  overruled,  the  defendant  was  entitled  to  judg- 
ment upon  the  counter-claim,  so  that  any  question  of  amount,  and  any 
distinction  which  might  be  taken  between  repairs  and  improvements,  is 
apparently  waived,  and  the  question  is  broadly  raised  whether,  having 
reference  to  the  legal  relation  which  existed  between  the  parties,  the 
plaintiffs  are  liable  to  recoup  the  defendant  for  money  so  laid  out  by  him 
in  repairing  the  premises  in  the  absence  of  anj-  express  contract.  There 
is,  however,  nothing  to  show  that  but  for  them  the  subject-matter  of  the 
tenancy  in  common  would  have  perished,  so  as  to  bring  the  case  within 
the  principle  of  those  decisions  in  which  it  has  been  held  that,  where  an 
outlaj'  is  in  the  nature  of  salvage,  all  interested  in  the  thing  saved  are 
bound  to  contribute. 

No  case  or  authoritj'  was  cited  b}-  counsel  to  show  that  going  back 
for  a  long  period  of  j-ears  effect  has  ever  been  given  hy  the  courts  to  a 
claim  by  action  by  one  tenant  in  common  against  another  for  money 
which  had  been  expended  upon  the  repair  of  their  common  propertj', 
nor  have  I  been  able  to  find  any  such  case  or  authorit}',  although  the 
claim  deals  witli  a  matter  of  common  occurrence,  and  the  question  must 
often  have  arisen  if  the  defendant's  contention  be  correct.  It  becomes 
necessarj',  therefore,  to  refer  to  the  older  law,  and  to  see  upon  what 
principle  any  claim  of  a  like  nature  has  been  rested,  and  how  far,  if  at 
all,  it  would  govern  a  case  like  the  present.  The  writ  by  one  of  two 
tenants  in  common  against  the  other  de  reparatione  facienda  is  men- 
tioned by  the  earlier  law  writers.  Coke,  in  his  Commentary  upon  Lit- 
tleton, Co.  Lit.  200 b,  speaks  of  it  thus :  "If  two  tenants  m  common, 
or  joint  tenants,  be  of  an  house  or  mill,  and  it  fall  in  decaj',  and  the  one 
is  willing  to  repair  the  same  and  the  other  will  not,  he  that  is  willing 
shall  have  a  writ  de  reparatione  facienda,  and  the  writ  saith,  ad 
reparationem  et  sustentationem  ejusdem  domus  teneantur ;  whereby 
it  appeareth  that  owners  are  in  that  case  bound  pro  bono  publico 
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to  maintain  houses  and  mills  which  are  for  habitation  and  use   of 
men." 

The  right  to  this  writ  is  also  mentioned  in  almost  similar  terms  in 
Lewis  Bowles'  Case,  11  Rep.  82  b.,  where  it  is  said :  "  If  there  be  two 
joint  tenants  of  a  wood,  or  arable  land,  the  one  has  no  remedj'  against 
the  other  to  make  enclosure  or  reparations  for  safeguard  of  the  wood, 
or  corn,  but  if  there  be  two  joint  tenants  of  an  house  the  one  shall  have  a 
writ  de  reparatioiie  facienda  against  the  other,  and  the  words  of  the  writ 
are  ad  reparationem  et  sustentationem  ejusdem  domus  tenetur."  Simi- 
lar statements  of  the  law  will  be  found  in  2  Co.  Inst.  402,  and  Moor's 
Rep.  374.  The  writ  is  also  mentioned  in  2  Cruise's  Dig.  377,  as  a  com- 
mon law  writ. 

The  later  authorities  in  substance  adopt  these  two,  and  refer  to  them 
in  much  the  same  language.  It  is  curious  to  observe  that  the  remedy 
between  the  joint  tenants  is  spoken  of  as  if  it  was  one  which  existed 
rather  for  the  benefit  of  the  community'  than  of  the  joint  tenant,  but 
what  is  more  to  the  purpose  is  to  notice  that  in  these  passages  and  in 
the  books  in  which  the  form  of  the  writ  itself  is  given,  as  in  Fitzher- 
bert's  N.  B.  p.  127,  and  the  Megistrum  JBrevium,  p.  153  b,  the  writ  is  to 
be  found  amongst  those  which  require  acts  to  be  done  by  way  of  rep- 
aration, such  as  the  repairing  of  mills  either  b^'  the  county  or  by  an 
individual  who  is  liable,  the  repairing  of  a  bridge,  wall,  road,  sewer,  or 
pavement,  the  repairing  by  ft  neighbor  of  his  house  which  is  so  in  decaj' 
as  to  be  dangerous  ;  and  in  all  these  cases  the  ground  of  the  claim  seems 
to  be  such  as  to  presuppose  that  the  condition  of  the  things  to  be  re- 
paired would  be  dangerous  or  useless  unless  the  repairs  in  question 
were  effected.  This  procedure  differs  widely  from  the  right  alleged 
in  the  present  case  of  one  tenant  in  common  to  expend  money  in  the 
ordinary  repairs  of  a  house,  and  then  recover  from  his  co-tenant  his 
share.  In  Bering  v.  ^arl  of  Winchelsea,  1  Cox,  318,  Eyre,  C.  B., 
speaking  of  the  right  to  contribution  among  sureties,  mentions  the  case 
of  tenants  in  common,  and  refers  to  the  writ  in  Fitzherbert.  He  speaks 
of  contribution  generally  as  being  founded  upon  an  equitable  right 
based  upon  general  principles,  and  in  the  recent  case  of  Leslie  v. 
French,  23  Ch.  D.  552,  this  dictum  was  cited  by  counsel ;  but  I  do  not 
find  that  it  received  anj'  assent  in  the  judgment  of  Fry,  L.  J.,  and  in 
neither  of  these  cases  —  one  being  a  claim  between  co-sureties,  and 
the  other  a  claim  between  co-owners  of  a  policy  of  insurance  —  was 
it  necessary  to  consider  what  was  the  law  as  applicable  to  tenants  in 
common. 

In  Story's  Eq.  Jurisp.  s.  1235,  the  subject  is  treated  of,  and  the 
writer  refers  to  some  cases  which  have  arisen  in  the  courts  of  America, 
but  the  only  one  which  bears  upon  the  question  now  before  the  court 
is  that  of  Converse  v.  Ferre,  11  Mass.  326,  in  which  Parker,  C.  J.,  says 
that  "  At  common  law  no  action  lies  by  one  tenant  in  common  who 
has  expended  more  than  his  share  in  repairing  the  common  property 
against  the  deficient  tenants,"  and  he  goes  on  to  say  that  for  this  reason 
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the  Legislature  of  the  State  provided  a  remedy,  which  was  applicable  how- 
ever to  mills  only. 

An  interesting  judgment  by  Chancellor  Kent  upon  the  subject  of 
contribution  will  be  found  in  the  case  of  Campbell  v.  Mesier,  4  John. 
334.  A  bill  was  filed  by  one  of  two  owners  of  adjoining  houses  sepa- 
rated by  a  party- wall.  It  was  an  old  party-wall  between  the  two 
houses,  and  the  owner  of  one  of  them  being  desirous  to  build  a  new 
house  on  his  lot,  pulled  down  the  old  house,  and  with  it  the  party-wall, 
which  was  ruinous,  and  rebuilt  it  with  his  new  house.  The  owner  of 
the  adjoining  house  and  lot  was  held  to  be  bound  to  contribute  ratably 
to  the  expense  of  the  new  wall  of  partition.  The  particular  case  was 
decided  expressly  upon  the  ground  that  it  was  absolutely  necessary  to 
have  the  wall  rebuilt,  and  therefore  it  furnishes  no  authority  for  the 
right  to  contribution  where  ordinary  repairs  are  done.  In  the  course 
of  the  judgment  Chancellor  Kent  refers  to  dicta  expressed  by  diflferent 
writers  upon  the  civil  law.  One  of  these,  Papinian  (Dig.  17,  2,  52, 10), 
states  it  as  a  rule  of  the  civil  law,  that  if  one  part  owner  of  a  house  in 
deca^',  repairs  it  at  his  own  expense,  upon  tlie  refusal  of  the  others  to 
unite  in  the  expense,  he  can  compel  them  to  contribute  their  propor- 
tion, with  interest,  or,  upon  their  default,  at  the  end  of  four  months, 
the  house,  at  his  election,  becomes  his  sole  property'.  This  would  seem 
only  to  apply  to  the  case  of  such  decay  as  would  if  not  ai'rested  by- 
repair  produce  ruin.  Pothier,  speaking  of  partj--waUs,  Contrat  de 
Sociiti,  Premiere  Appendice,  No.  199,  203,  accords  the  right  to  contri- 
bution for  the  rebuilding  of  a  party-wall  onlj-  where  it  is  ruinous  and 
needs  to  be  rebuilt,  independently  of  the  raising  of  it  by  the  part  owner 
on  one  side. 

I  was  referred  during  the  course  of  the  argument  to  a  form  of  order 
which  is  to  be  found  in  Seton  on  Decrees,  vol.  ii.  1024,  wherein  an  in- 
quiry is  directed  as  to  what,  if  anj',  substantial  repairs  have  been  done 
by  one  or  more  of  several  tenants  in  common.  This  occurs  in  an  order 
made  in  a  suit  for  partition  and  sale,  in  which  it  is  obvious  the  direc- 
tion would  be  necessary,  quite  apart  from  such  a  right  as  is  insisted  upon 
by  the  defendant  in  the  present  action. 

At  common  law  no  action  of  account  lay  hy  one  joint  tenant  or  tenant 
in  common  against  his  co-tenant.  Bj-  the  Statute  of  4  Anne,  c.  16,  s. 
27,  a  tenant  in  common  could  be  charged  by  his  co-tenant  in  an  action 
at  law  as  bailiff  for  money  received,  a  share  of  which  the  plaintiff  was 
entitled  to.  The  same  end  could  also  be  better  attained  bj-  a  bill  in 
equity.  The  history  of  the  action  of  account  will  be  found  in  Viner's' 
Abridgment,  "  Account,"  and  under  the  same  title  in  Selwyn's  Nisi 
Prius.  Except,  however,  in  the  case  of  a  bill  for  partition  I  can  find 
no  trace  of  any  action  or  claim  in  equity  for  contribution  in  respect  of 
money  expended  for  repairs. 

This  being  the  state  of  the  authorities,  the  conclusion  I  arrive  at  is 
that  the  defendant  has  failed  to  establish  his  counter-claim  against  the 
plaintiffs.    It  may  be  said  that  this  leaves  the  defendant  to  bear  the 
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costs  of  repairs  which  in  equity  and  fair  dealing  ought  to  be  borne  in 
part  by  the  plaintiffs.  There  is  something  no  doubt  in  this  argument, 
but  it  must  be  remembered  that  the  relation  which  exists  between  ten- 
ants in  common  is  peculiar.  In  cases  where  the  money  expended  is 
for  ordinary  repairs,  and  not  such  as  are  absolutely  necessary  for  the 
prevention  of  ruin,  the  inconvenience  of  taking  an  account  between  the 
co-tenants  whenever  one  has  paid  more  than  his  share  would  be  great, 
and  in  almost  every  case  in  which  they  are  unable  themselves  to  agree 
as  to  what  repairs  are  needed  and  how  the  costs  of  them  should  be 
divided,  the  only  efficient  remedy  would  be  attained  by  a  partition. 

There  will  be  a  verdict  and  judgment  for  the  plaintiffs  upon  the  claim 
for  £24  9s.  6d.,  and  also  upon  the  counter-claim  with  costs. 

Judgment  for  the  plaintiff's} 


PICKERING  V.   PICKERING. 
Supreme  Court  of  New  Hampshire.     1885. 

[Reported  63  K  H.  468.] 

Bill  in  equity,  for  an  accounting  between  tenants  in  common. 
The  defendant  claimed  to  be  allowed  for  necessary  repairs  made  by 
him  upon  the  premises  without  notice  to  the  plaintiff. 

John  Hatch,  for  the  plaintiff. 

J.  W.  Emery,  for  the  defendant. 

Bingham,  J.  The  plaintiff  seeks  for  an  accounting,  and  to  charge 
the  defendant  for  the  rents  and  income  of  lands  and  buildings  thereon. 
The  parties  are  tenants  in  common.  The  defendant  has  had  the  pos- 
session and  income  of  the  property  since  December  27,  1883,  and  has 
in  that  time  expended  $370  in  necessary  repairs  that  materially  in- 
creased the  value  of  the  buildings  and  the  income,  and  claims  to  be 
allowed  for  the  same  in  the  accounting.  The  plaintiff  had  no  notice  of 
the  repairs,  and  was  not  requested  to  join  in  making  them. 

If  we  are  to  consider  it  settled  at  common  law  that  one  tenant  in 
common  cannot  recover  of  his  co-tenant  a  contribution  for  necessary 
repairs,  where  there  is  no  agreement  or  request  or  notice  to  join  in 
making  them,  or  excuse  for  a  notice  not  being  given  to  join  (Stevens  v. 
Thompson,  17  N.  H.  103,  111 ;  Wiggin  v.  Wiggin,iS  N.  H.  561,  568), 
because  both  parties,  until  this  is  done,  are  equallj'  in  fault,  one  having 
as  much  reason  to  complain  as  the  other  (Mumford  v.  Brown,  6  Cow. 
475-477  ;  Kidder  v.  Bixford,  16  Vt.  169-172  ;  4  Kent  Com.  371  ;  Doane 
V.  Badger,  12  Mass.  65-70  ;  Calmrt  v.  Aldrich,  99  Mass.  78),  it  does 
not  follow  that  in  this  proceeding  for  an  equitable  accounting  for  the 

1  Accord.,  Calvert  v.  Aldrich,  99  Mass.  74  (1868).  But  see  Deck's  Appeal,  57  Pa. 
467  (1868) ;  Beaty  v.  Bordwell,  91  Pa.  438  (1879)  ;  Alexander  y.  Ellison,  79  Ky. 
148  (1880) ;  Fowler  v.  Fowler,  50  Conn.  256  (1882). 
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income,  a  part  of  which  is  produced  by  the  repairs,  the  defendant  may 
not  be  allowed  for  them.  There  is  a  wide  difference  between  a  right  of 
action  at  common  law  to  recover  a  contribution  for  repairs,  and  a  right 
to  have  them  allowed  out  of  the  income,  which  exists  in  part  through 
their  having  been  made.  In  the  first  case,  the  party  makes  them  at  his 
will  on  the  common  property  without  the  consent  or  knowledge  of  his 
co-tenant,  while  in  the  last  the  co-tenant  recognizes  the  existence  of  the 
repairs,  that  they  have  materially  increased  the  income,  but  demands 
the  increase  and  refuses  to  allow  for  the  repairs.  The  objection,  that 
no  privity,  no  joint  knowledge,  no  authority  existed,  is  in  equity  and 
good  conscience  waived  when  the  entire  income  is  demanded.  It  is 
not  unlike  the  ratification  of  the  acts  of  an  assumed  agent :  it  relates 
back  to  the  time  of  making  the  repairs,  and  makes  the  plaintiff  a  privy 
from  the  beginning.  He  cannot  claim  the  repairs  and  the  income,  and 
equitably  ignore  the  expense  of  making  them. 

In  Moore  v.  Cable,  1  Johns.  Ch.  385,  a  bill  for  the  redemption  of  a 
mortgage,  it  was  decided  that  the  mortgagee  should  not  be  charged  for 
rents  and  profits  arising  exclusively  from  repairs  made  hy  him. 

In  Jackson  v.  Loomis,  4  Cow.  168,  an  action  of  trespass  for  mesne 
profits  against  a  bona  fide  purchaser,  it  was  held  that  he  should  be 
allowed  against  the  plaintiff,  in  mitigation  of  damages,  the  value  of 
permanent  improvements,  made  in  good  faith,  to  the  extent  of  the  rents 
and  profits  claimed  bj'  the  plaintiff.     Green  v.  Middle,  8  Wheat.  1. 

In  Rathhun  v.  Goltoti,  15  Pick.  472,  485,  it  was  decided  that  when 
the  rent  of  a  trust  estate  is  increased  in  consequence  of  improvements 
made  by  the  trustee,  the  beneficiary  maj'  be  put  to  his  election,  either 
to  allow  the  trustee  the  expense  of  such  improvements,  or  be  deprived 
of  the  increase  of  rent  obtained  by  means  thereof;  that  the  question 
was  not  whether  the  trustee  has  a  right  to  make  a  charge  for  the  im- 
provements, but  whether  the  plaintiffs  were  entitled  to  receive  any 
benefit  for  them,  they  refusing  to  contribute  their  share  towards  the 
expense. 

It  seems,  however,  that  courts  of  equity  have  not  confined  the  doc- 
trine of  compensation  for  repairs  and  improvements  to  cases  of  agree- 
ment or  of  joint  purchases,  but  have  extended  it  to  other  cases  where 
the  part}'  making  the  repairs  and  improvements  has  acted  in  good  faith, 
innocentl3',  and  there  has  been  a  substantial  benefit  conferj-ed  on  the 
owner,  so  that  in  equitj-  and  right  he  ought  to  pa^-  for  the  same.  2 
Story  Eq.  Jur.  §§  1236,  1237,  799  b ;  Coffin  v.  Heath,  6  Met.  76,  80. 
And  in  2  Story  Eq.  PI.  §  799  b,  «.  1,  it  is  said,  —  "In  cases  where  the 
true  owner  of  an  estate,  after  a  recover3-  thereof  at  law  from  a  bona  fide 
possessor  for  a  valuable  consideration,  without  notice  seeks  an  account 
in  equity  as  plaintiff  against  such  possessor  for  the  rents  and  profits,  it 
is  the  constant  habit  of  courts  of  equity'  to  allow  such  possessor  (as 
defendant)  to  deduct  therefrom  the  full  amount  of  all  meliorations  and 
improvements  which  he  has  beneficiallj-  made  upon  the  estate,  and  thus 
to  recoup  them  from  the  rents  and  profits.  .  .  .  So,  if  the  true  owner 
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of  an  estate  holds  only  an  equitable  title  thereto,  and  seeks  the  aid  of 
a  court  of  equity  to  enforce  that  title,  the  court  will  administer  that 
aid  onlj'  upon  the  terms  of  making  compensation  to  such  bona  fide 
possessor  for  the  amount  of  his  meliorations  and  improvements  of  the 
estate  beneficial  to  the  owner."  This  is  on  the  old,  established  maxim 
in  equity  jurisprudence,  that  he  who  seeks  equity  must  do  equity. 
Hannan  v.  Osborn,  4  Paige  Ch.  336 ;  Deck's  Appeal,  57  Penn.  St. 
468,  472 ;  Peyton  v.  Smith,  2  Dev.  &  Bat.  Eq.  325,  349  ;  Hibbert  v. 
Vooke,  1  Sim.  &  S.  552. 

The  sura  of  $870  for  the  repairs  may  be  deducted  from  the  income, 
if  it  amounts  to  that  sum :  if  not,  then  to  cancel  the  income,  whatever 
it  may  be. 

The  claim  for  insurance  should  be  disallowed.  It  does  not  appear 
that  it  was  procured  for  the  plaintiff,  or  in  her  interest,  or  with  her 
knowledge,  or  that  she  has  ever  received  or  accepted  any  benefit 
arising  from  it. 

Case  discharged. 

Blodgett,  J.,  did  not  sit ;  the  others  concurred. 


DEWING  V.  DEWING. 

Supreme  Judicial  Court  op  Massachusetts.     1896. 

[Reported  165  Mass.  230.] 

Two  actions  op  contract,  each  upon  an  account  annexed,  for 
monej-  had  and  received.  The  cases  were  tried  together  in  the  Su- 
perior Court,  without  a  jurj-,  before  Dunbar,  J.,  who  found  for  the 
defendant  in  each  case ;  and  the  plaintiffs  alleged  exceptions.  The 
facts  appear  in  the  opinion. 

The  case  was  argued  at  the  bar  in  November,  1895,  and  afterwards 
was  submitted  on  the  briefs  to  all  the  judges. 

C.  A.  Snow,  for  the  plaintiffs. 

S.  B.  Cutler,  {B.  B.  Dewing  with  him,)  for  the  defendant. 

Holmes,  J.  These  are  actions  for  monej'  had  and  received,  brought 
by  two  tenants  in  common  against  a  third,  to  recover  their  share  of  the 
net  profits  realized  by  the  defendant  in  carrying  on  a  garden  farm. 
We  assume  without  deciding,  as  the  plaintiffs  contend,  that  the  actions 
are  maintainable  in  Massachusetts  in  this  form,  and  that  the  items  on 
their  side  of  the  account  stated  by  the  auditor  are  all  properly  tliere. 
St.  4  &  5  Anne,  c.  16,  §  27;  Jones  v.  Harraden,  9  Mass.  540  m; 
Shepard  v.  Richards,  2  Gray,  424,  427,  428.  The  only  questions 
necessary  to  be  considered  are  whether,  as  a  matter  of  substantive 
law,  or  at  least  under  the  answer,  which  was  a  general  denial,  the 
defendant  should  have  been  denied  any  allowance  for  his  services  and 


556  DEWING  V.  DEWING,  [OHAP.  IIL 

board  and  the  use  of  his  animals  and  utensils  in  realizing  the  money 
received  by  him,  and  whether  the  defendant  can  recover  a  proportion- 
ate share  of  the  taxes  under  a  declaration  in  set-ofif. 

The  question  of  pleading  raises  no  difficulty.  It  is  true  that  this  is 
not  a  mutual  account  b^'  contract  between  the  parties,  as  in  Goldthwait 
V.  Day,  149  Mass.  185,  but  the  principle  is  the  same.  The  plaintiff 
has  to  prove,  in  the  language  of  the  statute,  that  the  defendant  has 
Teceived  "  more  than  comes  to  his  just  share  or  proportion,"  and  that 
can  be  determined  only  after  making  the  defendant  all  just  allowances. 
-Shepard  v.  Richards,  2  Gray,  424,  427. 

We  are  of  opinion,  further,  that  the  substantive  law  does  not  forbid 
the  allowances  in  question.  It  is  true  that  there  is  no  contract  be- 
tween the  parties.  We  assume  that  the  defendant  could  not  have 
recovered  for  any  part  of  his  services  if  he  had  been  the  plaintiff. 
But  when  he  is  asked  to  account,  it  is  plain  that  justice  may  require 
an  allowance  for  the  labor  which  he  has  contributed,  for  the  same 
reasons  on  which  it  is  admitted  that  he  should  be  allowed  for  cash  paid 
out.  If  the  former  item  is  excluded,  it  is  by  an  arbitrary'  rule.  No 
such  rule  is  found  in  the  words  of  the  statute.  On  the  contrarj-,  the 
words  "just  share"  would  implj'  that  his  share  is  to  be  determined  by 
justice,  not  by  a  fiction  or  a  "technicality.  In  this  Commonwealth  it 
now  is  settled,  that  even  in  the  case  of  a  surviving  partner  continuing 
to  subject  the  assets  of  the  firm  to  the  perils  of  business,  there  is  no 
inflexible  rule  against  allowing  him  for  his  services  if  the  represent- 
atives of  the  deceased  partner  elect  to  take  a  share  of  the  profits. 
Robinson  V.  Simmons,  146  Mass.  167,  176.  A  fortiori  \a  this  true  in 
the  case  of  a  cotenancy'  of  land,  where  one  tenant  by  his  labor  has 
realized  the  proceeds  in  which  the  others  claim  a  share.  The  same 
principle  applies  to  the  allowance  for  animals  and  utensils.  Shepard  v. 
Richards,  2  Gray,  424,  427;  Ruffners  v.  Lewis,  7  Leigh,  720,  738, 
743,  744;  Gayle  v.  Johnston,  80  Ala.  395,  401,  402.  The  construc- 
tion of  the  statute  in  England  seems  to  be  in  accordance  with  our 
views.     Henderson  v.  Eason,   17  Q.  B.  701,   720,  721. 

If  the  foregoing  allowances  are  made,  the  shares  of  the  profits 
coming  to  the  plaintiffs  are  less  than  their  respective  shares  of  the 
taxes.  It  is  urged  that  in  any  event  the  defendant  cannot  recover 
anything  from  the  plaintiffs,  and  that  the  judge  erred  in  finding  in 
favor  of  the  defendant  for  the  unpaid  proportion  of  taxes.  Unlike 
the  other  items,  the  claim  for  contribution  for  taxes  paid  is  one  which 
can  be  enforced  by  suit  on  the  part  of  the  tenant  who  has  paid  them. 
Dickinson  v.  Williams,  11  Gush.  258;  Kites  v.  Church,  142  Mass. 
586.  It  does  not  lose  this  character  by  being  declared  on  in  set-off. 
True,  it  is  brought  into  a  common  account  with  items  which  cannot 
be  recovered  for  except  so  far  as  may  be  necessary  in  order  to  ex- 
tinguish the  plaintiff's  claim,  but  otherwise  it  remains  a  distinct  cause 
of  action.  The  surplus  which  the  defendant  recovers  is  not  the  balance 
of  an  account  most  of  the  items  of  which  cannot  be  recovered  for ;  it 
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Is  the  claim  for  taxes  alone,  so  far  as  that  claim  has  not  been  satisfied 
by  the  sum  otherwise  due  to  the  plaintiffs. 

Looking  at  the  substantive  question  of  policy  involved,  a  majority 
of  the  court  do  not  think  that  it  would  be  just  to  lay  down  an  absolute 
rule  of  law  that  the  expenditures  should  be  marshalled  so  that  the  taxes 
should  be  paid  first  out  of  gross  profits,  and  the  balance  only  applied 
to  the  defendant's  labor,  etc.  This  would  put  a  cotenant  who  had  made 
an  honest  eflfort  to  improve  the  property  at  a  disadvantage  as  compared 
witli  one  who  simply  had  let  it  lie  fallow.  In  the  latter  case  the  claim 
for  taxes  would  be  indisputable.  It  seems  unfair  to  say  that  one  who 
tries  to  make  a  gain  in  wliich  all  will  share  if  he  succeeds,  necessarily 
shall  be  in  a  worse  position  unless  he  succeeds. 

Exceptions  oven-uled. 
« 
OusTBB.  —  Cases  of  ouster  turn  generally  upon  matters  of  fact. 
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Lit.  §  247.  Also,  there  is  another  partition.  As  if  there  be  four 
parceners,  and  they  will  not  agree  to  a  partition  to  be  made  between 
them,  then  the  one  ma}'  have  a  writ  of  partitione  facienda  against 
the  other  three,  or  two  of  them  may  have  a  writ  of  partitione  facienda 
against  the  other  two,  or  three  of  them  may  have  a  writ  of  partitione 
facienda  against  the  fourth,  at  their  election. 

Lit.  §  250.  And  note,  that  partition  by  agreement  between  par- 
ceners may  be  made  by  law  between  them,  as  well  by  parol  without 
'deed,  as  bj'  deed. 

Co.  Lit.  169  a.  Here  it  appeareth,  that  not  only  lands  and  other 
things  that  may  pass  by  livery  without  deed,  but  things  also  that  do  lie 
in  grant,  as  rents,  commons,  advowsons  and  the  like,  that  cannot  pass 
by  grant  without  deed,  whether  they  be  in  one  countj'  or  in  several 
counties,  may  be  parted  and  divided  by  parol  without  deed.  But  a 
partition  between  jointeuants  is  not  good  without  deed,  albeit  it  be  of 
lands,  and  that  they  be  compellable  to  make  partition  by  the  Statutes 
of  31  H.  8,  cap.  10,  and  32  H.  8,  cap.  32,  because  they  must  pursue 
that  act  by  writ  de  partitione  facienda  ;  and  a  partition  between  join- 
tenants  without  writ  remains  at  the  common  law,  which  could  not  be 
done  by  parol.  And  so  it  is  and  for  the  same  reason  of  tenants  in 
common.  But  if  two  tenants  in  common  be,  and  they  make  partition 
by  parol,  and  execute  the  same  in  severalty  by  livery,  this  is  good, 
and  sufficient  in  law.  And  therefore  where  books  say,  the  jointenants 
made  partition  without  deed,  it  must  be  intended  of  tenants  in  common 
and  executed  by  livery. 
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Lit.  §  262.  Also,  if  a  man  be  seised  in  fee  of  a  carve  of  land  by 
just  title,  and  he  disseise  an  infant  witliin  age  of  another  carve,  and 
hath  issue  two  daughters,  and  dieth  seised  of  both  carves,  the  infant 
being  then  within  age,  and  the  daughters  enter  and  make  partition,  so 
as  the  one  carve  is  allotted  for  the  part  of  the  one,  as  p&r  case  to  the 
youngest  in  allowance  of  the  other  carve  which  is  allotted  to  the  pur- 
party  of  the  other,  if  afterward  the  infant  enter  into  the  carve  whereof 
he  was  disseised  upon  the  possession  of  the  parcener  which  hath  the 
same  carve,  then  the  same  parcener  may  enter  into  th?  other  carve 
which  her  sister  hath,  and  hold  in  parcenary  with  her.  But  if  the 
youngest  alien  the  same  carve  to  another  in  fee  before  the  entry  of  the 
infant,  and  after  the  infant  enter  upon  the  possession  of  the  alienee, 
then  she  cannot  enter  into  the  other  carve  ;  because  bj'  her  alienation 
she  hath  altogether  dismissed  herself  to  have  any  part  of  the  tenements 
as  parcener.  But  if  the  youngest  before  the  entry  of  the  infant  make  a 
lease  of  this  for  term  of  j"eara,  or  for  term  of  life,  or  in  fee  tail  saving 
the  reversion  to  her,  and  after  the  infant  enter,  there  peradventure 
otherwise  it  is ;  because  she  hath  not  dismissed  herself  of  all  which 
was  in  her,  but  hath  reserved  to  her  the  reversion  and  the  fee,  &c. 

Co.  Lit.  173  b,  174  a.  What  if  the  whole  estate  in  part  of  the  pur- 
party  of  one  parcener  be  evicted  bj'  a  title  paramount ;  whether  is  the 
whole  partition  avoided,  for  that  Littleton  here  putteth  the  case  that 
the  whole  purparty  of  the  one  is  defeated? 

The  second  question  is,  whether  if  but  part  of  the  state  of  one  co- 
parcener be  evicted,  as  an  estate  in  tail,  or  for  life,  leaving  a  reversion 
in  the  coparcener,  whether  that  shall  avoid  the  partition  in  the  whole  ? 

To  the  first  it  is  answered,  that  if  the  whole  estate  in  part  of  the 
purparty  be  evicted,  that  shall  avoid  the  partition  in  the  whole,  be  it  of  a 
manor,  that  is  entire,  or  of  acres  of  ground,  or  the  like  that  be  several ; 
for  the  partition  in  that  case  implieth  for  this  purpose  both  a  warranty 
and  a  condition  in  law,  and  either  of  them  is  entire,  and  giveth  an  entry 
in  this  case  into  the  whole.  And  so  hath  it  been  lately  resolved  both 
in  the  case  of  exchange  and  of  the  partition. 

To  the  second,  if  any  estate  of  freehold  be  evicted  from  the  copar- 
cener  in  all  or  part  of  her  purparty,  it  shall  be  avoided  in  the  whole. 
As  if  A.  be  seised  in  fee  of  one  acre  of  land  in  possession,  and  of  the 
reversion  of  another  expectant  upon  an  estate  for  life,  and  he  disseise 
the  lessee  for  life  who  makes  continual  claim  ;  A.  dieth-  seised  of  both 
acres,  and  hath  issue  two  daughters  ;  partition  is  made,  so  as  the  one 
acre  is  allotted  to  the  one,  and  the  other  acre  to  the  other ;  the  lessees 
enter :  the  partition  is  avoided  for  the  whole,  and  so  likewise  hath  it 
been  lately  resolved. 

Yet  there  is  a  diversity  between  the  warranty,  and  the  condition 
which  the  law  createth  upon  the  partition.  Where  one  coparcener 
taketh  benefit  of  the  condition  in  law,  she  defeateth  the  partition  iu 
the  whole.  But  when  she  voucheth  by  force  of  the  warranty  in  law  for 
part,  the  partition  shall  not  be  defeated  in  the  whole,  but  she  shall 
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recover  recompense  for  that  part.  And  therein  also  there  is  another 
diversity  between  a  recovery  in  value  by  force  of  the  warranty  upon 
the  exchange  and  upon  the  partition.  For  upon  the  exchange,  he  shall 
recover  a  full  recompense  for  all  that  he  loseth.  But  upon  the  partition 
she  shall  recover  but  the  moiety,  or  half  of  that  which  is  lost,  to  the 
end  that  the  loss  may  be  equal. * 

Lit,  §  290.  Also,  jointenants  (if  they  will)  may  make  partition  be- 
tween them,  and  the  partition  is  good  enough ;  but  they  shall  not  be 
compelled  to  do  this  by  the  law ;  but  if  they  will  make  partition  of 
their  own  will  and  agreement,  the  pai'tition  shall  stand  in  force. 

Lit.  §  318.  Also,  tenants  in  common  may  well  make  partition  be- 
tween them  if  thej'  will,  but  they  shall  not  be  compelled  to  make  parti- 
tion by  the  law  ;  but  if  thej-  make  partition  between  themselves  by  their 
agreement  and  consent,  such  partition  is  good  enough,  as  is  adjudged 
in  the  book  of  assizes. 

St.  31  Hkn.  VIII.  c.  1.^  II.  Be  it  therefore  enacted  by  the  King 
our  most  dread  sovereign  lord,  and  by  the  assent  of  the  Lords  spiritual 
and  temporal,  and  b}'  the  Commons,  in  this  present  Parliament  assem- 
bled, that  all  joint  tenants  and  tenants  in  common,  that  now  be,  or 
hereafter  shall  be,  of  any  estate  or  estates  of  inheritance  in  their  own 
rights,  or  in  the  right  of  their  wives,  of  any  manors,  lands,  tenements 
or  hereditaments  within  this  realm  of  England,  Wales,  or  the  marches 
of  the  same,  shall  and  may  be  coacted  and  compelled,  by  virtue  of  this 
present  Act,  to  make  partition  between  them  of  all  such  manors,  lands, 
tenements  and  hereditaments,  as  they  now  hold,  or  hereafter  shall  hold 
as  joint  tenants  or  tenants  in  common,  by  writ  de  participatiorie 
facienda,  in  that  case  to  be  devised  in  the  King  our  sovereign  lord's 
Court  of  Chancer}',  in  like  manner  and  form  as  coparceners  by  the 
common  laws  of  the  realm  have  been  and  are  compellable  to  do,  and 
the  same  writ  to  be  pursued  at  the  common  law. 

III.  Provided  alway  and  be  it  enacted,  that  every  of  the  said  joint 
tenants  or  tenants  in  common,  and  their  heirs,  after  such  partition 
made,  shall  and  may  have  aid  of  the  other  or  of  their  heirs,  to  the 
intent  to  deraign  the  warranty  paramount,  and  to  recover  for  the  rate, 
as  is  used  between  coparceners  after  partition  made  by  the  order  of 
the  common  law ;  anything  in  this  Act  contained  to  the  contrary 
notwithstanding. 

1  See  Rawle,  Cor.  for  Title  (5th  ed.),  §§  277-279 ;  Weiser  v.  Weiser,  6  Watts,  279 
(1836);  Patterson  v.  Laming,  10  Watts,  136  (1840);  Walker  v.  Hall,  15  Ohio,  365 
(1864) ;  Jones  v.  Bigataff,  95  Ky.  395  (1894). 

2  The  preamble  is  omitted. 
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WILLARD  V.  WILLARD. 

Supreme  Coukt  of  the  United  States.     1892. 

^Reported  145  U.  S.  116.] 

This  was  a  bill  in  eqiiitj-  filed  Jannarj'  3, 1888,  by  Henry  K.  Willard 
against  Joseph  C.  Willard,  under  the  act  of  August  15,  1876,  c.  297, 
for  partition  of  land  in  the  city  of  Washington,  bounded  on  Penn- 
sylvania Avenue  on  the  south,  Fourteenth  Street  on  the  east,  and 
F  Street  on  the  north,  containing  more  than  33,000  square  feet,  and 
with  the  building  thereon  known  as  Willard's  Hotel. 

The  allegations  of  the  bill  were  that  the  plaintiff  and  the  defendant 
were  the  owners  of  the  land  in  fee  simple,  as  tenants  in  common,  and 
each  the  owner  of  an  undivided  half;  that  the  plaintiff  became  and  was 
the  owner  of  his  half  under  a  deed  from  Henry  A.  Willard,  dated 
December  1,  1887,  and  duly  recorded  ;  and  that  the  plaintiff  desired  to 
have  partition  of  the  land,  and  to  have  his  share  thereof  set  apart  to 
him  in  severaltj' ;  or,  if  in  the  opinion  of  the  court  the  land  could  not 
be  specifically  divided  between  the  parties  without  loss  and  injury  to 
them  and  to  the  purposes  for  which  the  land  was  used,  that  for  the  pur- 
poses of  partition  it  might  be  sold,  and  the  proceeds  divided  between 
him  and  the  defendant ;  and  he  praj-ed  for  partition  accordinglj'. 

The  answer,  filed  March  6,  1888,  alleged  that  the  plaintiff's  father, 
Henry  A.  Willard,  and  the  defendant  were  the  owners  in  fee  simple,  as 
tenants  in  common,  of  the  land  ;  and  that  it  was  of  great  value,  and  for 
the  past  twentj'-five  years  and  upwards  had  been  leased  by  Henrj'  A. 
Willard  and  the  defendant  to  different  persons  for  hotel  purposes,  and 
was  now  under  lease  and  used  as  a  hotel  at  a  remunerative  rental ;  that 
the  defendant  had  no  knowledge  of  the  conveyance  to  the  plaintiff,  and 
required  proof  thereof;  and  denied  that  the  defendant  should  be  com- 
pelled to  make  or  suffer  partition  of  the  land,  or  that  it  was  within  the 
power  of  the  court  to  deprive  him,  against  his  will  and  without  his  con- 
sent, of  his  interest  and  estate  in  the  whole  land,  either  by  a  partition 
in  severalty  or  by  a  sale  thereof. 

A  general  replication  was  filed,  and  proofs  taken,  which  showed  the 
following  facts  :  The  defendant  and  Henry  A.  Willard  made  a  lease  of 
the  land  for  five  years  and  four  months  from  January  1,  1884,  at  an 
annual  rent  of  120,500,  to  Phoebe  D.  Cook,  which  was  afterwards  as- 
signed, with  the  lessors'  consent,  to  Orrin  G.  Staples.  On  December 
1,  1887,  Henry  A.  Willard  conveyed  to  the  plaintiff  an  undivided  half 
of  the  land,  in  fee  simple,  b3-  deed  duly  recorded.  The  property  was 
peculiarly  adapted  to  hotel  purposes,  and  was  worth  in  its  present  con- 
dition more  than  $600,000,  and  could  not  be  divided  without  serious 
loss. 

The  court  in  special  term,  on  Julj-  7,  1888,  ordered  a  sale  in  accord- 
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ance  with  the  provisions  of  the  act  of  Congress,  and  appointed  trus- 
tees to  malie  a  sale  and  convejance,  and  to  pay  the  proceeds  into 
court.  The  decree  was  aflBrmed  in  general  term,  on  October  22,  1888. 
G  Mackey,  559. 

The  defendant  appealed  to  this  court,  and  assigned  the  following 
errors  in  the  decree: 

"  1st.  The  property  was  under  lease  for  a  term  of  j-ears  at  the  time 
the  bill  was  filed,  and  the  plaintiff  not  entitled  to  possession. 

"2d.  Under  the  act  of  Congress  of  August  15,  1876,  a  tenant  in 
common  has  not  an  absolute  right  to  partition,  but  it  is  discretionary 
with  the  court,  and  something  besides  the  existence  of  the  tenancy 
must  be  averred  and  shown  in  order  to  call  such  discretion  into  exer- 
cise, which  was  not  done  in  this  case." 

Mr.  William  F.  Mattingly,  for  appellant. 

Mr.  Martin  F.  Morris  (with  whom  was  Mr.  G.  E.  Hamilton  on  the 
brief),  for  appellee. 

Me.  Justice  Gray,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  court. 

In  a  court  having  general  jurisdiction  in  equity  to  grant  partition,  as 
in  a  court  of  law,  a  tenant  in  common,  whose  title  in  an  undivided 
share  of  the  land  is  clear,  is  entitled  to  partition,  as  a  matter  of  right, 
80  that  he  maj'  hold  and  enjoy  his  property  in  severalty.  Story  Eq. 
Jur.  §§  653,  656;  Barker  v.  Gerard,  Ambler,  236;  Calmady  \.  Cal- 
mady,  2  Ves.  Jr.  568 ;  Wiseley  v.  Findlay,  3  Rand.  361 ;  Smith  v. 
Smith,  Hoffman  Ch.  506,  and  10  Paige,  470;  Donnell  v.  Mateer, 
7  Iredell  Eq.  94 ;   Campbell  v.  Loioe,  9  Md.  500. 

Under  the  English  statutes  of  31  H.  VIII,  c.  1,  and  32  H.  VIII,  c.  32, 
in  force  in  the  State  of  Maryland  before  1801,  and  therefore  in  the  Dis- 
trict of  Columbia,  any  tenant  in  common  in  fee  might  compel  partition 
at  law  by  division  of  the  estate  held  in  common.  Alexander's  British 
Statutes  in  Maryland,  311,  312,  332;  Lloyd  v.  Gordon,  2  Har.&McH. 
254  ;  Rev.  Stat.  D.  C.  §  92.  It  is  unnecessary  to  consider  how  far  the 
Supreme  Court  of  the  District  of  Columbia  had  equity  jurisdiction  in 
cases  of  partition  before  the  act  of  Congress  of  August  15,  1876, 
c.  297,  because  this  act  expressly  empowers  the  court,  exercising  gen- 
eral jurisdiction  in  equitj-,  in  its  discretion,  to  compel  all  tenants  in 
common  of  anj-  estate,  legal  or  equitable,  to  make  or  suffer  partition, 
either  by  division  of  tlie  estate,  or,  if  it  satisfactorily  appears  that  the 
estate  cannot  be  divided  without  loss  or  injury  to  the  parties  interested, 
then  by  sale  of  the  estate  and  division  of  the  proceeds  among  the  par- 
tics,  according  to  their  respective  rights  and  interests.  19  Stat.  202. 
This  statute,  while  it  authorizes  the  court  to  compel  a  partition  by 
division  or  bj-  sale,  at  its  discretion,  as  the  facts  appearing  at  the  hear- 
ing may  require,  does  not  affect  the  general  rule,  governing  every  court 
of  law  or  equity  having  jurisdiction  to  grant  partition,  that  partition  is 
of  right,  and  not  to  be  defeated  by  the  mere  unwillingness  of  one  party 
to  have  each  enjoy  his  own  in  severalty. 
VOL.  VI.  —  36 
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In  equity,  as  at  law,  a  pending  lease  for  3-ears  is  no  obstacle  to  par- 
tition between  owners  of  the  fee.  Co.  Lit.  46  a,  167  a  ;  Com.  Dig.  Par- 
cener, C.  6  ;  Wilkinson  v.  Joberns,  L.  R.  16  Eq.  14 ;  Hunt  v.  Hazelton, 
5  N.  H.  216 ;  Woodworth  v.  Campbell,  5  Paige,  518 ;  Thruston  v. 
Minke,  32  Md.  571 ;  Cook  v.  WM,  19  Minn.  167.  The  decision  in 
Hunnewell  v.  Taylor,  6  Cush.  472,  cited  by  the  appellant,  was  gov- 
erned by  an  express  statute  of  Massachusetts  authorizing  a  petition 
for  partition  "  by  any  person  who  has  an  estate  in  possession,  but  not 
l)y  one  who  has  only  a  remainder  or  reversion,"  which  was  presently 
modified  by  an  enactment  that  partition  might  be  had  notwithstanding 
the  existence  of  a  lease  of  a  whole  or  part  of  the  estate.  Mass.  Stat. 
1853,  c.  410,  §  1 ;  Gen.  Stat.  c.  136,  §§  3,  67  ;  Pub.  Stat.  c.  178,  §§  3, 
68.  In  Moore  v.  Shannon,  6  Mackey,  157,  there  was  an  outstanding 
life  estate,  so  that  the  plaintiff  was  not  in  possession  of  the  freehold, 
and  was  therefore  denied  partition.  See  Co.  Lit.  and  Com.  Dig.  uhi 
supra ;  Evans  v.  Bagshaw,  L.  R.  8  Eq.  469,  and  L.  R.  5  Ch.  340 ; 
Brown  v.  Brown,  8  N.  H.  93. 

The  present  bill,  after  setting  forth  the  titles  in  fee  of  the  parties, 
alleges  that  the  plaintiff  desires  to  have  partition  of  the  land  and  his 
share  set  apart  to  him  in  severalty,  or,  if  in  the  opinion  of  the  court 
this  cannot  be  done  without  injury  to  the  parties  and  to  the  purposes 
■  for  which  the  land  is  used,  then  by  sale  of  the  land  and  division  of  the 
proceeds,  and  prays  for  partition  accordinglj'.  The  bill,  following  the 
statute,  and  seeking  partition  in  either  mode,  as  the  court  in  its  discre- 
tion might  think  fit,  is  in  proper  and  suflBcient  form.  Any  allegation 
of  special  reasons  for  partition,  or  for  having  it  made  in  one  waj'  or  in 
the  other,  would  have  been  unusual  and  superfluous.  The  decisions  in 
Maryland,  cited  by  the  appellant,  were  made  under  statutes  authorizing 
partition  only  when  it  would  be  for  the  interest  and  advantage  of  the 
parties  that  the  land  should  be  sold,  and  therefore  held  that  it  must  be 
so  alleged  in  the  petition.  Tomlinson  v.  McKaig,  5  Gill,  256  ;  Mew- 
shaw  V.  Mewshaw,  2  Md.  Ch.  12. 

This  disposes  of  the  only  errors  assigned  or  argued.  It  is  not  de- 
nied, and  could  not  be,  upon  the  proofs,  that,  if  the  plaintiff  was  enti- 
tled to  partition,  it  was  rightly  ordered  to  be  made  by  sale,  and  not  by 
division  of  the  estate. 

Decree  affirmed} 

1  Cf.  Cuher  y.  Culver,  2  Root,  278  (1795) ;  Drahe  v.  Merkle,  153  111.  318  (1894) ; 
Tower  y.  Tower,  141  Ind.  223  (1895). 

Partition  cannot  be  obtained  by  a  plaintiff  having  legal  title  but  not  actual  pos- 
session where  the  property  is  held  by  one  claiming  adversely  to  him.  He  should 
first  establish  his  rights  at  law.  Freem.  Co-ten.  §§  446,  447 ;  Harrison  y.  Interna' 
tional  Silver  Co.,  78  Conn.  417  (1905). 


SECT,  m.]  EBERT  V.  WOOD.  563 


EBERT  V.  WOOD. 

Supreme  Court  of  Pennsylvania.     1807. 

[Reported  1  Binn.  216.] 

This  was  a  writ  of  error  to  the  Common  Pleas  of  Faj'ette  County. 
Wood,  the  plaintiff  below,  brought  an  action  of  partition  against  Eljert, 
to  which  he  pleaded  non  tenent  insimul.  At  the  trial  of  the  cause, 
Wood  gave  in  evidence  a  deed  from  a  certain  John  Lea  to  himself  for 
an  undivided  moiety  of  the  premises  in  the  declaration,  and  another 
deed  from  the  same  Lea  to  the  defendant  for  the  other  undivided 
moiety.  The  defendant  then  offered  parol  evidence  to  show  that 
Wood  and  himself,  before  the  institution  of  the  suit,  had  agreed  to 
make  partition,  and  that  accordingly  they  met  upon  the  ground,  and 
with  the  assistance  of  a  survej'or  mutually  employed  by  them,  they  ran 
and  distinctly  marked  a  line  of  partition,  and  actually  made  division  of 
the  land  b^'  each  taking  possession  of  the  part  allotted  to  him  by  the 
other,  which  had  been  so  held  in  severalt3'  ever  since.  This  evidence 
was  overruled  by  the  court,  and  a  bill  of  exceptions  sealed,  upon  which 
the  case  was  now  argued. 

Addison,  for  the  plaintiff  in  error. 

Ross,  for  the  defendant  in  error. 

TiLGHMAN,  C.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error  brought  an  action  of  partition  against  the 
plaintiff  in  error,  who  pleaded  non  tenent  insimul,  and  thereupon  issue 
was  joined.  On  the  trial  of  the  issue,  Ebert  offered  to  give  evidence  of 
a  parol  partition  having  been  made  by  lines  run  and  marked  on  the 
ground,  and  of  possession  having  been  taken  by  each  party  respectively 
accoi-ding  to  this  partition,  and  the  part  allotted  to  each  having  been 
held  in  severalty  from  the  time  of  the  partition  to  the  time  of  bringing 
the  action.  This  evidence  was  overruled  bj'  the  court,  upon  which  a 
bill  of  exceptions  was  taken,  and  whether  the  evidence  was  properly 
rejected  is  the  question  now  to  be  decided. 

The  defendant  in  error  contends  that  the  evidence  ought  not  to  have 
been  admitted :  1st,  because  the  partition  was  made  hy  parol ;  2d,  be- 
cause if  it  had  been  in  writing,  it  was  not  admissible  on  the  issue  joined, 
but  ought  to  have  been  specially  pleaded. 

The  first  objection  is  founded  on  the  Act  of  Assembly  of  21st  March, 
1772,  by  which  a  writing  is  made  necessary  for  the  passing  of  any  estate 
or  interest  in  lands.  This  Act  of  Assemblj',  so  far  as  respects  the  point 
under  consideration,  is  in  substance  the  same  as  the  English  Statute  of 
Frauds  and  Perjuries,  in  the  construction  of  which  it  has  been  deter- 
mined that  specific  execution  of  a  parol  agreement  shall  be  decreed  in 
equity,  where  the  agreement  has  been  carried  into  effect  in  part  only. 
This  determination  was  founded  on  two  principles :  1st,  that  where  the 
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parties  have  acted  upon  their  agreement,  there  is  no  danger  of  perjury 
in  proving  it ;  and  2d,  because  it  is  against  equitj'  that  a  man  should 
refuse  to  perfect  an  agreement,  from  which  lie  had  derived  benefit  by  an 
execution  in  part.  Whether  the  Courts  of  Chancery  have  gone  further 
than  they  ought,  in  thus  indirectly  giving  efficacy  to  a  parol  agree- 
ment concerning  land,  we  do  not  think  ourselves  at  liberty  now  to  in- 
quire ;  because  the  principles  I  have  mentioned  have  been  adopted  by 
tliis  court,  and  long  considered  as  the  law  of  the  land  ;  and  to  question 
tliem  now  would  shake  many  titles  acquired  under  their  authority.  We 
therefore  think  ourselves  bound  to  say  that  the  evidence  offered  by 
Ebert  ought  to  have  been  received,  unless  it  was  improper  because 
not  applicable  to  the  issue  joined,  which  is  the  second  point  for 
consideration. 

The  plaintiflF  below  declared  that  he  and  the  defendant  held  the  land 
together  and  undivided ;  the  defendant  pleaded  that  they  did  not  hold 
it  together ;  and  this  was  the  point  of  the  issue.  Now  what  was  the 
evidence  oflFered  by  the  defendant?  Why,  that  he  and  the  plaintiff  had 
made  partition,  which  was  in  direct  affirmance  of  his  plea,  that  they 
did  not  hold  together ;  because  if  the}'  held  in  severalty',  they  could  not 
hold  together.  The  court  are  of  opinion,  therefore,  that  the  evidence 
offered  by  the  defendant  below  ought  to  have  been  received,  and  that 
the  judgment  of  the  court  of  Fayette  Count}'  was  erroneous,  and  must 
be  reversed. 

Judgment  reversed?- 


DUNCAN  V.   SYLVESTEE. 
StJPBEME  Jddicial  Court  OF  Maine.     1839. 

\Eefm-ted  16  Me.  388.] 

This  was  a  petition  for  partition,  wherein  the  petitioner  claimed  an 
undivided  moiet}-  of  the  land  described  in  the  petition,  by  virtue  of  a 
convej'ance  to  him  b}'  Abner  Knight,  by  deed  dated  July  19,  1819, 
conveying  to  him  an  undivided  moiet}'  of  a  tract  of  land  of  which  the 
premises  are  part.     The  respondent  denied  the  seisin  of  the  petitioner. 

At  the  trial  before  'Weston,  C.  J.,  the  respondent  offered  to  prove, 
that  one  George  Knight  was  tenant  in  common  with  the  petitioner  by 
virtue  of  a  conveyance  to  him  by  the  same  Abner  Knight,  bj'  a  deed  of 
warranty  to  him,  dated  July  18,  1817,  of  the  other  undivided  half  of 
the  whole  tract  of  land  ;  that  before  July  18,  1823,  George  Knight  and 
the  petitioner  made  a  division  of  the  tract  by  metes  and  bounds,  caus- 
ing the  land  to  be  surveyed,  but  the  division  was  merelj-  by  parol,  no 
deeds  being  exchanged  ;  that  from  the  time  of  the  division  the  petitioner 
and  those  claiming  under  him,  and  said  George  Knight  and  those  claim- 
ing under  him,  have  severally  enclosed,  occupied  and  improved  the  por- 
1  Accord.,  Woody.  Fleet,  36  N.  Y.  499  (1867;. 
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tion  so  set  off  to  them  respectively ;  that  after  the  parol  division,  on 
July  18,  1823,  the  petitioner  conveyed  by  deed  of  warranty  to  Jones 
Shaw,  by  metes  and  bounds,  that  portion  of  the  land  assigned  to  him 
by  the  survey  and  the  parol  petition  as  his  half;  that  George  Knight 
by  his  deed  of  warranty,  June  20,  1833,  conveyed  to  the  respondent, 
by  metes  and  bounds,  that  portion  of  the  land  which  was  so  set  off  to 
him  as  his  half,  the  last  described  tract  being  that  of  which  partition 
is  claimed  in  this  process ;  and  that  since  the  conveyance  by  George 
Knight  to  the  respondent,  he  had  occupied  the  same  openly,  csclu- 
sivelj',  and  adversely  to  the  petitioner  and  all  others.  A  default  was 
entered  by  consent,  which  was  to  be  taken  off,  if  in  the  opinion  of  the 
court,  the  evidence  offered  by  the  respondent  would  be  sufficient  to  dis- 
prove the  title  of  the  petitioner,  and  the  case  stand  for  trial ;  otherwise 
judgment  was  to  be  rendered  thereon. 

Alden  and  W.  G.  Crosby,  for  the  respondent. 

Thayer,  for  the  petitioner. 

The  opinion  of  the  court  was  drawn  up  by 

Weston,  C.  J.  Assuming,  for  the  purpose  of  determining  its  legal 
bearing,  that  the  testimony  offered  by  the  respondent  had  been  received, 
it  appears  that  in  July,  1819,  one  George  Knight  and  the  petitioner 
were  tenants  in  common  of  a  tract  of  land,  of  which  the  part  described 
in  the  petition  was  understood  to  constitute  one-half.  In  Jul}-,  1823, 
Knight  and  the  petitioner  caused  the  whole  to  be  survej-ed,  and  there- 
upon made  a  parol  partition  of  the  same  by  metes  and  bounds,  in  pur- 
suance of  which  the  parties  and  those  claiming  under  them,  have  since 
occupied  in  severalty.  In  the  same  month  of  July,  the  petitioner  con- 
veyed, by  a  deed  of  warranty,  the  part  assigned  to  him,  to  Jones  Shaw, 
by  metes  and  bounds.  And  in  June,  1833,  Knight  also  conveyed,  by 
deed  of  warranty,  the  part  assigned  to  him,  bj'  metes  and  bounds,  to 
the  respondent. 

Neither  the  parol  division,  nor  the  subsequent  corresponding  occu- 
pation, nor  the  conveyance  by  each  of  the  purparty  assigned  to  him, 
operated  as  an  effectual  legal  partition.  Knight  and  the  petitioner  were 
seised  ^er  mi  et  per  tout,  and  neither  could  invest  the  other  with  a  sepa- 
rate title  to  a  portion  of  the  tract,  without  the  formality  of  a  deed.  Each 
therefore  may  avoid  the  convej-ance  of  the  other,  so  that  it  may  not  in- 
terpose an  obstacle  to  a  just  and  equal  partition.  The  tenancy  in  com- 
mon embracing  the  whole  tract,  neither  can,  by  his  own  act,  exclude 
the  other  from  any  part  of  it.  The  petitioner  has  elected  to  avoid  these 
proceedings,  as  far  as  he  can  do  so,  and  he  now  claims  partition  of  that 
which  he  had  assigned  by  parol  to  his  co-tenant. 

The  Statute  authorizes  partition  to  be  made  between  those  who  are 
interested  in  the  estate,  and  requires  that  all  pei'sons  so  interested 
should  be  notified.  Knight  has  the  same  interest  in  the  part,  which 
the  petitioner  conveyed  to  Shaw,  as  the  petitioner  has  in  the  part  con- 
veyed by  Knight  to  the  respondent ;  and  both  Shaw  and  the  respon- 
dent are  interested  in  that  part  of  the  estate,  which  may  finally  inure 
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to  them,  by  force  of  the  estoppel,  arising  from  the  deeds  to  them  re- 
spectively-. Vamum  v.  Abbott  et  als.,  12  Mass.  R.  474.  The  respon- 
dent therefore  having  an  interest  in  the  land,  and  being  privy  in  estate 
with  Knight,  has  the  same  right  to  require  that  in  the  partition,  the 
conveyance  made  by  the  petitioner  should  be  disregarded,  as  the 
petitioner  has  to  insist,  that  the  convej'ance  made  by  Knight  should 
be  disregarded.  The  result  is,  that  to  make  the  partition  legal  and 
effectual,  it  should  be  made  of  the  whole  tract.  And  this  is  the  reason 
why  conveyances  made  hy  one  co-tenant  of  a  part  in  severaltj',  or  of 
his  interest  in  a  part,  ma}'  be  avoided  by  the  other  co-tenants,  when 
they  take  measures  to  effect  partition  at  law.  It  is  a  violation  of  this 
principle  to  attempt  to  do  it  piecemeal.  If  two  are  tenants  in  common 
of  an  hundred  acres  of  land,  eligible  for  the  site  of  a  village,  and  each 
sells  in  severaltj'  a  few  small  house  lots,  constituting  but  a  small  pro- 
portion of  what  each  is  entitled  to,  it  would  be  most  inconvenient  to 
sustain  a  separate  petition  for  partition  of  each  of  these  small  lots.  In 
such  case  the  co-tenant,  who  petitions,  should  describe  and  aver  his 
interest  in  the  whole  tract,  and  it  would  then  be  easj',  as  it  would  be 
most  equitable  and  just,  for  the  commissioners  to  make  partition  in  such 
a  way  as  to  quiet  the  several  grantees  of  each. 

In  Miller  v.  Miller  et  al.,  13  Pick.  237,  it  was  decided  by  the  court, 
"  as  a  well-settled  rule  of  law,  that  a  tenant  in  common  cannot  enforce 
partition  of  a  part  of  the  common  tenement,  by  metes  and  bounds." 
And  we  are  of  opinion,  that  the  default  must  be  taken  off;  and  if  the 
petitioner  would  maintain  his  process,  he  must  so  amend,  as  to  include 
the  whole  tract.  And  if  upon  the  appointment  of  the  commissioners, 
they  should  find  the  former  partition  just  and  equal,  as  there  is  much 
reason  to  believe  thej'  will,  they  will  make  it  in  the  same  manner ;  the 
effect  of  which  will  be  to  vest  the  title  in  the  respective  grantees  in 
severalty,  by  estoppel.  And  in  this  mode,  the  attempt  of  the  petitioner, 
after  having  enjoyed  and  actually  sold  one  half  of  the  land,  to  get  awaj' 
a  part  of  the  residue  may  and  should  be  defeated.^ 

1  See  Porter  v.  Hill,  9  Mass.  34  (1812).  Contra,  Eaton  v.  Tallmadge,  24  Wis. 
217  (1869). 

As  to  the  nature  of  a  partition  deed,  see  Harrington  v.  Rawls,  131  N.  C.  39  (1902) ; 
Cottrdl  T.  Griffiths,  108  Tenn.  191  (1901) ;  57  Lawyers'  Rep.  Annot.  832,  note. 
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HALL  V.  PIDDOCK. 

New  Jersey  Court  of  Chancery.     1871. 

[Beported  6  0.  E.  Green,  311.] 

The  argument  of  this  cause  was  had  upon  the  bill,  answer  and 
proofs. 

Mr.  L.  Zabriskie,  for  complainant. 

3Ir.  G.  A.  Allen,  for  defendants. 

The  Chancellor.  [Hon.  Abraham  O.  Zabriskie. J  The  object  of 
the  bill  in  this  case  is  to  restrain  partition  proceedings  commenced  at 
law,  and  for  an  equitable  partition  in  this  court.  Courts  of  law  have 
jurisdiction  of  partition,  as  well  as  courts  of  equity,  and  when  proceed- 
ings have  been  commenced  at  law  the  tribunal  must  retain  the  juris- 
diction, and  a  court  of  equity  will  not  interfere  with  it,  unless  such 
interference  becomes  necessary  to  protect  some  party  thereto  from 
fraud  or  wrong,  or  to  secure  to  him  some  clear  right  which  the  law 
tribunal,  from  the  manner  of  proceeding  before  it,  cannot  secure.  For 
such  purpose  courts  of  equity,  in  exercising  one  of  their  principal  func- 
tions, which  is  to  remedy  injustice  occasioned  b}'  the  strict  rules  of  the 
law  and  the  manner  of  proceeding  in  courts  of  law,  will  interfere  to 
prevent  a  failure  of  justice  and  loss  of  rights. 

In  this  case  the  complainant  is  tenant  in  common  with  the  defend- 
ants, of  an  acre  of  land  partly  covered  with  buildings,  situate  in  the 
countj'  of  Hunterdon,  of  which  he  owns  three-fourths,  and  the  defend- 
ants one-fourth.  He  claims  that  the  buildings  on  the  land  were  erected 
by  those  under  whom  he  derives  his  title  to  the  three-fourths,  and  that 
no  part  were  erected  by  the  defendants,  or  those  under  whom  they 
obtained  title. 

The  land  belonged  to  Abraham  Van  Horn,  who  died  in  1813.  He 
devised  it  to  his  wife  for  life,  and  then  to  trustees  for  his  son  Matthew 
for  his  life,  and  at  the  death  of  Matthew  to  his  four  sons.  The  widow, 
Matthew,  and  three  of  his  sons,  conve^'ed  the  land  to  Abraham  L. 
Voorhis,  covenanting  that  the  fourth  son,  George,  should  convey,  when 
of  age.  Abraham  L.  Voorhis  conveyed  to  D.  Sanderson,  who  supposed 
that  the  title  was  perfect,  and  erected  some  buildings ;  Sanderson  con- 
veyed to  John  Hall,  who  supposed  the  title  good,  erected  other  build- 
ings at  considerable  expense,  and  kept  a  hotel  in  the  mansion-house 
built  by  him  on  the  premises.  There  were  no  improvements  on  the 
premises  when  conveyed  to  Abraham  L.  Voorhis.  In  1865  Matthew 
died,  and  on  the  1st  of  April  of  that  year  his  son  George  convej'ed  his 
fourth  to  the  defendants.  Hall,  believing  his  title  good,  denied  their 
right,  which  they  established  by  bringing  an  ejectment.  The  defend- 
ants then  applied  to  the  Chief  Justice  for  the  appointment  of  commis- 
sioners to  divide,  under  the  Statute  for  the  more  easy  partition  of 
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lands ;  and  such  proceedings  were  had  on  that  application,  that  an 
order  for  sale  was  made  before  the  complainant  had  any  knowledge  of 
the  proceedings.  The  regularity'  and  legality  of  these  proceedings  are 
not  denied. 

These  facts  stated  in  the  bill  are  all  admitted  by  the  answer,  except 
the  allegation  of  the  complainant,  that  he  and  those  under  whom  he 
claims  supposed  that  they  had  good  title  to  the  whole  of  the  premises. 
Upon  this  point  much  evidence  has  been  taken.  But  as  this  question, 
in  the  view  I  take  of  the  matter,  is  not  material  to  the  decision,  I  shall 
not  review  this  evidence. 

The  rule  that  a  tenant  in  common,  who  has  made  improvements  on 
the  land  held  in  common,  is  entitled  to  an  equitable  partition,  is  well 
established,  and  is  hardl}'  disputed  by  counsel.  The  only  good  faith 
required  in  such  improvements  is  that  they  should  be  made  honestly 
for  the  purpose  of  improving  the  propertj-,  and  not  for  embarrassing 
his  co-tenants,  or  encumbering  their  estate,  or  hindering  partition. 
And  the  fact  that  the  tenant  making  such  improvements  knows  that  an 
undivided  share  in  the  land  is  held  by  another,  is  no  bar  to  equitable 
partition.  No  other  want  of  good  faith  is  alleged  or  contended  for  by 
the  defendants  in  this  cause. 

The  peculiarities  of  an  equitable  partition  are  :  that  such  part  of  the 
land  as  may  be  more  advantageous  to  any  party  on  account  of  its  prox- 
imity to  his  other  land,  or  for  anj-  other  reason,  will  be  directed  to  be 
set  off  to  him  if  it  can  be  done  without  injury  to  the  others  ;  that  when 
the  lands  are  in  several  parcels  each  joint  owner  is  not  entitled  to  a 
share  of  each  parcel,  but  only  to  his  equal  share  in  tlie  whole ;  that 
where  a  partition  exactly  equal  cannot  be  made  without  injur3-,  a  gross 
sum  or  yearl}'  rent  may  be  directed  to  be  paid  for  oweltj-  or  equality  of 
partition,  by  one  whose  share  is  too  large,  to  others  whose  shares  are  ' 
too  small ;  and  that  where  one  joint  owner  has  put  improvements  on 
the  property,  he  shall  receive  compensation  for  his  improvements, 
either  b}'  having  the  part  upon  which  the  improvements  are,  assigned 
to  him  at  the  value  of  the  land  without  the  improvements,  or  bj-  com- 
pensation directed  to  be  made  for  them. 

The  doctrine  as  to  allowance  for  impi'ovements  is  laid  down  bj'  Jus- 
tice Story  in  1  Eq.  Jur.  §  655.  It  was  recognized  and  acted  on  by  the 
English  Court  of  Exchequer  in  equity,  in  Swan  v.  Swan,  8  Price,  518  ; 
by  the  courts  of  New  York,  in  Town  v.  Needham,  3  Paige,  553  ;  St. 
Felix  V.  Eankin,  3  Edw.  Ch.  323  ;  Conklin  v.  ConMin,  8  Sandf.  Ch. 
G5,  and  Green  v.  Putnam,  1  Barb.  S.  C.  500;  and  by  this  court,  in 
Brookfield  v.  Williams,  1  Green's  Ch.  341 ;  Obert  v.  Obert,  1  Halst. 
Ch.  397,  and  Doughaday  v.  Crowell,  3  Stockt.  201. 

In  Green  v.  Putnam  and  Brookfield  v.  Williams,  as  in  this  case,  the 
improvements  were  made  bj'  tenants  in  common  in  reversion  during 
the  previous  life  estate,  which  was  held  no  bar  to  the  allowance.  And 
in  St.  Felix  v.  Rankin,  Conklin  v.  Conklin,  Doughaday  v.  Crowell, 
Town  V.  Needham,  and  Brookfield  v.  Williams,  the  complainants 
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were  the  parties  claiming  the  allowance ;  and  the  allowance  in  these 
cases  was  not  made,  on  the  principle  that  a  party  asking  relief  in  equity 
must  first  do  what  is  equitable  himself. 

In  making  the  partition  in  this  case,  if  any  can  be  made  without 
great  injury,  the  share  or  one-fourth  to  be  allotted  to  the  defendants 
must,  if  practicable,  be  set  off  from  such  part  of  the  premises  as  has  no 
improvements  upon  it  or  improvements  of  small  value,  and  must  be 
equal  in  value,  without  improvements,  to  one-fourth  of  what  would  be 
the  value  of  the  whole  tract  if  it  had  no  improvements  upon  it. 

I  am  not  satisfied  from  the  evidence  that  this  tract  cannot  be  par- 
titioned in  this  manner  without  great  injury'.  The  report  of  the  com- 
missioners appointed  by  the  Chief  Justice,  and  his  action  in  confirming 
it,  do  not  affect  the  question"  as  res  adjudicata.  There  the  direction 
was  to  divide  the  whole  premises,  including  the  buildings,  into  four 
equal  shares,  and  to  assign  one  share  bj'  lot  to  each  of  the  original  ten- 
ants in  common.  I  am  satisfied  that  the  premises  could  not  be  divided 
in  that  manner  without  great  prejudice  to  the  owners. 

In  examining  the  map  annexed  to  the  answer,  I  see  that  the  north- 
east side  fronts  on  a  public  road,  and  that  on  the  northwest  side  of  the 
tract  a  lot  of  ninety  feet  in  front,  with  a  depth  which  might  be  extended 
to  two  hundred  and  forty-five  feet,  being  nearly  one-half  of  the  whole 
tract,  has  upon  it  only  a  granary  and  a  shed.  If  these  are  of  small 
value,  their  value  might  be  disregarded  by  consent  of  the  complainant ; 
or  if  they  are,  as  seems  probable,  buildings  that  can  be  removed  without 
much  loss,  the  right  to  remove  them  within  a  reasonable  time  might  be 
reserved  to  the  complainant.  Coupled  with  the  right  in  equitj'  to  allow 
a  proper  amount  as  owelty  to  equalize  the  partition,  the  evidence, 
which  consists  mainly  of  the  opinions  of  witnesses  without  regard  to 
these  matters,  does  not  convince  me  that  a  partition  cannot  be  made 
without  great  injury. 

It  must,  therefore,  be  referred  to  a  master,  to  inquire  into  and  report 
what  would  be  the  value  of  the  whole  tract  if  no  improvements  had 
been  made  upon  it,  and  whether  some  part  of  the  tract  upon  which  no 
improvements  have  been  made,  or  only  improvements  of  small  value, 
or  that  can  be  removed  without  material  loss,  cannot  be  set  off,  which 
will  be,  without  improvements,  equal  in  value  to  one-fourth  of  the  value 
of  the  whole  tract  so  ascertained  ;  or  whether  such  part  cannot  be  set 
off  in  that  manner  by  allowing  or  charging  a  reasonable  sum  for  owelty  ; 
and  whether  such  partition  can  be  made  without  great  prejudice  to  the 
owners  of  the  property.  And  further  to  inquire  into  and  report  what 
is  the  present  value  of  the  premises  with  the  improvements  now  stand- 
ing on  them,  and  also  what  has  been  the  yearly  net  value  of  the  prem- 
ises from  April  1st,  1865,  when  the  defendants  acquired  their  title  to 
the  one-fourth  of  it. 

The  defendants  are  entitled  to  such  portion  of  the  fourth  of  the  net 
proceeds  of  the  premises  as  belongs  to  the  laud.  The  proper  way  to 
ascertain  and  apportion  that,  is  to  give  to  the  land  such  proportion 
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of  the  whole  net  j'early  value,  as  the  value  of  the  land  bears  to  the 
value  of  the  whole  premises,  and  to  award  one-fourth  of  it  to  the 
defendants. 

If  it  shall  appear  that  the  premises  cannot  be  divided  in  the  manner 
directed,  a  sale  must  be  ordered,  and  out  of  the  proceeds  of  the  sale  a 
proper  allowance  made  for  the  value  of  the  improvements  put  upon 
the  premises.  The  part  of  the  proceeds  to  be  allowed  for  the  improve- 
ments must  be  such  proportion  as  the  value  of  the  improvements,  that 
is  the  excess  of  the  value  of  the  whole  over  the  value  of  the  land,  bears 
to  the  value  of  the  whole  premises.  The  cases  of  Conklin  v.  Gonklin 
and  Green  v.  Putnam,  are  authority  for  such  allowance  out  of  the  pro- 
ceeds of  the  sale.  In  the  last  case,  Justice  Paige  says :  "  Where  one 
tenant  in  common  lays  out  monej'  in  improvements  on  the  estate,  a 
court  of  equity  will  not  grant  a  partition  without  first  directing  an 
account  and  suitable  compensation,  or  else  in  the  partition  it  will  assign 
to  such  tenant  in  common  that  part  of  the  premises  on  which  the  im- 
provements have  been  made."  And  he  directs  a  reference  to  inquire 
into  the  value  of  the  buildings,  and  \>y  whom  paid  for,  and  the  amount 
of  rents  and  profits,  and  bj'  whom  received,  so  that  in  case  a  sale 
should  be  ordered  the  proper  allowance  might  be  made. 

The  costs  and  expenses  incurred  by  the  defendants  in  the  proceed- 
ings for  partition  begun  b}'  them,  must  be  allowed  out  of  the  proceeds 
of  sale ;  those  proceedings  were  authorized  by  Statute,  and  were 
arrested  by  this  court  in  order  that  more  full  equity  might  be  done 
between  the  parties  than  could  be  done  at  law.^ 


MARKS  V.   SEWALL. 

Supreme  Judicial  Court  of  Massachusetts.     1876. 

{EepmUd  120  Mass.  174.] 

Appeal  by  David  L.  Marks  from  the  decree  of  the  Probate  Court 
accepting  the  report  of  the  commissioners  appointed  to  make  partition 
of  the  real  estate  of  Moses  B.  Sewall,  deceased,  and  confirming  and 
establishing  the  partition. 

At  the  hearing,  before  Morton,  J.,  it  appeared  that  Moses  B.  Sewall 
died  in  March,  1872,  seised  of  the  following  among  other  parcels  of 
real  estate :  A  lot  of  vacant  land  on  High  Street,  Boston,  containing 
4875  square  feet,  valued  at  $97,500,  and  a  lot  of  land  with  buildings 
thereon  on  Monument  Avenue,  Charlestown,  containing  3177  square 
feet,  valued  at  812,500. 

»  See  Forrf  V.  X'napp,  102  N.  Y.  135  (1836);  Scotty.  (Juernsey,  48  N.  Y.  106  (1871); 
Ward  V  Ward's  Heirs,  40  W.  Va.  611  (1806).  Cf.  Husband  v.  Aldrich,  135  Mass. 
817  (1883). 
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Sewall  left  as  his  heirs  four  daughters,  Mary  F.  Wales,  wife  of  T.  C. 
Wales,  Annie  L.  8ewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall,  and 
two  sons,  Charles  H.  Sewall  and  George  P.  Sewall.  Charlestown 
became  a  part  of  Boston,  by  annexation,  on  January  1,  1874. 

Charles  H.  Sewall,  on  February  1,  1873,  mortgaged  to  David  L. 
Marks  an  undivided  sixth  part  of  the  estate  on  High  Street,  Boston, 
the  same  being  described  bj'  metes  and  bounds,  as  security  for  the  pay- 
ment of  his  note  for  $10,000,  payable  in  five  years  from  date,  with 
interest  quarterly,  at  the  rate  of  seven  per  cent,  per  annum,  and  on  the 
same  date  Marks  executed  an  instrument  recorded  with  the  mortgage, 
wherein  he  recited  the  mortgage  and  declared  that  the  note  and  mort- 
gage were  held  by  him  in  trust  that  Charles  H.  Sewall  should  pay  him 
for  the  support  and  maintenance  of  Ellen  M.  Sewall,  wife  of  Charles 
H.,  and  daughter  of  said  Marks,  and  for  the  support  and  maintenance 
of  the  infant  daughter  of  Chaiies  H.  and  Ellen  M.  Sewall,  during  their 
lives  or  the  life  of  either  of  them,  the  sum  of  $700  per  annum,  in  quar- 
terlj'  payments,  and  to  secure  to  Mrs.  Sewall  the  care  and  custody  of 
their  child. 

On  April  22,  1874,  the  Probate  Court  appointed  commissioners  to 
make  partition  of  all  the  real  estate  of  Moses  B.  Sewall,  which  anj' 
party  interested  should  require  to  have  included  in  the  partition  among 
the  heirs  aforesaid,  and  thej'  reported  as  follows:  "Whereas  the  said 
lot  of  land,  situated  on  High  Street  in  the  city  of  Boston,  is  of  greater 
value  than  the  share  of  either  party,  and  cannot  in  our  judgment  be 
divided  without  damage  to  the  owners,  and  whereas  George  P.  Sewall, 
Mary  F.  Wales,  Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall 
are  willing  to  have  said  lot  of  land  set  off  to  them  together,  and  to  pay 
to  Charles  H.  Sewall  such  sum  of  money  as  maj'  be  awarded :  we  have 
set 'off  and  assigned  to  the  said  George  JP.  Sewall,  Marj'  F.  Wales, 
Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla  M.  Sewall,  the  said  lot  of 
land  situated  on  High  Street,  in  said  city  of  Boston,  to  be  held  by 
them  in  common,  but  separate  from  the  share  of  Charles  H.  Sewall, 
and  we  have  awarded  that  they  shall  pay  to  the  said  Charles  H.  Sewall 
the  sum  of  65833.33  to  make  the  partition  just  and  equal.  And  we 
have  set  off  and  assigned  to  the  said  Charles  H.  Sewall  said  lot  of  land, 
situated  in  that  part  of  said  city  of  Boston  which  was  recently  the  city 
of  Charlestown,  Charles  H.  Sewall  to  receive  from  the  said  George  P. 
Sewall,  Mary  F.  Wales,  Annie  L.  Sewall,  Linnie  P.  Sewall  and  Lilla 
M.  Sewall,  the  sum  of  $5833.33,  to  make  the  partition  just  and  equal." 
Their  report  was  accepted,  November  11,  1874,  and  the  partition  con- 
firmed and  established.  From  this  decree  David  L.  Marks  appealed, 
and  assigned  the  following  reasons : 

"  Because  the  decree  did  not  set  off  to  said  Marks  his  interest  in  the 
High  Street  estate,  or  award  payment  in  money  therefor ;  and  because 
the  money  awarded  by  the  commissioners  had  not  been  paid  to  said 
Marks,  he  being  entitled  thereto,  or  secured  to  bis  satisfaction,  or  to 
the  satisfaction  of  the  Probate  Court." 
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It  appeared  that  the  heirs  to  whom  the  High  Street  estate  was  set 
off  were  able  to  pay  the  value  of  Charles  H.  Sewall's  interest  therein, 
in  case  partition  of  that  estate  bj'  itself  should  be  made,  the  entire 
estate  set  off  to  them,  and  it  should  be  awarded  that  the  value  of 
Charles  H,  Sewall's  interest  should  be  paid  in  money.  Further  it  ap- 
peared that  Charles  H.  Sewall  had  refused  and  still  refused  to  agree  to 
the  substitution  of  any  other  security  on  the  note  given  by  him  to  Marks. 

Upon  these  facts  the  judge  affirmed  the  decide  of  the  Probate  Court, 
and  upon  request  of  Marks,  reported  the  case  for  the  consideration  of 
the  full  court. 

H.  M.  Morse,  Jr.,  for  the  appellant. 

E.  L.  Barney,  for  Charles  H.  Sewall. 

J.  H.  Bullard,  for  the  other  appellees. 

Devens,  J.  It  is  conceded,  as  a  general  proposition,  that  a  tenant 
in  common,  as  against  his  co-tenants,  cannot  convey  his  interest  in  a 
specified  parcel  of  the  lands  held  in  common.  Adam  v.  Briggs  Iron 
Co.,  7  Cush.  361,  and  authorities  cited.  It  is,  however,  argued  that,  as 
when  the  conveyance  was  made  by  Charles  H.  Sewall,  it  purported  to 
convey  his  interest  in  the  High  Street  estate,  which  was  all  the  land 
then  lying  in  the  county  of  Suffolk,  and  that  as  it  was  then  in  the 
power  of  the  judge  of  probate  to  have  issued  a  separate  warrant  and 
caused  a  separate  partition  to  have  been  made  of  the  lands  lying  in 
that  county,  (Gen.  Sts.  c.  136,  §  50,)  the  conveyance  maj'  here  be 
treated  as  valid  against  the  co-tenants.  But  it  was  in  the  power  of 
the  Probate  Court  then,  bj'  one  commission,  to  have  made  partition  of 
all  the  real  estate  lying  within  the  State,  (Gen.  Sts.  c.  136,  §  48,)  and 
at  the  time  when  the  commission  was  actually  issued,  both  parcels 
which  were  to  be  divided  had,  by  the  annexation  of  territory-  of  Charles- 
town,  become  a  part  of  the  county  of  Suffolk.  The  mere  fact  that,' but 
for  the  occurrence  of  this  latter  contingencj',  the  Probate  Court  could 
have  divided  the  lands  of  the  deceased  by  separate  commissions, 
does  not  entitle  the  appellant  to  claim  that  he  would  then  have  had, 
or  that  he  now  has,  a  right  to  have  the  High  Street  estate  separately 
divided. 

If,  as  against  the  co-tenants,  the  mortgage  made  bj'  Charles  H. 
Sewall  is  invalid,  the  court  should  not  refuse  to  confirm  the  decree  for 
partition.  While  the  court  may,  for  sufficient  reason,  set  aside  the 
return  of  the  commissioners  and  recommit  the  case,  (Gen.  Sts.  c.  136, 
§  74,)  yet  the  reason  for  so  doing  should  be  because  there  is  some 
objection  to  the  return  as  made,  and  not  because  one  might  be  made 
which  would  facilitate  other  proceedings  before  another  tribunal  by  the 
appellant  against  Sewall.  If,  treating  the  mortgage  as  invalid,  the 
partition  is  a  fair  and  just  one,  it  should  be  confirmed. 

Nor,  if  the  partition  is  thus  confirmed,  is  the  appellant  entitled  to 
have  the  sum  of  $5833.33  (which  is  the  amount  in  money  to  be  paid  to 
Ciiarles  H.  Sewall)  first  paid  or  secured  to  him.  It  is  a  part  indeed  of 
the  proceeds  of  that  portion  of  his  inheritance  which  Sewall  assumed 
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to  convey  to  the  appellant ;  but  if  the  mortgage  be  invalid  as  to  them, 
the  co-tenants  have  the  right  here  to  have  the  partition  confirmed 
without  regard  to  any  relations  which  may  exist  between  Sewall  and 
the  appellant.  Decree  affirmed.^ 


BARNES  V.   LYNCH. 
Supreme  Jddicial  Codrt  of  Massachusetts.     1890. 
[Eeported  151  Mass.  610.] 

Petition  for  partition  of  a  parcel  of  land  in  Lawrence.  The  case 
was  submitted  to  the  Superior  Court,  and,  after  judgment  for  the  re- 
spondents, to  this  court,  on  appeal,  on  agreed  facts,  which  appear  in 
the  opinion. 

The  case  was  argued  at  the  bar  in  November,  1889,  and  afterwards 
was  submitted  on  the  briefs  to  all  the  judges,  except  Morton,  C.  J. 

B.  B.  Jones,  for  the  petitioners. 

C.  TJ.  Bell,  (J.  R.  Poor  with  him,)  for  the  respondent  L3'ncb. 

Devens,  J.  Benjamin  G.  Boardman,  senior,  died  seised  of  four  dis- 
tinct parcels  of  land  in  Lawrence,  which  descended  to  his  four  children. 
Soon  after  his  death  Benjamin  G.  Boardman,  junior,  one  of  his  sous, 
erroneously  claiming  title  in  severalty  to  all  these  parcels,  conveyed 
three  of  them  to  different  persons.  The  title  thus  claimed  by  Benjamin 
G.  Boardman,  junior,  was  founded  upon  a  purchase  of  these  four  par- 
cels at  a  tax  sale,  which  sale  has  been  declared  void  bj-  a  recent  de- 
cision of  this  court.  Barnes  v.  Boardman,  149  Mass.  106.  The 
grantee  of  one  of  the  parcels  thus  conveyed  by  Benjamin  G.  Boardman, 
junior,  one  Harrigan,  conveyed  the  same  to  the  respondent  Lynch, 
who  purchased  it  in  good  faith.  The  petitioners  in  their  petition  for 
partition  in  the  case  at  bar  are  the  children  and  heirs  of  Charles  W., 
one  of  the  sons  of  Benjamin  G.  Boardman,  senior,  who  have  brought 
separate  petitions  for  the  partition  of  these  four  separate  parcels.  The 
respondents  in  this  petition  are  'Lynch,  who  claims  under  one  of  the 
deeds  from  Benjamin  G.  Boardman,  junior,  and  the  heirs  or  devisees 
of  the  two  other  children  of  Benjamin  G.  Boardman,  senior.  None  of 
the  respondents  object  to  the  partition  of  the  parcel  in  question  except 
Lynch,  and  the  questions  presented  are  whether  he  can  object  that  par- 
tition of  all  the  four  parcels  of  the  land  which  descended  to  the  chil- 
dren of  Benjamin  G.  Boardman,  senior,  as  tenants  in  common,  is  not 
sought  in  this  proceeding,  and  whether  this  petition  can  be  maintained 
against  him  for  partition  of  this  single  parcel.  The  deed  from  Benjamin 
G.  Boardman,  junior,  under  which  Lynch  claims,  purported  to  convey 
the  whole  of  the  parcel  described  therein,  and  the  contention  of  the 
petitioners  is  in  substance  tliat  they  maj-,  without  recognizing  its  full 

1  So  Stewart  v.  Allegheny  Nat.  Bank,  101  Pa.  342  (1882).  But  see  Whltton  v. 
Whitton,  38  N.  H.  127  (1859).     Cf.  Huffman  y.  Darling,  153  Iiid.  22  (1899). 
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validity  as  an  operative  convej-ance,  recognize  it  to  the  limited  extent 
of  convej-ing  the  interest  of  Benjamin  G.  Boardman,  junior,  in  the  par- 
cel therein  described,  and  that  Lynch  may  thus  be  treated  as  their 
cotenant  in  this  parcel  only. 

That  a  deed  of  a  portion  of  the  common  land  by  metes  and  bounds, 
even  where  it  is  composed  of  separate  parcels,  may  be  treated  as  void 
by  the  other  cotenants,  is  well  settled.  Nor  can  a  tenant  in  common  en- 
force partition  of  a  part  of  the  common  land  situate  in  the  same  count}', 
except  by  consent  of  all  the  cotenants.  Bartlet  v.  Harlow,  12  Mass. 
348;  Varnum  v.  Abbot,  12  Mass.  474;  Miller  v.  Miller,  13  Pick. 
237  ;  Blossom  v.  Brightman,  21  Pick.  283,  284  ;  Marks  v.  Sewall,  120 
Mass.  174,  177.  The  cotenants  must  either  treat  the  deed  of  the 
separate  parcel  to  Lynch  as  good,  or  must  avoid  it.  If  it  is  treated  by 
them  as  good,  then  L3-nch  is  entitled  to  the  parcel  it  undertakes  to  con- 
vey. If  they  avoid  it,  they  have  no  further  concern  with  Lynch,  but 
must  proceed  against  Benjamin  G.  Boardman,  junior,  for  a  division  of 
the  whole  common  land.  They  cannot  treat  the  deed  as  good  to  the  ex- 
tent of  conveying  the  interest  of  Benjamin  G.  Boardman,  junior,  in  the 
specified  parcel,  and  thus  make  Lj-nch  their  cotenant  in  a  distinct  por- 
tion of  the  common  land.  Benjamin  G.  Boardman,  junior,  had  no 
more  right  to  convey  his  interest  in  such  a  parcel  than  the  parcel  itself, 
nor  did  he  undertake  to  do  so. 

If,  as  the  result  of  a  partition  between  the  other  cotenants  and  Ben- 
jamin G.  Boardman,  junior,  the  lot  of  land  conveyed  to  Lynch  shall  be 
assigned  to  Benjamin  G.  Boardman,  junior,  then  the  convej'ance  made 
by  him  might  operate  by  way  of  estoppel  against  him.  Varnum  v. 
Abbot,  12  Mass.  474.  Whether  such  a  partition  will  be  made  is  indeed 
uncertain,  but  Lynch  is  entitled  to  the  chance  that  it  may  be  made,  and 
that  thus  he  may  be  invested  with  a  title. 

The  petitioners  have  brought  a  separate  petition  for  partition  of  the 
lot  unconveyed  by  Benjamin  G.  Boardman,  junior,  and  separate  peti- 
tions for  partition  of  each  of  three  several  lots  conveyed  by  him.  It 
maj'  be  that  the  four  lots  are  of  equal  value ;  if  so,  it  is  not  just  that 
the  other  cotenants  should  be  allowed  to  prevent  Lynch  or  the  other  in- 
dividual grantees  from  having  the  interest  of  Benjamin  G.  Boardman, 
junior,  in  the  unconvej'ed  parcel  considered  in  the  division ;  nor  should 
it  in  this  way  be  retained  for  him.  Yet  such  would  be  the  probable 
effect  of  the  course  proposed.  It  maj*  be  that  the  lots  are  of  verj'  un- 
equal value,  and  that  the  unconveyed  parcel  is  worth  much  more  than 
the  parcels  conve3'ed,  perhaps  three  or  four  times  as  much.  If  so, 
a  partition  might  be  made  which  would  assign  to  Benjamin  G.  Board- 
man,  junior,  the  three  parcels  which  he  has  conveyed  separately.  It  is 
not  an  answer  to  sa}',  that,  in  a  petition  for  partition  of  the  whole  es- 
tate held  by  the  tenants  in  common,  the  respondent  L3-ncii  could  not 
be  heard.  The  conveyances  made  by  Benjamin  G.  Boardman,  junior, 
were  made  erroneously,  by  reason  of  a  supposed  title  distinct  from  that 
of  the  tenants  in  common.     It  is  to  be  presumed  that  he  will  desire  to 
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see  justice  done  his  grantees  as  far  as  possible  in  the  division,  and  cer- 
tainly that  he  will  not  seek  to  hold  on  to  the  share  of  the  fourth  parcel 
which  his  cotenants  would  leave  him,  as  against  the  conveyances  made 
by  him.  While  partition  is  to  be  made  with  reference  to  the  rights  of 
cotenants,  there  is  no  reason  wh3',  these  being  fully  regarded,  it  should 
not  be  made  so  as  to  protect  those  who  may  be  protected  and  benefited 
incidentally.  Freeman  on  Cotenancy  and  Partition,  §  205.  When  an 
estate  in  common  consists  of  several  parcels,  it  is  not  necessary  that 
there  should  be  assigned  to  each  cotenant  a  share  in  each  parcel. 
Hagar  v.  Wiswall,  10  Pick.  152.  It  is  possible,  certainly,  that  in 
the  partition  so  made  Lynch  will  not  receive  as  much  as  the  petitioners 
propose  to  allot  to  him,  or  that,  if  a  separate  parcel  is  assigned  to  Ben- 
jamin G.  Boardman,  junior,  in  the  partition,  it  will  be  one  other  than 
that  in  which. Lynch  is  interested.  This  is  a  matter  which  he  must 
consider.  He  has  a  legal  right  that  the  tenants  in  common  shall  recog- 
nize the  deed  as  valid  which  purported  to  convey  to  him  by  metes  and 
bounds  a  parcel  of  the  common  estate,  or  that  they  should  treat  it  as 
invalid  and  deal  only  with  his  grantor,  leaving  to  Lynch  such  remedies 
as  he  may  have. 

In  Bigelow  v.  Littlefield,  52  Maine,  24,  the  precise  question  here  dis- 
cussed was  passed  upon,  and  it  was  there  held  that,  where  partition 
of  real  estate  is  to  be  enforced  bj'  legal  process,  the  partition  of  the 
whole  tract  held  in  common  must  be  petitioned  for  at  the  same  time, 
that  one  tenant  in  common  could  not  enforce  partition  of  a  part  only  of 
the  common  estate,  and  that  a  conveyance  by  a  tenant  in  common  of  a 
part  only  of  the  land  thus  held  would  not  authorize  a  cotenant  to  en- 
force partition  of  such  part  against  the  grantee,  leaving  the  rest  of  the 
estate  unpartitioned.  In  that  case  a  husband  and  wife  were  cotenants; 
the  husband  conve3-ed  to  one  Hilton  (who  afterwards  conveyed  a  por- 
tion thereof  to  one  Littlefleld)  a  certain  tract  of  the  common  estate 
bj'  metes  and  bounds,  for  a  full  consideration,  and  the  wife  then  peti- 
tioned for  a  partition  of  the  tract  thus  conveyed.  It  is  there  said,  that, 
if  the  petitioner  had  asked  to  have  the  whole  estate  partitioned,  the 
title  of  the  respondents  could  have  been  protected  by  setting  off  to  the 
husband  the  part  of  the  land  held  by  them,  leaving  to  the  wife  the  re- 
mainder ;  or  if  the  land  conveyed  to  the  respondents  was  more  than 
the  husband's  portion,  the  title  of  the  respondents  could  be  protected 
to  the  extent  of  the  husband's  interest  in  the  whole  tract.  This  case 
does  not  differ  in  principle  from  that  at  bar ;  indeed,  if  Lynch  were  the 
only  grantee,  it  would  be  precisely  parallel.  While  in  the  case  at  bar, 
taken  in  connection  with  the  other  cases,  there  is  more  than  one 
grantee  and  one  tract  of  land,  and  while  there  may  be  less  chance  that 
all  will  be  protected,  and  some  may  and  some  may  not  be,  the  grantees 
have  the  right  that  the  whole  share  of  Benjamin  G.  Boardman,  junior, 
in  the  common  estate,  be  considered  in  any  partition,  and  that  they 
should  not  be  required  to  limit  themselves  to  his  proportion  of  the  three 
tracts  which  he  assumed  to  convey  in  severalty.    The  cotenants  should 
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not  be  permitted  to  divide  the  common  estate  into  parcels,  and  then 
seek  partition  of  some  of  these  parcels  only. 

It  is  a  minor  matter,  but  not  unworthy  of  notice,  that  the  proceedings 
initiated  by  the  cotenants  require  four  distinct  suits,  with  their  at- 
tendant costs  and  expenses,  whereas,  if  one  had  been  brought  without 
reference  to  the  deeds  to  Lynch  and  others,  the  whole  matter  would 
have  been  settled  bj-  a  single  petition.  For  the  reasons  stated,  a  ma- 
jority of  the  court  are  of  opinion  that  the  entry  should  be. 

Petition  dismissed} 


KENNEDY  v.   BOYKIN. 

Supreme  Court  of  South  Carolina.     1892. 

^Reported  35  S.  C.  61.] 

McIvER,  C.  J.''  The  object  of  this  action  is  to  obtain  partition  of 
certain  real  estate  in  the  County  of  Kershaw,  which  formerly  belonged 
to  Burwell  Boykin,  and  was  by  his  will  given  to  his  three  sons, 
Thomas  L.  Boykin,  John  Boykin,  and  Eugene  Boykin,  upon  the  death 
of  their  mother,  charged  with  the  paj-ment  of  certain  legacies  to  their 
sisters.  The  mother  having  died  and  the  two  sons,  John  and  Eugene, 
having  died  intestate,  and  the  legacies  to  the  daughters  having  been 
provided  for,  the  time  for  partition  of  the  land  has  arrived,  and  the 
purpose  now  is  to  obtain  partition  amongst  Thomas  L.  Boykin,  in  his 
own  right  and  as  heir  at  law  of  his  mother  and  of  his  two  deceased 
brothers,  and  the  other  heirs  at  law  of  these  parties.  There  is  no  con- 
test between  the  co-tenants  as  to  their  shares  or  as  to  their  right  to 
partition,  and  it  seems  to  be  conceded  that  the  share  of  Thomas  L. 
Boykin  in  the  land  remaining  for  partition  is  41-90  thereof. 

The  only  controversj-  is  between  certain  mortgage  creditors  of 
Thomas  L.  Boykin.  Of  these  there  are  three  practical]}-,  though  there 
seems  to  have  been  another  mortgage  to  Charlotte  Ta^-lor,  assigned  to 
A.  H.  H.  Stuart,  which,  however,  is  not  represented  in  this  case,  and 
not  having  been  considered  by  the  court  below,  is  not  before  us.  Of 
the  three  mortgages  which  are  to  be  considered,  the  oldest  is  a  mort- 
gage to  Louis  D.  DeSaussure,  which,  though  assigned  to  the  defend- 
ants, Pelzer,  Rodgers  &  Co.  and  A.  B.  Rose,  as  trustee,  will,  for  the 
sake  of  convenience,  be  designated  as  the  DeSaussure  mortgage.  The 
next  in  date  is  a  mortgage  to  the  defendants,  Witte  Bros.  The  last  in 
date  is  a  mortgage  to  the  defendant,  J.  A.  Armstrong.  The  DeSaussure 
mortgage  purports  to  be  a  mortgage  on  823  acres  of  land,  described 
by  metes  and  bounds.  The  "Witte  mortgage  purports  to  be  a  mortgage 
on  2,000  acres  of  land,  more  or  less,  likewise  described  bj-  metes  and 
bounds,  which,  it  seems  to  be  conceded,  does  not  embrace  any  of  the 

1  See  Grady  v.  Maloso,  92  Wis.  666  (1896). 

2  Only  part  of  the  opiaion  is  given. 
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823  acres  covered  bj  the  DeSaussure  mortgage ;  but  in  the  record  of 
this  mortgage,  doubtless  through  an  error  of  "the  recording  officer,  the 
quantity  of  laud  covered  by  the  mortgage  is  stated  as  200,  instead  of 
2,000  acres,  more  or  less.  And  the  Armstrong  mortgage  purports  to 
be  a  mortgage  on  the  undivided  interest  of  Thomas  L.  Boykin  in  the 
lands  of  Burwell  Boykin,  deceased.  Such  other  facts  as  maj'  be  neces- 
sary' to  a  proper  understanding  of  the  questions  raised  by  this  appeal 
may  be  gathered  from  the  master's  reports  and  the  decree  of  his  honor, 
Judge  Hudson,  which  should  be  incorporated  in  the  report  of  this 
case,  as  well  as  from  the  previous  case  oi  JSoykin  v.  Boykin,  21  S.  C. 
513. 

The  Circuit  Judge  held  that  the  823  acres  covered  by  the  DeSaussure 
mortgage  was  not  the  separate  propertj*  of  Thomas  L.  Boykin,  held 
by  him  under  a  parol  gift  from  his  father,  as  contended  for  bj'  the 
present  holders  of  that  mortgage ;  that  as  to  the  amount  due  on  that 
mortgage,  the  master  was  right  in  reducing  the  rate  of  interest  from 
15  to  7  per  cent  on  the  mortgage  after  the  settlement  between  mort- 
gagor and  mortgagee  on  the  1st  March,  1873,  when  the  balance  then 
due  on  the  mortgage  debt  was  ascertained;  that  in  the  partition,  equity 
would  require  that  the  823  acres  covered  bj-  the  DeSaussure  mortgage 
should  be  allotted  to  Thomas  L.  Boykin,  so  as  to  render  the  security 
of  the  mortgage  available,  provided  the  same  can  be  done  without 
prejudice  to  the  other  co-tenants  and  without  injury  to  the  other 
mortgagees ;  that  as  to  the  mistake  in  the  record  of  the  Witte  mort- 
gage, the  holders  thereof  are  not  to  suffer  bj'  the  error  of  the  recording 
officer,  but  anj'  loss  which  may  occur  by  reason  of  such  error  must 
fall  upon  the  subsequent  pui'chaser  or  creditor.  But  in  this  particular 
case,  there  being  no  error  in  the  record  as  to  the  boundaries,  that  was 
sufficient,  notwithstanding  the  mistake  in  quantit3',  to  affect  subsequent 
purchasers  or  creditors  with  notice,  and  therefore  he  concurs  with  the 
master  in  holding  that  the  Witte  mortgage,  as  against  Armstrong,  is 
good  for  the  2,000  acres ;  that  Witte  Bros,  have  an  equity  to  have  the 
2,000  acres  covered  by  their  mortgage,  or  at  least  so  much  thereof  as 
will  amount  to  his  share,  allotted  to  Thomas  L.  Boykin  in  the  partition, 
provided  the  same  can  be  done  without  prejudice  to  the  rights  of  the 
other  co-tenants  and  the  holders  of  the  senior  mortgage  to  DeSaussure  ; 
that,  if  it  is  possible,  without  prejudice  to  the  rights  of  the  other  co- 
tenants,  to  allot  to  Thomas  L.  Boykin  the  823  acres  and  the  2,000 
acres,  then  the  DeSaussure  mortgage  would  be  a  valid  lien  on  41-90 
of  the  823  acres,  and  the  Witte  mortgage  would  be  a  valid  lien  on 
41-90  of  the  2,000  acres  ;  that  if  a  sale  should  be  necessary  in  order 
to  effect  partition,  then  41-90  of  what  the  823  acres  would  bring, 
should  be  applied  to  the  DeSaussui-e  mortgage,  and  41-90  of  what 
the  2,000  acres  would  bring  should  be  applied  to  the  Witte  mortgage, 
and  41-90  of  what  any  other  lands  that  Thomas  L.  Bo3kin's  interest 
would  cover  should  be  applied  to  the  Armstrong  mortgage ;  and  that 
a  writ  of  partition,  according  to  the  usual  practice  of  the  court,  do 
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issue,  containing  directions  to  carry  out  as  far  as  practicable  the  views 
above  announced. 

From  this  decree  each  of  the  mortgage  creditors  except  Witte  Bros, 
appeal  upon  the  several  grounds  set  out  in  the  record,  which  should 
likewise  be  embraced  in  the  report  of  this  case.  Without  stating  these 
grounds  specificallj-  here,  we  will  proceed  to  state  what  we  understand 
to  be  the  several  questions  presented  thereby' : 

Ist.  Whether  there  was  error  in  reducing  the  rate  of  interest  on 
the  debt  secured  bj-  the  DeSaussure  mortgage  from  15  to  7  per  cent 
per  annum. 

2d.  Whether  there  was  error  in  holding  that  if  upon  partition  in 
kind,  the  823  acres  be  allotted  to  Thomas  L.  Boj-kin  as  his  share,  the 
DeSaussure  mortgage  would  be  a  lien  onlj-  on  41-90  thereof. 

3d.  Whether  there  was  error  in  holding  that  if  the  land  be  sold, 
then  onh-  41-90  of  the  proceeds  of  the  sale  of  the  823  acres  should  be 
applied  to  that  mortgage. 

4th.  Whether  there  was  any  error  in  the  ruling  as  to  the  effect  of 
the  mistake  in  the  record  of  the  Witte  mortgage. 

5th.  Whether  there  was  error  in  not  holding  that  the  Witte  mort- 
gage was  void  for  uncertaintj-  in  the  description  of  the  lands  covered 
thereby. 

6th.  Whether  there  was  error  in  ascertaining  the  amount  due  on 
the  DeSaussure  mortgage. 

As  to  the  first  and  sixth  questions,  which  are  more  questions  of 
fact  than  of  law,  we  agree  to  the  conclusions  reached  bj-  the  Circuit 
Judge  for  the  reasons  given  by  him,  and  do  not  deem  it  necessary  to 
add  anj'thing  to  what  he  has  said. 

As  to  the  second  question,  we  think  there  was  error  in  holding  that 
if  the  823  acres  covered  by  the  DeSaussure  mortgage  should  be 
allotted  to  Thomas  L.  Boykin  on  the  partition  as  his  share  of  the 
common  propertj',  the  lien  of  that  mortgage  would  extend  onlj^  to 
41-90  of  the  823  acres.  There  seems  to  be  no  doubt  that  at  the  time 
these  several  mortgages  were  given,  Thomas  L.  Boykin  supposed  that 
he  had  a  good  title  in  severalty  to  all  of  the  land,  as  the  survivor  of 
his  two  brothers,  John  and  Eugene ;  and  this  doubtless  continued  to 
be  bis  impression  until  the  decision  of  this  court  in  the  case  of  Boykin 
V.  Boykin  (21  S.  C.  513),  was  rendered  on  the  10th  of  October,  1884, 
When,  therefore,  Thomas  L.  Boykin  executed  the  DeSaussure  mort- 
gage, he  must  be  regarded  as  intending  in  good  faith  to  give  a  lien 
on  the  whole  of  the  823  acres,  which  he  supposed  at  the  time  he  had 
a  full  right  to  do.  But  when  it  was  ascertained  that  Thomas  L. 
Boykin  was  onlj'  entitled  to  an  undivided  interest  in  the  whole  of  the 
land,  which  seems  to  be  conceded  is  the  41-90  thereof,  it  does  not  bj- 
any  means  follow  that  the  lien  extends  only  to  that  proportion  of  the 
823  acres,  after  they  have  been  allotted  to  Thomas  L.  Boykin  as  his 
share  of  the  whole  propert}'.  His  intention  was  to  give  a  lien  on  every 
foot  of  the  823  acres,  and  although  that  intention  may  be  either  entirelj' 
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or  partiallj'  defeated  by  tlie  failure  to  allot  the  whole  or  anj-  part  of 
the  823  acres  to  Thomas  L.  Boykin  as  his  share  of  the  common  prop- 
erty', yet  if  the  whole  or  any  part  of  the  823  acres  should  be  allotted  to 
Thomas  L.  Boykin  on  the  partition  as  his  share  of  the  common  prop- 
erty, we  see  no  reason  why  his  intention  should  not  be  carried  out  by 
extending  the  lien  to  such  portion  of  the  823  acres,  whether  it  be  a 
part  or  the  whole,  as  may  be  allotted  to  Thomas  L.  Boykin  as  his 
share  of  the  common  property.  Indeed,  we  think  the  question  is 
practically  decided  adversely  to  the  view  taken  by  the  Circuit  Judge 
in  the  case  of  Young/  v.  Edwards,  33  S.  C.  404 ;  for  although  that 
was  a  case  of  an  absolute  conveyance  by  deed,  and  this  is  a  case  of  a 
mortgage,  yet  we  think  that  the  equitable  principles  upon  which  that 
decision  rested  are  equally  applicable  to  the  case  of  a  mortgage. 

There  can  be  no  doubt  that  where  a  tenant  in  common  gives  a 
mortgage  on  a  specific  part  of  the  common  property,  describing  it  by 
metes  and  bounds,  under  a  belief  that  he  owned  the  same  in  severalty, 
the  mortgagee  has  an  equity  to  require,  when  partition  is  sought  by 
the  other  co-tenants,  that  it  shall  be  so  made  as  to  allot  the  specific 
portion  covered  by  the  mortgage  as  the  share  of  the  mortgagor,  and 
thereby  save  the  lien  of  the  mortgage,  provided  this  can  be  done  withovt 
prejudice  to  the  rights  of  the  other  co-tenants  ;  and  this  equity-,  where 
there  are  several  successive  mortgages,  inures  to  each  mortgagee  in 
the  order  of  the  dates  of  the  several  mortgages.  This  is  upon  the 
maxim,  Qui  prior  est  tempore  potior  est  jure,  as  well  as  upon  the  well 
recognized  doctrine  that  where  a  mortgagor  has  made  several  successive 
sales  of  portions  of  the  mortgaged  premises,  and  the  mortgagee  comes 
for  foreclosure,  the  property'  must  be  sold  in  the  inverse  order  of  the 
sales  made  bj'  the  mortgagor.  Norton  v.  Lewis,  3  S.  C.  25 ;  Lynch 
V.  Hancock,  14  Id.  66;  Warren  v.  Raymond,  17  Id.  163.  It  seems 
to  us,  therefore,  that  the  holders  of  the  DeSaussure  mortgage  have 
the  first  equity,  of  course,  subordinate  to  the  rights  of  the  other  co- 
tenants,  to  require  that  either  the  whole  of  the  823  acres  or  so  much 
thereof  as  may  be  necessary  to  pay  their  debt  be  allotted  to  Thomas 
L.  Boykin  as  his  share  of  the  common  property ;  and  that  Witte  Bros, 
have  a  similar  equitj*  to  require  that  so  much  of  the  land  covered  by 
their  mortgage  as  may  be  necessary  to  pay  their  debt  shall  be  allotted 
to  Thomas  L.  Boykin  as  his  share  of  the  common  propert}',  provided 
the  same  can  be  done  without  prejudice  to  the  interests  of  the  other 
co-tenants,  and  without  prejudice  to  the  superior  equity  of  the  holders 
of  the  senior  mortgage.  The  same  principles  would  apply  to  the 
Armstrong  mortgage,  which  being  junior  to  the  other  two,  must  take 
rank  in  enforcing  its  equities  according  to  its  date. 

This  brings  us  to  the  third  question,  which  is  really  disposed  of  by 
what  we  have  said  in  considering  the  second  question ;  for  the  same 
equitable  principles  should  apply,  and  the  same  priorities  be  preserved 
in  case  of  a  sale,  as  in  case  of  a  partition  in  kind,  as  far  as  the  same 
is  practicable.     It  seems  to  us,  therefore,  that  if  a  sale  becomes  neces- 
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sary,  the  property  should  be  divided,  provided  the  same  can  be  done 
without  prejudice  to  the  interests  of  the  other  co-tenants,  so  that  the 
specific  portions  covered  by  the  DeSaussure  and  Witte  mortgages  may 
be  sold  separately,  and  that  the  proceeds  of  the  sale  of  the  823  acres, 
or  so  much  thereof  as  may  be  necessary  to  pay  the  balance  due  on  the 
DeSaussure  mortgage,  provided  the  same  does  not  exceed  the  share 
of  Thomas  L.  Boykin  in  the  common  propertj',  be  applied  to  the 
extinguishment  of  the  DeSaussure  mortgage,  and  that  if  any  balance 
should  then  remain  due  to  Thomas  L.  Boykin,  so  much  of  the  proceeds 
of  the  sale  of  the  property  covered  by  the  Witte  mortgage  as  may  be 
necessary  shall  be  applied  to  the  satisfaction  of  the  debt  secured  by 
the  Witte  mortgage,  provided  the  amount  so  applied  shall  not  exceed 
the  share  of  Thomas  L.  Boykin  in  the  common  propert}-;  and  if  there 
should  be  still  any  balance  due  to  Thomas  L.  Boykin  on  account  of  his 
share  of  the  common  property,  such  balance  to  the  extent  necessary 
for  the  purpose  shall  be  applied  to  the  satisfaction  of  the  Armstrong 
mortgage,  and  the  remainder,  if  anj-,  shall  be  paid  to  Thomas  L. 
Boykin.  If,  however,  it  shall  prove  to  be  impracticable  for  the  prop- 
erty to  be  sold  in  parcels  as  above  indicated  without  prejudice  to  the 
rights  and  interests  of  the  other  co-tenants,  whose  superior  rights 
must  in  all  contingencies  be  respected,  it  will  then  be  for  the  court  to 
devise  some  other  scheme  for  the  preservation,  as  far  as  possible,  of 
the  respective  rights  of  the  several  parties,  upon  the  principles  above 
indicated  as  far  as  they  can  be  practicallj'  applied.  It  follows,  there- 
fore, that  the  judgment  of  the  court  below  must  be  modified  in  this 
respect  so  as  to  conform  to  the  principles  herein  announced. 

Messrs,  W.  D.  Trantham  and  J.  D.  Dunlap,  for  J.  A.  Armstrong, 
appellant. 

Mr.  H.  A.  De  Saussure,  for  Pelzer,  Eodgers  &  Co.  and  A.  B.  Rose, 
trustee.  * 

Messrs.  Buist  &  Buist  and  J.  T.  Hay,  for  Witte  Bros.,  respondents. 

Joint  Ownership  in  Peksonal  Property.  —  Personal  property  maybe  held  jointly 
or  in  common.  There  is  of  course  no  interest  corresponding  to  coparcenary  In  real 
estate.  A  conveyance  of  personal  property  to  two  or  more  simply  makes  them  joint 
owners ;  but  there  ai-e  special  rules  as  to  partners  and  the  owners  of  ships.  The  modern 
Statutes  which  declare  that  a  conveyance  to  two  or  more  shall  presumptively  be  taken 
to  create  a  tenancy  in  common,  have  sometimes  no  application  to  personal  property. 

Each  joint  owner  or  owner  in  common  of  a  chattel  personal  has  a  right  to  the  posses- 
sion, and  no  action  of  trespass  or  trover  lies  against  him  at  the  suit  of  his  co-owner  for 
taking  or  keeping  possession  of  it. 

But  I.  It  seems  that  trespass  will  lie  by  an  owner  in  common  of  a  chattel  personal 
against  his  co-tenant  for  the  destruction  of  the  chattel.     See  Co.  Lit.  200  a. 

II.  Trover  lies  at  the  suit  of  an  owner  in  common  of  a  chattel  personal  against  his 
co-owner^or  so  dealing  with  the  chattel  as  to  render  any  future  use  of  the  chattel  by 
the  plaintiff  impossible.  See,  for  example,  Needham  v.  Hill,  127  Mass.  133  (1879). 
The  cases  are  collected  Freem.  Co-ten.  §§  306,  307,  312-318. 

III.  Whether  a  sale  of  a  chattel  personal  by  an  owner  in  common,  who  represents 
himself  as  the  sole  owner  and  professes  to  pass  the  title  to  the  whole  chattel,  be  a  con- 
version, is  a  question  which  has  been  much  mooted.  The  weight  of  authority  in  the 
United  States  is  in  the  affirmative.     See  the  cases  collected  in  Freem.  §§  308-311. 
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IV.  If  there  are  owners  in  common  of  chattels  of  the  same  quality  and  readily  divisi- 
ble, such  as  grain,  it  is  commonly  held  in  America  that  one  of  them  may  claim  the 
right  to  take  his  share,  and  if  he  is  refused,  may  maintain  trover,  —  see  2  Kent  Com. 
(12th  ed.)  365,  note  1 ;  Freem.  §  252  ;  Lobdell  v.  Stowell,  51  N.  Y.  70  (1872),  —  or  even 
replevin,  Yornig  v.  Miles,  20  Wis.  615  (1866) ;  Piazuk  v.  White,  23  Kans.  621  (1880). 

There  is  no  mode  of  obtaining  partition  of  chattels  personal  at  law,  unless  replevin  of 
grain,  &c.  (see  IV.  supra),  be  so  considered.  A  bill  in  equity  for  partition  of  personal 
chattels  is  allowed  at  the  present  day  in  many  of  the  States  ;  the  first  time  such  a  bill 
was  sustained  seems  to  have  been  Smith  v.  Smith,  i  Rand.  95  (1826).  See  Freem. 
§426. 


BOOK  xm. 

CURTESY   AND   DOWER. 


CHAPTER    L 
CURTESY. 

Lit.  §  35.  Tenant  by  the  curtesy  of  England  is,  where  a  man 
taketh  a  wife  seised  in  fee  simple  or  in  fee  tail  general,  or  seised  as  heir 
in  tail  especial,  and  hath  issue  by  the  same  wife  male  or  female  born 
alive,  albeit  the  issue  after  dieth  or  liveth,  yet  if  the  wife  dies,  the  hus- 
band shall  hold  the  land  during  his  life  by  the  law  of  England.  And 
he  is  called  tenant  by  the  curtesy  of  England,  because  this  is  used  in 
no  other  realm  but  in  England  only. 

And  some  have  said,  that  he  shall  not  be  tenant  by  the  curtes}',  un- 
less the  child,  which  he  hath  bj-  his  wife,  be  heard  cry  ;  for  b^-  the  cry  it 
is  proved,  that  the  child  was  born  alive.     Therefore  qucere. 

Co.  Lit.  29  a.  "  Taketh  a  wife  seised."  And  first  of  what  seisin  a 
man  shall  be  tenant  bj'  the  curtesy'.  There  is  in  law  a  twofold  seisin, 
viz.  a  seisin  in  deed,  and  a  seisin  in  law,  whereof  more  shall  be  said 
sect.  [448],  and  681.  And  here  Littleton  intendeth  a  seisin  in  deed,  if 
it  may  be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee 
simple  or  fee  tail  general,  and  these  lands  descend  to  his  daughter, 
and  she  taketh  a  husband  and  hath  issue,  and  dieth  before  any  entry, 
the  husband  shall  not  be  tenant  by  the  curtesy,  and  yet  in  this  case  she 
had  a  seisin  in  law ;  but  if  she  or  her  husband  had  during  her  life 
entered,  he  should  have  been  tenant  by  the  curtesy.  A  man  seised  of 
an  advowson  or  rent  in  fee  hath  issue  a  daughter  who  is  married,  and 
hath  issue,  and  dieth  seised,  the  wife,  before  the  rent  became  due  or 
the  church  became  void,  dieth,  she  had  but  a  seisin  in  law,  and  yet  he 
shall  be  tenant  bj-  the  curtes}-,  because  he  could  by  no  industrj'  attain 
to  any  other  seisin.  Et  impotentia  excusat  legem}  But  a  man  shall 
not  be  tenant  bj'  the  curtesy  of  a  bare  right,  title,  use,  or  of  a  reversion, 
or  remainder  expectant  upon  any  estate  or  freehold  unless' the  par- 
ticular estate  be  determined  or  ended  during  the  coverture. 

Co.  Lit.  29  b.  If  lands  be  given  to  a  woman  and  to  the  heirs  males 
of  her  bodj-,  she  taketh  a  husband,  and  hath  issue  a  daughter  and 
1  See  Eager  v.  Furnivall,  17  Ch.  D.  115  (1881). 
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dieth,  lie  shall  not  be  tenant  by  the  curtesy ;  because  the  daughter 
by  no  possibility  could  inherit  the  mother's  estate  in  the  land  ;  and 
therefore  where  Littleton  saith,  issue  by  his  wife  male  or  female,  it  is 
to  be  understood,  which  by  possibility  may  inherit  as  heir  to  her  mother 
of  such  estate.  ...  If  a  man  seised  of  lands  in  fee  hath  issue  a 
daughter,  who  taketh  husband  and  hath  issue,  the  father  dieth,  the 
husband  enters,  he  shall  be  tenant  by  the  curtesj',  albeit  the  issue  was 
had  before  the  wife  was  seised.  And  so  it  is  albeit  the  issue  had  died 
in  the  lifetime  of  her  father  before  any  descent  of  the  land,  yet  shall 
he  be  tenant  by  the  curtesy.  If  a  woman  seised  of  lands  in  fee  taketh 
husband,  and  by  him  is  big  with  child,  and  in  her  travail  dieth,  and  the 
child  is  ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  bj'  the 
curtesj-,  because  the  child  was  not  born  during  the  marriage,  nor  in 
the  life  of  the  wife,  but  in  the  mean  time  her  land  descended,  and  in 
pleading  he  must  allege,  that  he  had  issue  during  the  marriage. 

"  Born  alive."  If  it  be  born  alive  it  is  sufficient,  though  it  be  not 
heard  cry ;  for  peradventure  it  may  be  born  dumb.  And  this  is  re- 
solved clearlj'  in  Paine's  Case,  ubi  supra.  For  the  pleading  (as  hath 
been  said)  is,  that  during  the  marriage  he  had  issue  by  his  wife,  and 
upon  that  point  the  trial  is  to  be  had,  and  upon  the  evidence  it  must  be 
proved  that  the  issue  was  alive,  for  mortuus  exitus  non  est  exitus,  so 
as  the  crying  is  but  a  proof  that  the  child  was  born  alive,  and  so  is 
motion,  stirring,  and  the  like. 

Co.  Lit.  30  a.  By  the  custom  of  gavelkind  a  man  may  be  tenant  by 
the  curtesy  without  having  of  anj-  issue. 

"  Albeit  the  issue  after  dieth  or  liveth."  And  therefore  if  a  woman 
tenant  in  tail  general  taketh  a  husband,  and  hath  issue,  which  issue 
dieth,  and  the  wife  dieth  without  any  other  issue,  yet  the  husband  shall 
be  tenant  by  the  curtesy,  albeit  the  estate  in  tail  be  determined,  because 
he  was  entitled  to  be  tenant  joer  legem  Anglice  before  the  estate  in  tail 
was  spent,  and  for  that  the  land  remaineth.  But  if  a  woman  maketh 
a  gift  in  tail,  and  reserve  a  rent  to  her  and  to  her  heirs,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without  issue, 
the  wife  dieth,  the  husband  shall  not  be  tenant  by  the  curtesy  of  the 
rent,  for  that  the  rent  newly  reserved  is  bj-  the  act  of  God  determined, 
and  no  state  thereof  remaineth.  But  if  a  man  be  seised  in  fee  of  a 
rent  and  maketh  a  gift  in  tail  general  to  a  woman,  she  taketh  husband 
and  hath  issue,  the  issue  dieth,  the  wife  dieth  without  issue,  he  shall  be 
tenant  by  the  curtesy  of  the  rent,  because  the  rent  remaineth.  The 
diversity  appeareth. 

"  If  the  wife  dies  the  husband  shall  hold  the  land,  &c."  Four  things 
do  belong  to  an  estate  of  tenancj'  by  the  curtesy,  viz.  marriage,  seisin 
of  the  wife,  issue,  and  death  of  the  wife.  But  it  is  not  requisite  that 
these  should  concur  together  all  at  one  time.  And  therefore,  if  a  man 
taketh  a  woman  seised  of  lands  in  fee,  and  is  disseised,  and  then  have 
issue,  and  the  wife  die,  he  shall  enter  and  hold  by  the  curtesy.  So  if  he 
hath  issue  which  dieth  before  the  descent,  as  is  aforesaid. 
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And  albeit  the  state  be  not  consummate  until  the  death  of  the  wife, 
yet  the  state  hath  such  a  beginning  after  issue  had  in  the  life  of  the 
wife  as  is  respected  in  law  for  divers  purposes. 

First,  after  issue  had,  he  shall  do  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  ayowrj-  shall  be  made  only  upon  the  husband 
in  the  life  of  the  wife,  as  shall  be  said  hereafter  when  we  come  to  the 
apt  place.  Secondly,  if  after  issue  the  husband  maketh  a  feoffment  in 
fee,  and  the  wife  dieth,  the  feoffee  shall  hold  it  during  the  life  of  the 
husband,  and  the  heir  of  the  wife  shall  not  during  his  life  recover  it  in 
sur  cui  in  vita  ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate  at 
the  time  of  the  feoffment  was  an  estate  of  tenancy  by  the  curtesy 
initiate  and  not  consummate.  And  it  is  adjudged  in  29  E.  3,  that  the 
tenant  by  the  curtesy  cannot  claim  by  a  devise,  and  waive  the  state  of 
his  tenancy  by  the  curtesj',  because,  saith  the  book,  the  freehold  com- 
menced in  him  before  the  devise  for  term  of  his  life. 

Lit.  §  52.  And  memorandum,  that  in  every  case  where  a  man 
taketh  a  wife  seised  of  such  an  estate  of  tenements,  &c.  as  the  issue, 
which  he  hath  by  his  wife,  may  bj-  possibility  inherit  the  same  tene- 
ments of  such  an  estate  as  the  wife  hath,  as  heir  to  the  wife ;  in  this 
case,  after  the  decease  of  the  wife,  he  shall  have  the  same  tenements 
by  the  curtesj-  of  England,  but  otherwise  not. 

Co.  Lit.  40  a.  If  a  man  taketh  a  wife  seised  of  lands  or  tenements 
in  fee,  and  hath  issue,  and  after  the  wife  is  attainted  of  felonj'  so  as 
the  issue  cannot  inherit  to  her,  j-et  he  shall  be  tenant  bj-  the  curtesj', 
in  respect  of  the  issue  which  he  had  before  the  felonj-,  and  which  by 
possibility  might  then  have  inherited.  But  if  the  wife  had  been 
attainted  of  felony  before  the  issue,  albeit  he  hath  issue  afterward,  he 
shall  not  be  tenant  bj'  the  curtesy. 

Lit.  §  90.  Note,  none  shall  do  homage  but  such  as  have  an  estate 
in  fee  simple,  or  fee  tail,  in  his  own  right,  or  in  the  right  of  another. 
For  it  is  a  maxim  in  law,  that  he  which  hath  an  estate  but  for  term  of 
life,  shall  neither  do  homage  or  take  homage.  For  if  a  woman  hath 
lands  or  tenements  in  fee  simple,  or  in  fee  tail,  which  she  holdeth  of 
her  lord  by  homage,  and  taketh  husband,  and  have  issue,  then  the 
husband  in  the  life  of  the  wife  shall  do  homage,  because  he  hath  title 
to  have  the  tenements  by  the  curtesy  of  England  if  he  surviveth  his 
wife,  and  also  he  holdeth  in  right  of  his  wife.  But  if  the  wife  dies 
before  homage  done  by  the  husband  in  the  life  of  his  wife,  and  the 
husband  holdeth  himself  in  as  tenant  by  the  curtesj-,  then  he  shall  not 
do  homage  to  his  lord,  because  he  then  hath  an  estate  but  for  term 
of  life. 

Co.  Lit.  67  a.  "He  which  hath  an  estate  but  for  term  of  life."  A 
parson  or  vicar  of  a  church,  that  hath  a  qualified  fee,  and  yet  to  many 
intents  upon  the  matter  but  an  estate  for  life,  can  neither  receive  hom- 
age nor  do  homage,  as  a  bishop,  an  abbot,  or  anj-  such  like,  that  hath 
a  fee  absolute  may.  So  if  a  man  and  his  wife  be  seised  in  fee  of  a 
seigniory  in  the  right  of  his  wife,  the  husband  shall  not  receive  homage 
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alone,  but  he  and  his  wife  together.  But  if  the  husband  in  that  case 
hath  issue  by  his  wife,  then  he  shall  receive  homage  alone  during  the 
life  of  his  wife,  and  the  reason  is,  because  he  by  having  of  issue  is 
entitled  to  an  estate  for  term  of  his  own  life,  in  his  own  right,  and  yet 
is  seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare  tenant  for 
life.  But  if  his  wife  die,  then  he  hath  only  but  an  estate  for  life,  and 
then  he  cannot  receive  homage.  Yet  tenant  for  life  or  years  of  a 
seigniory  shall  have  ward,  marriage,  and  relief,  and  shall  suppose  that 
the  tenant  died  in  the  fealty  of  the  pi.  Fieri  possunt  homagia  libero 
homiiii  tarn  masculo  quam  foemiiiCBi  tarn  majori  quam  minori,  tarn 
clerico  quam  laico. 

"  And  have  issue,  then  the  husband  in  the  life  of  the  wife  shall  do 
homage."  The  reason  hereof  is  rendered  before,  and  also  that  after 
the  death  of  his  wife  he  being  but  a  bare  tenant  for  life  shall  do  no 
homage  ;  for  regularly  it  is  true,  that  he  that  cannot  receive  homage  in 
respect  of  the  weakness  of  his  estate  in  the  seigniory,  shall  not  do 
homage,  if  he  hath  a  like  estate  in  the  tenancy. 


DE  GREY  V.   RICHARDSON. 
Chancery.     1747. 
[Reported  3  Atk.  469.] 

The  first  bill  was  brought  by  the  executors  of  Hardwicke  Sewell  to 
establish  his  will,  and  the  trusts  thereof.  The  second  bill  states,  that 
by  virtue  of  a  settlement  made  in  1699,  on  the  marriage  of  the  father 
and  mother  of  Hardwicke  Sewell,  and  in  1703,  the  estates  therein 
mentioned  descended  on  him  as  their  son  and  heir  in  tail,  that  on  the 
27th  of  November,  1742,  he  died  without  issue,  and  upon  his  death  the 
estates  descended  on  the  plaintiffs  wife  Alice  the  sister  of  Hardwicke 
Sewell  as  heir  in  tail  general  under  the  settlement :  Alice  died  the  19th 
of  August,  1743,  leaving  two  children,  the  defendants  Hardwicke  Sewell 
Richardson  and  Alice  Richardson,  and  the  plaintiff  insists  that  he  is 
entitled  as  tenant  by  the  curtesy  to  the  possession  of  these  estates,  his 
wife  being  in  her  lifetime,  and  at  her  death,  seised  thereof,  and  leaving 
such  issue  as  aforesaid,  and  therefore  prays  to  be  let  into  the  posses- 
sion thereof,  and  to  receive  the  rents  for  his  life. 

Hardwicke  Sewell  Richardson,  plaintiff  in  the  third  bill,  and  son  of 
Plampin  Richardson,  insists  that  Alice  his  mother  was  never  seised  of 
these  estates,  nor  did  she,  or  her  husband  Plampin  Richardson  in  her 
right,  take  possession  thereof,  or  receive  any  part  of  the  rents,  and  there- 
fore lie  is  not  entitled  to  be  tenant  by  the  curtesy  :  Pram's  an  account  of 
the  rents  and  profits  of  the  estates  from  the  executors  of  Hardwicke 
Sewell,  and  that  they  may  be  placed  out  at  interest  till  he  comes  of  age. 
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The  rents  under  the  leases  were  payable  at  Michaelmas  and  Lad}-- 
Aa,y,  but  the  tenants  being  greatly  in  arrear  at  the  death  of  Hardwicke 
Sewell,  Alice  Richardson,  the  sister  of  Hardwicke  Sewell,  did  not 
receive  any  of  the  Lady-day  rent  notwithstanding  she  lived  four  months 
beyond  that  time,  nor  did  any  other  person  i-eceive  it  in  the  lifetime 
of  Alice. 

Mr.  Wilbraham,  counsel  for  Plampin  Richardson. 

Mr.  Noel  and  Mr.  Weldon,  counsel  for  Hardwicke  Sewell  Richard- 
son, the  son. 

Lord  Chanckllor  [Hardwicke].  This  is  a  matter  of  great  con- 
sequence to  husbands,  as  most  of  the  lands  in  England  are  let  out  upon 
leases  for  j-ears,  and  tenants  extremely'  backward  in  paying  their  rents, 
and  as  a  wife  may  have  a  right  for  a  year  or  two,  or  no  actual  entr^' 
made,  it  would  be  hard  for  this  reason  to  prevent  a  tenancy  by  the 
curtesj-. 

The  question  is  a  question  of  law,  whether  where  lands  on  which 
there  are  leases  for  years  existing,  and  a  rent  incurred,  descend  on  the 
wife  as  tenant  in  tail ;  and  she  survives  three  months  after  the  rent-day 
incurred,  but  has  made  no  entrj',  nor  was  there  an^'  rent  paid  during 
her  life,  is  such  a  possession  of  the  wife  as  will  make  the  husband 
tenant  by  the  curtesy  ? 

It  has  been  insisted  on  one  hand,  that  there  must  be  a  seisin  in  deed. 

And  on  the  other  hand,  that  if  the  seisin  in  deed  cannot  be  attained 
unto,  the  law  excuses  it ;  and  therefore  the  case  put  bj'  Lord  Coke  will 
afford  a  good  deal  of  argument  on  the  present  case  :  "A  man  seised 
of  an  advowson  or  rent  in  fee  hath  issue  a  daughter,  &c."    Co.  Lit.  29  a. 

To  go  by  steps,  here  is  an  estate  of  which  the  brother  was  seised  in 
tail,  descends  upon  the  sister  in  tail  general ;  the  possession  of  the 
lessee  was  the  possession  of  the  brother,  and  he  undoubtedly'  died 
seised,  afterwards  the  sister  became  seised. 

Supposing  she  had  died  before  Lady-daj',  I  should  have  had  no  doubt 
but  the  husband  would  have  been  tenant  by  the  curtesy,  because  he 
could  do  nothing  till  rent-day  came  ;  for  the  law  never  requires  a  man 
to  become  a  trespasser. 

Lord  Coke  says  in  his  comment  on  the  8th  section  of  Littleton,  15  a : 
"  If  the  father  maketh  a  lease  for  j'ears,  and  the  lessee  entereth  and 
dieth,  the  eldest  son  dieth  during  the  term  before  entry  or  receipt  of 
rent ;  the  younger  son  of  the  half  blood  shall  not  inherit,  but  the  sister, 
because  the  possession  of  the  lessee  for  3'ears  is  the  possession  of  the 
eldest  son,  so  as  he  is  actually  seised  of  the  fee  simple,  and  conse- 
quently the  sister  of  the  whole  blood  is  to  be  heir." 

There  is  not  a  stricter  case  than  this  of  possessio  Jratris,  and  j'et 
you  observe  Lord  Coke  says,  that  if  the  eldest  son  die  before  entr^-,  or 
receipt  of  rent,  the  sister  shall  inherit. 

Actually  seised  is  the  same  thing  as  seisin  in  deed ;  then  why  was 
not  the  wife  in  this  case  actuallj'  seised  ? 

Mr.  Noel  in  answer  to  this  refers  to  the  next  page  in  Co.  Lit.  15  b; 
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"What  then  is  the  law  of  a  rent,  advowson,  or  such  things  as  lie  in 
grant?  If  a  rent  or  an  advowson  do  descend  to  the  eldest  son,  and  he 
dieth  before  he  hath  seisin  of  the  rent,  or  present  to  the  church,  the 
rent  or  advowson  shall  descend  to  the  j'oungest  son,  for  that  he  must 
make  himself  heir  to  his  father :  and  therefore,"  saj-s  Mr.  Noel,  "  there 
ought  to  have  been  an  actual  seisin  of  the  rent,  or  Plampin  Richardson 
could  not  be  entitled  to  be  tenant  by  the  curtesy." 

Kut  the  consequence  I  draw  from  it  is  different  from  what  Mr.  Noel 
does;  for  in  the  same  section  he  saith,  "This  case  differeth  from  the 
case  of  the  tenancy  by  the  curtesy  ;  for  there,  if  the  wife  dieth  before 
the  rent-day,  or  that  the  church  become  void,  because  there  was  no 
laches  or  default  in  the  husband,  nor  possibility  to  get  seisin  ;  the  law, 
in  respect  of  the  issue  begotten  by  him,  will  give  him  an  estate  hy  the 
curtesy  of  England  ;  "  so  that  3-ou  observe  the  case  of  tenant  by  the 
curtesy  is  considered  more  favorably  than  a  possessio  fratris,  for  a 
possessio  fratris  asfacit  sororem  esse  hmredem  requires  some  act  to 
be  done  to  make  her  heir. 

Then  all  that  remains  in  the  present  case  is  the  laches  in  not  receiv- 
ing or  distraining  for  the  rent  that  became  due  at  Lad^'-day. 

The  receipt  of  rent  would  have  amounted  to  evidence  of  an  actual 
seisin,  and  if  the  trustees  under  the  will  of  the  brother  had  received 
any  rent  in  the  lifetime  of  the  wife,  would  have  been  a  material  ob- 
jection ;  but  no  rent  has  been  received  that  has  accrued  after  the  death 
of  the  brother  either  by  the  wife  or  any  person  against  her ;  and  there- 
fore is  a  very  strong  case,  to  make  the  husband  a  tenant  by  the  curtesy, 
as  the  possession  of  the  lessee  was  the  possession  of  the  wife,  and 
there  could  be  no  other  without  making  the  husband  a  trespasser. 

Lord  Hahdwicke  "  declared  the  will  of  Hardwicke  Sewell  to  be  well 
proved,  and  that  it  ought  to  be  established,  and  the  trusts  thereof  per- 
formed, and  decreed  the  same  accordinglj' :  and  as  to  the  testator's 
real  estate  he  ordered  the  master  to  inquire  what  part  thereof  was  com- 
prised in  the  two  settlements  dated  the  26th  of  February,  1699,  and 
the  13th  of  August,  1703,  and  what  particular  parts  of  the  testator's 
estate  descended  to  Alice,  the  late  wife  of  the  defendant  Plampin  Rich- 
ardson, the  mother  of  the  plaintiff  Hardwicke  Sewell  Richardson,  in 
tail,  and  what  particular  parts  of  the  estate  passed  by  the  testator's 
will  to  his  trustees  ;  and  also  to  inquire  what  parts  of  the  lands  which 
descended  to  the  defendant  Plampin  Richardson's  wife  in  tail  were  at 
the  testator's  death  standing  out  on  any  lease  or  leases  for  j-ears,  and 
of  what  particular  part  of  such  estate  the  testator  died  seised  in  actual 
possession,  and  to  state  the  same ;  and  his  Lordship  doth  declare  that 
he  is  of  opinion  that  the  defendant  Plampin  Richardson  is  entitled  to 
be  tenant  by  the  curtesy  of  all  such  lands  as  descended  to  his  late  wife 
in  tail,  whereof  any  leases  for  years  were  existing  at  the  testator's 
death,  which  continued  till  the  death  of  his  wife ;  but  that  he  is  not 
entitled  to  be  tenant  by  the  curtesy  of  any  part  of  such  lands,  whereof 
no  such  leases  for  years  were  existing  and  continuing  as  aforesaid."^ 
1  Cf.  Quinn  v.  Ladd,  37  Or.  261  (1899). 
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BUCKWORTH   u.  THIRKELL. 
King's  Bench.     1785. 
[Reported  Z  B.  &  P.  652  n.] 

This  was  a  case  reserved  from  the  Cambridge  Assizes.  Tlie  form  of 
the  action  was  replevin. 

Devise  to  trustees  and  their  heirs  to  receive  the  rents  and  profits  of 
a  certain  estate,  and  apply  them  for  the  maintenance  of  Mar_y  Barnes, 
till  she  arrived  at  the  age  of  21  years,  or  till  she  married ;  and  on  her 
arriving  at  such  age  or  marrying,  to  the  use  of  Mary  Barnes,  her  heirs 
and  assigns,  but  in  case  said  Mary  should  die  before  the  age  of  21 
years,  and  without  leaving  issue,  remainder  over.  Mary  married  and 
had  a  child,  which  child  died,  and  then  Mary  died  before  she  arrived  at 
the  age  of  21  years. 

The  question  was,  Whether  Mary's  husband  was  entitled  to  be  tenant 
by  the  curtesy. 

Wood  and  Le  Blanc,  for  the  plaintiff. 

Whitechurch  and  Wilson,  for  the  defendant. 

Lord  Mansfield.  Tenancj-  hy  the  curtesj'  existed  before  the  Stat. 
de  Donis,  and  the  definition  of  it  is,  that  the  wife  must  be  seised  of  an 
estate  of  inheritance,  which  bj'  possibility  her  issue  bj'  the  husband 
maj-  inherit,  and  there  must  be  issue  born.  Estates  at  that  time  were 
of  two  sorts,  conditional  or  absolute,  and  curtesy  applied  to  both 
equally.  I  cannot  agree  with  the  argument,  that  on  the  performance 
of  the  condition  by  birth  of  a  child  the  estate  became  absolute ;  it 
was  so  by.  a  subtilty  in  odium  of  perpetuitj',  and  for  the  special  purpose 
of  alienation,  but  for  no  other.  It  otherwise  reverted  to  the  donor  on 
failure  of  the  issue  according  to  the  original  restriction.  At  common 
law  the  onlj'  modification  of  estates  was  by  condition.  The  Statute  of 
Uses  introduced  a  greater  latitude  of  qualification,  but  there  arose  a 
great  dread  of  letting  in  perpetuities  bj'  means  of  the  extensive  opera- 
tion of  that  Statute,  and  in  the  time  of  Elizabeth  and  James  many 
cases  were  decided  with  a  view  to  prevent  that  effect ;  with  this  view  it 
was  allowed  to  bar  contingent  remainders  before  the  person  who  was  to 
take  came  into  esse  ;  others  were  held  to  be  too  remote  in  their  crea- 
tion. The  cases  proceeded  in  that  view  too  far,  and  estates  were  too 
much  loosened,  and  it  became  necessary  to  restrain  them  again ;  and  in 
the  time  of  the  troubles,  eminent  lawyers  who  were  then  chamber 
counsel,  devised  methods  which  on  their  return  to  Westminster  Hall, 
they  put  in  practice,  such  as  interposing  trustees  to  preserve  contingent 
remainders.  It  is  not  of  long  date  that  the  rules  now  in  use  have  been 
established.  I  remember  the  introduction  of  the  rule  which  prescribes 
the  time  in  which  .executory  devises  must  take  effect  to  be  a  life  or 
lives  in  being,  and  21  years  afterwards.    It  is  contended  that  this  is  a 
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conditional  limitation.  It  is  not  so,  but  a  contingent  limitation  ;  all  the 
cases  cited  go  upon  the  distinction  of  there  being  conditions  and  not 
limitations.  During  the  life  of  the  wife  she  continued  seised  of  a  fee 
simple  to  which  her  issue  might  by  possibility  inherit.  I  am  of  opinion, 
that  the  defendant  is  entitled  to  be  tenant  by  the  curtesy. 
The  rest  of  the  court  assenting, 

Judgment  for  the  defendant} 
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Supreme  Judicial  Couet  of  Massachusetts.     1834. 

[Reportedly  Pick.  161.] 

Writ  of  entry,  dated  May  10,  1833,  for  one  undivided  fourteenth  part 
of  a  tract  of  land  in  Lowell.  The  demandant  counted  upon  his  own 
seisin  within  thirty  years. 

The  defendants  pleaded  the  general  issue. 

At  the  trial,  before  Putnam,  J.,  it  appeared  that  Thomas  Fletcher, 
who  died  seised  of  the  demanded  premises  on  August  6,  1771,  by  his 
will,  devised  all  his  real  estate  to  his  two  daughters,  Rebecca  and 
Joanna,  with  cross-remainders,  reserving  the  use  of  one-third  part 
thereof  for  his  widow, *so  long  as  she  should  remain  such.  Rebecca, 
the  eldest  daughter,  on  January  9,  1773,  married  Jacob  Kittredge,  who 
died  in  1813.  Joanna,  the  youngest  daughter,  on  February  29,  1777, 
married  Benjamin  Melvin,  who  immediatelj'  entered  into  the  posses- 
sion of  the  land.  They  had  seven  children,  of  whom  the  demandant 
was  one.  Benjamin  Melvin,  the  father,  died  in  April,  1830,  and  his 
wife  died  in  September,  1826.  The  demandant  entered  upon  the 
demanded  premises  oa  July  12,  1832,  claiming  as  heir  to  his  mother. 

The  tenants  produced  an  office  copy  of  a  deed  from  Jacob  Kittredge 
and  his  wife  to  Benjamin  Melvin,  the  father,  dated  April  27,  1782, 
wherebj',  for  the  consideration  of  £300,  they  conveyed  to  him  an  undi- 
Yided  moiety  of  a  farm  in  Lowell,  formerly  owned  by  Thomas  Fletcher, 
which  included  the  demanded  premises.  They  also  produced  an  office 
copy  of  a  deed  of  mortgage  of  the  same  date,  from  Melvin,  the  father, 
and  his  wife,  to  Jacob  Kittredge,  convej'ing  to  him  a  certain  portion  of 
this  farm,  including,  as  the  tenants  contended,  the  demanded  premises, 
to  secure  the  payment  of  £300  in  five  years. 

The  tenants  proved  that  in  April,  1796,  Kittredge  took  possession 
of  the  demanded  premises  and  ejected  Melvin,  the  father,  and  his  wife ; 
and  there  was  no  evidence  of  any  occupation  of  the  demanded  premises, 
or  of  any  claim  thereto  by  Melvin,  the  father,  or  any  of  his  family,  from 
1796  until  the  entry  of  the  demandant  in  1832,  although  they  lived  in 
the  immediate  neighborhood. 

1  Hatfield  v.  Sneden,  54  N.  Y.  280  (1873),  accord.  Cf.  McMasters  v.  Negley,  162 
Pa.  St.  803  (1893). 
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The  tenants  also  proved  a  title  in  themselves  to  the  land  conveyed 
in  mortgage  by  Melvin,  the  father,  and  his  wife,  to  Kittredge,  by  virtue 
of  several  mesne  conveyances  from  the  heirs  of  Kittredge  and  others. 

The  tenants  then  contended,  that  even  if  the  demanded  premises 
were  not  embraced  in  the  deed  of  mortgage,  j-et  that  the  entry  of  Kit- 
tredge in  1796  and  the  ouster  of  Melvin,  the  father,  and  his  wife, 
operated  as  a  disseisin  of  them,  and  that  by  the  uninterrupted  posses- 
sion of  the  tenants  and  those  under  whom  they  claim,  for  more  than 
thirty  years  before  the  entry  of  the  demandant,  his  right  of  entry  was 
barred  by  St.  1786,  c.  13,  §  4,  which  limits  the  riglit  of  any  person 
under  no  disability,  to  make  an  entry  into  lands,  &c.,  to  twenty  years 
next  after  his  right  or  title  first  descended  or  accrued,  with  a  saving  to 
femes  covert,  &c.  of  a  right  to  make  such  entry  at  any  time  within  ten 
3'ears  after  the  expiration  of  said  twenty  years  aforesaid,  and  not 
afterwards. 

But  the  judge  instructed  the  jury  that  the  wife  of  Melvin,  the  father, 
was  not  disseised  during  her  coverture,  and  that  the  demandant's  right 
of  entry  would  not  be  barred  by  an  undisturbed  possession  of  the  de- 
manded premises  by  the  tenants  for  more  than  thirty  j-ears,  because 
such  possession  would  not  be  adverse  to  the  wife  during  the  cover- 
ture ;  and  that  the  only  question  for  them  to  consider  was,  whether 
the  demanded  premises  were  intended  by  the  parties  to  be  conveyed 
by  the  deed  of  mortgage. 
-The  jury  found  a  verdict  for  the  demandant. 

If  the  instructions  to  the  jury  were  incorrect,  a  new  trial  was  to  be 
granted. 

tT.  Mason,  Hoar,  and  Hohinson,  for  the  tenants. 
Fletcher,  Mann,  and  Smith,  for  the  demandant. 
The  opinion  of  the  court  was  afterwards  delivered  by 
Wilde,  J.  In  order  to  determine  the  general  question,  whether,  upon 
the  facts  in  the  case,  the  demandant  had  any  right  of  entry  in  1832,  I 
shall  first  consider  whether  Melvin  and  wife  were  disseised  by  the  entry 
of  Kittredge,  and  their  expulsion  in  1796.  That  they  were  seised  in 
fee  in  right  of  the  wife,  before  and  at  the  time  of  the  entry  by  Kittredge, 
cannot,  we  think,  be  controverted.  In  all  real  actions,  brought  bj'  hus- 
band and  wife  to  recover  the  wife's  land,  their  estate  is  always  so  stated  ; 
and  is  so  stated  because  such  is  the  legal  nature  of  their  estate.  By 
marriage  the  husband  and  wife  are  regarded  in  law  as  one  person,  the 
legal  existence  of  the  wife  being  incorporated  and  consolidated  into 
that  of  the  husband  ;  and  he  has  the  absolute  authority  to  act  for  her, 
but  not  to  bind  her  in  all  cases.  He  may  dispose  of  her  chattels,  real 
and  personal,  but  cannot  alienate  her  real  estate  without  her  consent. 
The  husband  acquires  by  the  marriage  a  freehold  estate,  but  not  the 
fee,  which  still  remains  in  the  wife.  But  both  together  have  the  whole 
estate,  and  therefore  in  law  they  are  both  considered  as  seised  in  fee, 
and  must  so  state  their  title  in  pleading.     The  husband  cannot  aver, 
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in  pleading,  tliat  lie  alone  is  seised  in  fee  in  i-ight  of  his  wife,  because 
the  fee  is  in  the  wife,  and  of  this  he  is  seised  jointlj'  with  her. 

This  is  the  established  form  of  pleading  such  a  title,  and  it  has  been 
trulj'  and  very  frequentlj'  remarked,  that  the  forms  of  pleading  gener- 
ally may  be  relied  on  as  the  most  accurate  test  of  legal  principles. 
It  is  laid  down  by  Comj-ns  (Dig.  Baron  &  Ferae,  2  D),  "that  if  baron 
and  feme  are  seised,  they  ought  to  plead,  that  they  are  both  seised  in 
jure  uxoris,  and  not  that  the  husband  is  seised ; "  and  so  say  all  the 
authorities.  In  the  case  of  Catlin  v.  Milner,  2  Lutw.  1422,  which  was 
trespass  quare  clausum  against  husband  and  wife,  the  plea  was  that 
the  husband  was  seised  in  his  demesne  as  of  fee,  in  right  of  his  wife, 
that  he  thereupon  demised  the  premises  to  the  plaintiff,  and  that  he 
entered  to  make  distress  for  rent  in  arrear ;  on  demurrer,  this  plea  was 
held  to  be  bad,  because  they  were  both  seised  in  right  of  the  wife. 
The  same  decision  was  made  in  the  case  of  Polyhlank  v.  Hawkins,  1 
Dougl.  329.  In  that  case,  which  was  an  action  of  covenant  against 
the  assignee  of  a  lease,  by  the  husband  of  the  heir-at-law  of  the  origi- 
nal lessor,  the  plaintiff  in  the  declaration  averred,  that  the  reversion 
descended  and  came  to  his  wife,  whereupon  the  plaintiff  became  seised 
of  said  reversion  in  his  demesne  as  of  freehold,  in  right  of  his  wife.  The 
defendant  demurred,  because  in  the  declaration  the  plaintiff's  title  was 
not  correctly  stated  ;  for  that  instead  of  the  averment,  that  the  plaintiff 
was  seised  of  the  reversion  in  his  demesne  as  of  freehold,  he  ought  to 
have  averred  that  he  and  his  wife  were  seised  in  their  demesne  as  of 
fee.  The  plaintiff's  counsel  in  that  case  admitted  that  the  usual  form 
of  declaring  was  in  the  manner  contended  for  by  the  defendant's  coun- 
sel, and  that  the  case  of  Catlin  v.  Milner  was  rightly  decided  ;  but  they 
attempted  to  make  a  distinction  between  cases  where  it  was  necessary 
to  set  out  the  whole  of  the  estate,  and  those  in  which  a  part  only  would 
be  sufficient  to  maintain  the  action  ;  but  the  court  held,  that  the  declara- 
tion was  bad  in  point  of  form,  because  the  exact  title  was  not  set  out. 

These  cases  seem  decisive,  not  only  as  to  the  form  of  pleading,  of 
which  there  can  be  no  question,  but  they  decide  that  the  form  of  plead- 
ing is  in  conformity  with  the  exact  title  which  the  husband  and  wife 
have  in  the  wife's  lands,  while  they  remain  seised.  It  seems  unneces- 
8ar3'  to  refer  to  any  further  authorities  on  this  point ;  for  I  apprehend 
that  it  is  quite  clear,  that  the  husband  cannot  be  seised  in  fee  of  his 
wife's  lands,  unless  she  also  is  seised  ;  that  he  acquires  no  seisin  in  fee 
by  the  marriage ;  for  he,  at  most,  acquires  only  a  freehold  estate,  and 
unless  the  wife  continues  seised,  the  fee  would  be  in  abej'ance.  The 
husband  has  a  life  estate,  and  the  wife  has  an  estate  in  fee,  and  b}-  con- 
solidating the  two  estates,  both,  in  legal  contemplation,  are  considered 
as  seised  of  the  whole  estate. 

The  next  question  to  be  considered  is,  whether  Melvin  the  elder  and 
his  wife  were  disseised  by  the  entry  of  Kittredge  in  1796.  And  we 
think  it  very  clear,  that  they  were.  Thej'  were  actually  ousted  and 
divested  of  their  seisin  and  possession,  and  the  seisin  and  posses- 
sion of  Kittredge  was  substituted  therefor;  and  this  unquestionably 
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amounted  to  a  disseisin  of  both,  as  both  at  the  time  of  the  entry  were 
seised.    Co.  Lit.  153 ;   Clapp  v.  Bromaghan,  9  Cowen,  552. 

We  think  it  equally  clear  that  a  right  of  entrj'  immediately  thereupon 
accrued  to  both  the  husband  and  wife.  It  has  been  argued,  that  the 
husband  alone  had  the  right  of  entrj',  that  he  had  a  life  estate  in  the 
premises,  and  that  no  right  of  entry  accrued  to  the  wife  until  his  death. 
It  is  true  that  if  Kittredge  had  held  under  the  husband,  the  wife  would 
have  had  no  right  to  enter,  nor  could  she  enter  against  the  will  of  the 
husband  ;  but  with  his  consent,  express  or  implied,  or  in  his  absence, 
she  had  an  unquestionable  right  to  enter.  Her  right  of  entry  as  against 
Kittredge  was  perfect,  although  in  the  exercise  of  her  right  she  was 
subjected  to  the  control  of  her  husband.  There  is  no  doubt,  that  he 
had  a  right  to  create  a  particular  estate,  and  so  he  might  discontinue 
his  wife's  estate  by  feoffment,  and  by  the  common  law  she  would -have 
no  right  to  enter  oh  the  feoffee,  even  after  her  husband's  death,  but  was 
driven  to  her  action  cui  in  vita  /  but  in  the  present  case  Melvin  and 
his  wife  were  jointlj-  seised  and  disseised  ;  and  either  of  them  or  both 
might  enter  on  the  disseisor.  That  she  was  sub  potestate  viri  does  not 
prevent  the  right  of  entry  from  accruing  to  her ;  otherwise  no  right  of 
entry  could  descend  or  accrue  to  a  feme  covert,  and  the  saving  clauses 
in  the  several  Statutes  of  Limitation,  in  favor  of  femes  covert,  would  be 
useless  and  senseless.  A  feme  covert  is  capable  of  purchasing,  but  the 
husband  maj'  disagree,  which  will  avoid  the  purchase  ;  but  if  he  neither 
agrees  nor  disagrees,  the  purchase  is  good.  Co.  Lit.  3  a.  And  in  like 
manner,  a  right  of  entry  may  descend  or  accrue  to  her,  and  her  entry 
will  be  lawful,  provided  the  husband  does  not  expressly  disagree,  for 
his  consent  is  presumed,  it  being  for  his  advantage.  We  are  therefore 
of  opinion,  that  the  right  to  enter  on  the  demanded  premises  accrued 
to  the  demandant's  mother  immediately  after  the  entry  and  ouster  by 
Kittredge. 

We  then  come  to  the  general  question,  whether  the  demandant  had 
a  right  of  entrj'  at  the  time  he  entered,  or  whether  it  was  not  tolled  by 
the  tortious  entry  of  Kittredge  and  lapse  of  time.  This  question  de- 
pends on  the  St.  1786,  c.  13,  taken  in  connection  with  the  principles 
already  considered.  By  §  4,  it  is  enacted  that  no  person,  unless  by 
judgment  of  law,  shall  make  any  entry  into  anj'  lands,  tenements,  or 
hereditaments,  but  within  twenty  years  next  after  his  right  or  title  first 
descended  or  accrued  to  the  same,  provided  that  when  any  person  that 
is  or  shall  be  entitled  to  make  any  entry,  shall,  at  the  time  the  said  right 
or  title  first  descended,  accrued,  or  fell,  be  within  the  age  of  twentj'- 
one  years,  feme  covert,  non  compos,  imprisoned,  or  bej-ond  seas,  or 
without  the  limits  of  the  United  States,  that  then  such  person  shall 
and  maj'  make  such  entry  at  any  time  within  ten  years  after  the  expira- 
tion of  the  said  twenty  years  aforesaid,  and  not  afterwards.  We  think 
the  language  of  this  Statute  extremely  clear,  and  that  the  intention  of 
the  Legislature  cannot  be  doubted.  It  is  equivalent  to  an  express  pro- 
vision, that  no  person  under  any  of  the  disabilities  named  in  the  Stat- 
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nte  should  be  allowed  to  make  any  entry  upon  lands,  unless  the  entry 
should  be  made  within  thirty  years  next  after  his  title  descended  or 
accrued  to  him.  This  to  my  mind  seems  as  clear  as  that  twenty  and 
ten  make  thirtj-.  The  rules  of  construction,  therefore,  which  may 
be  very  important  and  useful,  when  the  true  meaning  of  a  Statute 
may  be  doubtful,  can  have  no  application  to  the  provision  in  ques- 
tion, the  language  of  which  is  so  plain  and  unambiguous.  It  has  been 
argued  that  other  Statutes  in  pari  materia  would  explain  and  control 
the  literal  meaning  of  this ;  but  we  think  the  construction  contended 
for  by  the  demandant's  counsel  derives  no  aid  by  any  reference  to 
former  Statutes ;  for  the  language  of  this  Statute  and  the  previous 
Statutes  on  the  same  subject,  are  essentially  different ;  and  to  sup- 
pose that  the  Legislature  would  essentially  vary  the  language  of  a 
former  Statute,  so  as  to  convey  a  different  meaning,  without  intend- 
ing to  make  any  alteration  in  the  law,  would  be  an  imputation  on 
ihe  understanding  of  the  Legislature,  which  cannot  be  admitted. 

It  has  been  said  that  the  Statute,  according  to  its  literal  meaning,  is 
unreasonable,  and  that  it  should  have  a  reasonable  construction.  But 
we  do  not  perceive  that  the  Statute  is  unreasonable  according  to  its 
literal  import ;  especially  as  it  bars  the  right  of  entry  only,  leaving  the 
party  other  remedies  to  recover  his  estate.  In  the  present  case,  the 
demandant  would  not  be  barred,  if  he  had  declared  in  another  form, 
and  not  on  his  own  seisin ;  and  his  remedy  would  have  been  equally 
simple  and  eflfectual  as  in  the  present  form  of  action.  But  if  the  limi- 
tation in  the  Statute  were  as  unreasonable  as  the  plaintiffs  counsel  sup- 
pose it  to  be,  we  must  be  governed  by  it,  the  meaning  being  clear,  and 
are  not  at  liberty  to  speculate  on  its  supposed  impolicy. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that  the  demandant 
never  had  any  right  of  entry  into  the  demanded  premises,  that  his 
actual  entry  on  the  tenants  was  tortious,  and  consequently  that  he 
acquired  no  seisin  thereby.  The  right  of  entry  accrued  to  the  de- 
mandant's mother  in  April,  1796,  and  she  died  in  September,  1826 
(more  than  thirty  j-ears),  without  making  any  entry  into  the  premises, 
or  any  claim  thereto,  the  tenants  and  those  under  whom  they  claim 
remaining  in  the  undisturbed  possession  of  the  same  for  the  whole 
time.  Her  right  of  entrj-,  therefore,  was  barred  and  did  not  descend 
to  the  demandant.  Whether  it  would  have  so  descended,  if  the  mother 
had  died  within  the  thirty  years,  is  a  question  which  it  is  unnecessarj- 
to  decide. 

It  is  clear,  however,  that  if  the  demandant  would  have  had  a  right  to 
enter,  as  heir  in  such  a  case,  he  must  have  entered  within  thirty  years 
from  the  time  the  right  first  accrued  to  his  mother. 

New  trial  ff ranted. 


VOL.  vr.  —  38 


594  WATSON  V.  WATSON.  [CHAP. 


WATSON  V.  WATSON. 

SUPEEME   CODKT   OF   ERRORS   OF   CONNECTICUT.      1839. 
[Beported  13  Conn.  83.] 

This  was  an  action  of  ejectment ;  tried  at  Hartford,  September  Term, 
1838,  before  JBissell,  J. 

In  the  lifetime  of  Ann  Watson,  and  until  her  death,  the  demanded 
premises  were  owned  bj'  her  in  fee  ;  and  the  plaintiffs  are  her  children 
and  heirs-at-law,  bj"^  John  Watson,  to  whom  she  was  lawfully  married, 
and  who  is  still  living.  The  plaintiffs  claimed,  that  John  Watson  had 
not  an  estate  bj'  the  curtesy  in  the  premises  ;  and  to  establish  this  point, 
they  offered  in  evidence  the  following  writing,  under  his  hand  and  seal, 
dated  the  23d  of  February,  1837,  after  the  death  of  his  wife :  "Know 
all  men,  by  these  presents,  that  I,  John  Watson,  do  hereby  publish, 
declare,  and  make  known,  to  all  whom  it  may  concern,  and  especially 
the  heirs  and  children  of  my  late  wife,  Ann  Watson,  that  I  have  not, 
at  any  time  hitherto,  and  now  do  not  claim,  demand,  possess,  or  in  any 
manner  or  to  any  extent  whatever,  have  or  pretend  to  have,  anj'  right, 
title  or  interest,  in  three  pieces  of  land  [describing  the  premises],  but 
do  now  fully,  absolutely,  and  without  any  reservation,  disclaim  and  re- 
ject an}'  and  all  right,  title  and  interest  in  the  same,  which  I  might  or 
could  have  had,  bj'  operation  of  law  or  otherwise,  b^-  reason  of  my  sur- 
viving my  said  wife,  or  any  title  to  said  premises  which  she  had  during 
her  life."  This  writing  was  signed  and  sealed  bj'  John  Watson,  attested 
bj'  two  witnesses,  acknowledged  before  a  Justice  of  the  Peace,  and  re- 
corded in  the  town  records.  It  was  admitted  by  the  plaintiffs,  that  John 
Watson  was  tenant  bj'  the  curtesy  of  the  demanded  premises,  and  that 
they  could  not  recover  in  this  action,  unless  by  operation  of  this  writ- 
ing, he  had  no  such  estate.  The  defendant  objected  to  the  admission 
of  it  in  evidence  to  the  jury  ;  and  the  court  rejected  it ;  and  a  verdict 
passed  for  the  defendant.  The  plaintiffs  thereupon  moved  for  a  new 
trial. 

W.  W.  JEUsworth  and  Toucey,  in  support  of  the  motion. 

JBungerford  and  T.  G.  Perkins,  contra. 

Waite,  J.  The  object  of  a  disclaimer,  is,  to  prevent  an  estate  pass- 
ing from  the  grantor  to  the  grantee.  It  is  a  formal  mode  of  expressing 
the  grantee's  dissent  to  the  convej-ance  before  the  title  has  become 
vested  in  him.  In  some  cases,  it-  may  be  highly  proper ;  as  where  a 
deed  is  made  conveying  an  estate  to  one  for  life,  with  a  remainder  to 
another  in  fee.  Here,  in  the  absence  of  all  evidence  to  the  contrarj", 
the  law  would  presume  the  assent  of  the  grantee  in  remainder,  upon 
delivery  of  the  deed  to  the  grantee  for  life,  for  the  benefit  of  both.  But 
if  the  remainder-man  chooses  not  to  take  the  estate,  he  may  disclaim, 
and  thereby  remove  all  presumption  of  assent.     So,  where  a  deed  is  ex' 
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ecuted  to  several  persons,  and  delivered  to  one  for  the  benefit  of  all, 
if  one  dissents,  he  may  disclaim,  and  furnish  evidence  that  his  share 
still  remains  in  the  grantor.  Treadwell  et  al.  v.  BulJcley  et  al.,  4 
Day,  395. 

But  if  the  grantee  once  assents,  and  the  title  thereby  becomes  vested  in 
him,  he  cannot,  by  any  disclaimer,  revest  the  estate  in  the  grantor.  For  if 
he  could,  the  disclaimer  would  have  the  effect  of  a  deed,  which  it  cannot 
have ;  the  object  of  the  latter  being  to  transfer  property,  —  of  the  former 
to  prevent  a  transfer. 

But  in  a  case  of  dissent,  the  heir  cannot,  by  any  disclaimer,  prevent 
the  estate  from  passing  to  him.  It  vests  in  him  immediately  upon  tlie 
death  of  the  ancestor  ;  and  no  act  of  bis  is  required  to  perfect  his  title. 
He  cannot,  by  any  act,  cause  the  estate  to  remain  in  the  ancestor ;  for 
the  latter  is  incapable  of  holding  it,  after  his  death.  Nor  can  he,  by  a 
disclaimer,  transfer  the  estate  to  any  other  person,  as  the  heir  of  the 
ancestor ;  for,  as  has  already  been  observed,  the  object  of  a  disclaimer 
is  not  to  convey,  but  to  prevent  a  conve5'ance.  He  is,  therefore,  in 
the  same  situation,  upon  the  death  of  the  ancestor,  as  a  purchaser, 
who  has  assented  to  the  conveyance.  In  both  cases,  a  transfer  can 
only  be  made,  by  some  instrument  adapted  to  the  convej'ance  of  real 
estate. 

A  devisee,  however,  stands  in  the  same  situation  as  a  purchaser.  If 
he  dissents,  the  estate  passes  to  the  heir,  in  the  same  manner  as  if  no 
will  had  been  made.  It  is  entirely  optional  with  him  to  take  or  refuse 
the  estate  devised.      Townson  v.  TicJcell  et  al,  3  Barn.  &  Aid.  31. 

In  the  present  case,  the  disclaimer  was  made  by  one  who  was  en- 
titled to  the  property  as  tenant  bj'  the  curtesy.  Is  he,  in  this  respect, 
like  a  grantee,  or  an  heir?  This  species  of  estate  has  sometimes  been 
classed  with  those  acquired  by  purchase.  But  it  is  rather  an  estate 
thrown  upon  the  tenant  b^'  operation  of  law.  Co.  Lit.  18  b.  It  par- 
takes more  of  the  character  of  an  estate  acquired  by  descent  than  by 
purchase.  Immediately  upon  the  death  of  the  wife,  the  estate  vests  in 
him.  Like  the  heir,  he  cannot,  by  refusing  to  take  it,  cause  it  to  re- 
main in  the  wife ;  nor  can  he,  by  a  disclaimer,  transfer  it  to  others. 
The  estate  thus  vested  in  him,  becomes  immediately' liable  for  his  debts; 
and  he  cannot,  by  anj'  refusal  to  take  the  property,  defeat  the  claims  of 
his  creditors. 

The  disclaimer  offered  in  evidence  could  have  no  effect  in  showing  a 
title  in  the  plaintiffs ;  and  was  properly  rejected  by  the  court. 

We  are,  therefore,  satisfied,  that  no  new  trial  should  be  granted. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  to  be  granted. 
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ADAIR  V.  LOTT. 

Sbpkeme  Codet  of  New  York.     1842. 

[Beported  3  Hill,  182.] 

Ejectment,  for  an  uncjivided  eighth  part  of  one  hundred  and  twenty 
acres  of  land  in  Lodi,  Seneca  County,  tried  at  the  Seneca  Circuit  in 
November,  1841,  before  Mosely,  C.  Judge.  From  the  deeds  given  in 
evidence  by  the  plaintiffs  it  appeared,  that  Abraham  Irvine  in  Septem- 
ber, 1814,  conveyed  the  premises  in  question  to  the  following  persons, 
to  be  held  by  them  in  the  proportions  annexed  to  their  respective 
names,  to  wit,  Drake  Eunyon  and  Lewis  Runyon  each  one  fourth  part, 
Jane  Irvine,  Delia  Adair  and  Margerj'  Ellis,  each  one  eighth  part. 
The  other  eighth  was  reserved  by  the  grantor.  In  182  7.  Drake  Runyon 
convej'ed  to  Lewis  Runyon.  In  1835  Lewis  Runj-on  convej^ed  to  John 
DeMott,  who  convej-ed  to  the  defendant,  and  he  is  in  possession  of  the 
premises.  The  plaintiffs  are  the  children  and  heirs-at-law  of  Delia 
Adair,  and  claim  the  undivided  eighth  which  she  took  under  the  deed 
from  Abraham  Irvine  in  1814.  Mrs.  Adair  died  in  1815,  leaving  her 
husband,  George  Adair,  the  father  of  the  plaintiffs,  who  left  this  State 
soon  afterwards,  and  now  resides  in  one  of  the  Western  States.  The 
diflSculty  which  stood  in  the  waj'  of  the  plaintiffs  was  the  estate  for  life 
of  their  father  as  tenant  by  the  curtesy.  To  obviate  this  difflcultj'  the 
plaintiffs  proved  by  parol  evidence  that  their  grandfather,  Philip  Run- 
yon, formerly  owned  land  in  New  Jersey,  and  after  his  death,  dower 
was  set  off  to  his  widow.  She  sold  her  right  in  that  land,  and  the 
premises  in  question  in  this  suit  were  bought  of  Abraham  Irvine  with 
the  dower  money  of  the  widow.  The  deed  was  given  to  her  children, 
and  she  was  to  have  a  life  estate  in  the  farm.  The  witness  knew  noth- 
ing about  this  purchase  except  what  the  parties  had  told  her.  The 
widow  went  into  possession  of  the  farm  and  continued  in  possession, 
claiming  a  life  estate,  until  after  the  death  of  Mrs.  Adair,  the  plaintiff's 
mother,  in  1815  ;  and  in  the  following  spring  the  widow  sold  out  her 
right  to  Drake  Runyon,  who  then  took  possession  of  the  propertj'. 
Since  that  time  the  possession  has  gone  along  with  the  paper  title 
above  set  forth.  Drake  Runj-on  bought  out  all  the  other  heirs  except 
Delia  Adair.  The  widow  of  Philip  Eunyon  died  in  1831.  Neither 
Mrs.  Adair  nor  her  husband  was  ever  in  possession.  The  defendant 
objected  against  this  parol  evidence  to  prove  the  sale  and  purchase  of 
lands,  but  the  judge  admitted  it  for  the  purpose  of  showing  in  what 
capacity  the  widow  of  Philip  Runyon  held  possession,  and  to  rebut  the 
idea  that  George  Adair  was  a  tenant  by  the  curtes}'.  The  defendant 
moved  for  a  nonsuit,  which  was  refused.  The  defendant  then  requested 
the  judge  to  charge  the  jury  that  the  plaintiffs  could  not  reiiover  while 
there  was  a  subsisting  tenancy  by  the  curtesy-.     The  judge  said,  that  if 
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such  was  the  fact,  the  plaintiffs  could  not  recover  until  after  the  death 
of  the  husband  of  Delia  Adair ;  but  upon  the  facts  in  the  case  as  to 
the  possession  of  the  premises  by  the  grandmother  (the  widow  of  Philip 
Runj-on),  and  their  mother  (Mrs.  Adair)  not  having  been  in  actual 
possession  during  her  life,  he  advised  the  jurj-  to  find  for  the  plaintiffs 
for  one  eighth  of  the  premises.  Verdict  accordingly.  The  defendant 
now  moved  for  a  new  trial  on  a  case. 

A.  Gibbs,  for  the  defendant. 

i\7!  ITiU,  Jun.,  for  the  plaintiffs. 

J?y  the  Court,  Bronson,  J.  The  first  argument  for  the  plaintiffs  is, 
that  under  the  purchase  from  Irvine  in  1814,  their  grandmother,  the 
widow  of  Philip  Eunyon,  took  an  equitable  estate  for  life  in  the  land, 
and  the  grantees  named  in  the  deed  took  onlj'  a  remainder  in  fee.  And 
then  as  the  life  estate  of  the  grandmother  did  not  terminate  until  after 
the  death  of  Delia  Adair,  the  mother  of  the  plaintiffs,  there  was  no 
such  actual  seisin  in  Delia  Adair  as  would  entitle  her  husband  to  take 
as  tenant  by  the  curtesy  —  there  being  no  curtesj'  in  the  wife's  remain- 
der expectant  upon  an  estate  of  freehold,  though  it  is  otherwise  of  a 
remainder  expectant  upon  an  estate  for  years.  Co.  Lit.  29  a ;  Stod- 
dard V.  Gibbs,  1  Sumner,  263  ;  2  Black.  Com.  127 ;  4  Kent,  29,  30 ; 
De  Grey  v.  Richardson,  3  Atk.  469  ;  Stoughton  v.  Leigh,  1  Taunt. 
402.  I  do  not  think  it  necessary  to  inquire  whether  this  rule  of  the 
common  law  prevails  in  this  State ;  for  the  plaintiffs  onl3'  allege  that 
their  grandmother  had  an  equitable  estate  for  life,  and  we  are  in  a  court 
of  law,  where  the  legal  title  must  prevail.  If  we  look  at  the  legal  title, 
it  appears  that  Mrs.  Adair  took  a  present  estate  in  fee  in  an  undivided 
eighth  part  of  the  farm,  and  her  husband,  the  father  of  the  plaintiffs,  is 
clearly  entitled  to  a  life  estate  in  her  share  as  tenant  by  the  curtcsj'  un- 
less it  be  an  objection  to  his  claim  that  there  was  no  actual  seisin  or 
possession  in  the  wife,  —  a  question  which  will  be  noticed  hereafter. 

It  is  said  that  we  may  presume  a  conveyance  of  a  life  estate  to  the 
grandmother.  But  there  is  no  foundation  for  such  a  presumption.  We 
see  that  Irvine  convej-ed  the  whole  fee  to  others.  And  there  is  no  rea- 
son for  supposing  that  the  grantees  in  that  deed  convej'ed  a  life  estate 
to  their  mother.  Tlie  parol  evidence,  if  it  was  admissible  for  any 
purpose,  shows  that  there  was  a  family  arrangement,  under  which  tlie 
land  was  purchased  and  conveyed  to  Drake  Runyon  and  others  to  hold 
in  certain  proportions,  with  an  understanding  that  the  mother  of  the 
grantees  should  occupj-  the  property  as  long  as  she  lived.  She  entered 
and  held  a  year  or  two,  and  then  sold  out  her  possession  —  or  equity, 
if  it  amounted  to  so  much  —  to  Drake  Runyon.  There  is  not  the 
slightest  foundation  for  presuming  that  the  grantees  of  Irvine  ever 
conveyed  any  title  to  their  mother. 

If  we  look  at  the  parol  evidence,  it  proves  too  much  for  the  plain- 
tiffs' case.  Their  grandmother  paid  the  whole  of  the  purchase-money 
to  Irvine,  and  if  this  payment  is  not  to  be  regarded  as  a  gift  of  so  much 
money  to  her  children,  the  grantees  in  the  deed,  and  if  a  resulting  trust 
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can  be  set  up  at  law,  the  grandmother  took  a  fee  in  the  land.  She 
soon  afterwards  sold  her  right  to  Drake  Runyon,  and  from  him  there  is 
a  complete  chain  of  title  down  to  the  defendant.  But  the  parol  evi- 
dence was  onh-  admissible  for  the  purpose  of  characterizing  the  posses- 
sion of  the  grandmother,  and  not  by  way  of  making  out  a  legal 
title. 

It  is  said  that  George  Adair  did  not  take  as  tenant  by  the  curtesy', 
because  there  was  no  actual  seisin  in  the  wife  during  the  coverture, 
But  the  doctrine  that  there  must  be  a  seisin  in  deed  in  the  wife,  onlj' 
applies  in  cases  where  her  title  is  not  complete  before  entrj',  as  where 
she  takes  as  heir  or  devisee,  and  not  where  she  takes  b}'  a  convej'ance 
which  passes  the  legal  title  and  seisin  of  the  land.  (Jackson  v.  John- 
son, 5  Cowen,  74,  97;  and  see£Jllsworthv.  CooA:,  8  Paige,  643.)  Here 
the  estate  was  conveyed  to  Delia  Adair  and  others  hy  a  deed  which 
had  its  operation  under  the  Statute  of  Uses.  It  passed  the  legal  title 
and  seisin  of  the  land,  without  the  necessity'  of  an  entry,  or  any  other 
act  to  perfect  the  estate  of  the  grantees.  They  gave  their  mother  a 
parol  license  to  enter  and  hold  for  her  life.  But  as  there  was  no  writ- 
ing, she  was  at  most  onlj-  a  tenant  at  will.  Her  possession  was  their 
possession,  and  so  there  was  an  actual,  as  well  as  legal  seisin  in  the 
grantees. 

It  is  then  said  that  the  interest  of  a  tenant  bj'  the  curtesy  is  only  an 
encumbrance  or  charge  on  the  land,  which  cannot  be  set  up  bj-  a 
stranger  to  defeat  the  legal  title  ;  and  for  this  doctrine  we  are  referred 
to  Doe  V.  Pegge,  1  T.  R.  758  n.,  and  Jackson  v.  Hudson,  3  John.  375. 
But  these  cases  do  not  bear  the  counsel  out.  The  interest  of  a  tenant 
by  the  curtesj-  is  something  more  than  a  mere  charge  or  encumbrance  ; 
it  is  a  legal  estate  in  the  land. 

The  onlj-  remaining  argument  for  the  plaintiffs  is,  that  an  extinguish- 
ment of  the  estate  of  tlieir  father  as  tenant  by  the  curtesy  should  be 
presumed.  His  life  estate  could  onlj-  be  extinguished  by  a  convej'anee, 
and  I  see  no  ground  upon  which  a  grant  by  him  to  the  plaintiffs  can  be 
presumed.  Neither  the  plaintiffs  nor  any  one  claiming  under  them 
have  ever  been  in  possession.  The  defendant  is  in  possession  claiming 
the  whole  as  owner.  Presumptions  are  sometimes  indulged  for  the 
purpose  of  supporting  a  possession  ;  but  not  very  often  for  the  purpose 
of  overturning  it.  In  truth,  there  is  no  reason  to  suppose  that  the 
father  of  the  plaintiffs  ever  parted  with  his  life  estate  to  any  one. 

The  plaintiffs  can  onlj*  recover  upon  the  strength  of  their  own  title, 
and  they  have  no  right  to  the  possession  so  long  as  their  father  lives.  • 

New  trial  granted. 
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FOSTER  V.  MARSHALL. 

SuPEEioK  Court  of  Judicature  of  New  Hampshire.     1851. 

[RepoHed22N:  H.  491.] 

Writ  op  entry.  The  facts  in  this  case  are  sufficiently  stated  in  the 
opinion  of  the  court,  delivered  by 

Bell,  J.  The  principal  question  arising  in  this  case,  is  as  to  the 
effect  of  the  Statute  of  Limitations  upon  the  demandant's  right  of 
action.  It  appeared  that  the  demanded  premises  were  set  ofl'  bj'  a 
comjmittee  of  partition,  appointed  by  the  Court  of  Probate,  to  Mary 
Foster,  formerly  Mary  Eastman,  the  mother  of  the  demandant,  as  her 
share  of  the  estate  of  her  father,  Samuel  Eastman,  deceased,  on  the 
14th  of  May,  1814.  Mary  Foster  was  then  the  wife  of  Frederick 
Foster,  by  whom  she  then  had  one  or  more  children.  Frederick 
Foster  died  in  1834,  and  his  wife  in  1836.  They  had  six  children, 
whose  rights  are  said  to  be  now  vested  in  the  plaintiff. 

The  defendant  proved,  that  in  1817,  one  Morrill  was  in  possession, 
claiming  to  be  the  owner  of  the  demanded  premises.  He  convej-ed  the 
same  by  deed,  dated  July  3,  1817,  to  one  Marshall,  who  entered  and 
occupied,  claiming  title,  till  April  30th,  1847,  when  he  conveyed  to  the 
tenant,  who  has  since  remained  in  possession.  The  tenant  claims  that 
he  has  a  perfect  title  by  thirty  years'  undisturbed  and  peaceable  posses- 
sion. The  demandant  alleges  that  his  right  is  not  barred,  because  at 
the  time  when  the  disseisin  occurred,  in  1817,  Mrs.  Foster  was  a  feme 
covert,  and  up  to  1834  her  husband  had  an  estate  for  life  in  the  prem- 
ises and  she  had  no  right  of  entrj'  until  his  decease,  and  consequently 
no  right  of  action  till  then,  and  that  since  that  time  twenty  years  have 
not  elapsed. 

Under  the  Statute  of  Limitations,  which  was  in  force  in  this  State 
before  the  Revised  Statutes,  it  must  be  considered  settled,  that  the 
Statute  did  not  affect  the  right  of  a  remainder-man  or  reversioner, 
during  the  continuance  of  the  particular  estate ;  and  that  neither  the 
acts  nor  the  laches  of  the  tenant  of  the  particular  estate  could  affect 
the  party  entitled  in  remainder.  Wells  v.  Prince,  9  Mass.  Rep.  508 ; 
Wallingford  v.  Hearl,  15  Mass.  Rep.  471 ;  Tilson  v.  Thompson,  10 
Pick.  Rep.  359. 

No  right  of  entry  or  action  accrued  to,  or  vested  in,  the  heirs  of  the 
wife  during  the  continuance  of  an  estate  by  the  curtesy.  Jackson  v. 
Schoonmaker,  4  Johns.  Rep.  390. 

But  the  party  entitled  is  not  barred,  until  the  usual  period  of  limita- 
tion after  the  termination  of  tte  life  estate.  Heath  v.  White,  5  Conn. 
Rep.  228 ;    Witham  v.  Perkins,  2  Greenl.  Rep.  400. 

If,  then,  the  husband  had,  in  this  case,  an  estate  by  the  curtesy,  or 
any  interest  in  the  land  which  would  entitle  his  wife,  who  survived,  to 
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be  regarded  as  seised  onlj-  in  remainder  or  reversion,  she  and  her  heirs 
would  have  the  full  period  of  twenty  years  after  the  death  of  the  hus- 
band, to  commence  their  action. 

To  constitute  a  tenancy  by  the  curtesy,  the  death  of  the  wife  is  one 
of  the  four  things  required.  The  estate  of  the  husband  is  initiate 
upon  the  birth  of  issue.  It  is  consummate  on  the  death  of  the  wife. 
4  Kent's  Comm.  29  ;  Co.  Lit.  30  a. 

By  the  intermarriage,  the  husband  acquires,  a  freehold  interest, 
during  the  joint  lives  of  himself  and  his  wife,  in  all  such  freehold 
property  of  inheritance,  as  she  was  seised  of  at  the  time  of  marriage, 
and  a  hke  interest  vests  in  him  in  such  as  she  may  become  seised  of 
during  the  coverture.  The  husband  2i(iqa\Y&s,  jointlywith  the  wife,  & 
seisin  in  fee  in  the  wife's  freehold  estates  of  inheritance,  the  husband 
and  wife  being  seised  in  fee  in  right  of  the  wife.  Gilb.  Ten.  108  ;  Co. 
Lit.  67  a ;  Palyblank  v.  Hawkins,  1  Saund.  Rep.  253  n. ;  s.  c. 
Doug.  350. 

This  interest  raaj'  be  defeated  by  the  act  of  the  wife  alone  ;  as  if,  at 
common  law,  the  wife  is  attainted  of  felony,  the  lord  by  escheat  could 
enter  and  eject  the  husband.  4  Hawk.  P.  C.  78  ;  Co.  Lit.  40  a ;  Vin. 
Ab.  Curtesy,  A. ;  Co.  Lit.  351  a. 

After  the  birth  of  issue  the  husband  is  entitled  to  an  estate  for  his 
own  life,  and  in  his  own  right,  as  tenant  hy  the  curtesy  initiate.  Co. 
Lit.  851  a,  30  a,  124  b ;  Schermerhorn  v.  Miller,  2  Cowen's  Rep.  439. 
He  then  becomes  sole  tenant  to  the  lord,  and  is  alone  entitled  to  do 
homage  for  the  land,  and  to  receive  homage  from  the  tenants  of  it, 
which  until  issue  born  must  be  done  by  husband  and  wife.  2  Black. 
Com.  126  ;  Lit.  §  90  ;  Co.  Lit.  67  a,  30  a. 

Then  he  may  forfeit  his  estate  for  life  by  a  felonj',  which  until  issue 
born,  he  could  not  do,  because  his  wife  was  the  tenant.  2  Black.  Com. 
126  ;  Roper,  Hus.  &  Wife,  47. 

If  the  husband,  after  the  birth  of  issue,  make  a  feoffment  in  fee,  and 
then  the  wife  dies,  the  feoffee  shall  hold  the  land  during  the  husband's 
life ;  because  bj'  the  birth  of  issue,  he  was  entitled  to  curtesy,  which 
beneficial  interest  passed  by  the  feoffment.     Co.  Lit.  30  a. 

If  such  feoffment  is  made  before  issue  born,  the  husband's  right  to 
curtesy  is  gone,  even  though  the  feoffment  be  conditional  and  be  after- 
wards avoided.  And  if  in  such  case  the  husband  and  wife  be  divorced 
a  vinculo  matrimonii,  the  wife  may  enter  immediately.  Gundey's  Case, 
8  Co.  Rep.  73. 

The  husband's  estate  after  issue  born  will  not  be  defeated  by  the 
attainder  of  the  wife,  for  his  tenancy  continues,  he  being  sole  tenant. 
1  Hale,  P.  C.  359  ;  Co.  Lit.  351  a,  40  a ;  Bro.  Ab.  Forf.  78. 

The  obvious  conclusion  from  these  views  of  the  nature  of  the  interest 
of  a  tenant  by  the  curtesy  initiate  is,  that  such  tenant  is  seised  of  a 
freehold  estate  in  his  own  right,  and  the  interest  of  his  wife  is  a  mere 
reversionary  interest,  depending  upon  the  life  estate  of  the  husband. 
The  necessary  result  of  this  is,  that  the  wife  cannot  be  prejudiced  by 
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anj-  neglect  of  the  husband,  and  of  course  she  may  bring  her  action,  or 
one  may  be  brought  by  her  heirs,  at  any  time  within  twenty  years  after 
the  decease  of  the  husband,  when  his  estate  by  the  curtesy,  whether 
initiate  or  consummate,  ceases,  and  her  right  of  action,  or  that  of  her 
heirs,  accrues.  In  this  respect  there  is  no  distinction  between  curtesy 
initiate  and  curtesy  consummate.  Melvin  v.  Locks  &  Canals,  16 
Pick.  R.  140. 

So  far  as  we  are  aware,  this  principle  has  never  been  questioned, 
where  the  inheritance  of  the  wife  has  been  conveyed  to  a  third  person, 
either  by  the  deed  of  the  husband  alone,  or  by  a  deed  executed  by  hus- 
band and  wife,  which  from  some  defect  did  not  bind  the  interest  of  the 
wife.  Miller  v.  Shackelford,  3  Dana  Rep.  289  ;  Caller  v.  Metzer,  13 
Serg.  &  Rawle  Rep.  856 ;  Fagan  v.  Walker,  5  Iredell  Rep.  634 ; 
McCorry  v.  EUng,  3  Humph.  Rep.  267 ;  Melius  v.  Snowman,  8  Shep- 
ley  Rep.  201 ;  Meramon  v.  Caldwell,  8  B.  Mon.  Rep.  32 ;  Gill  v. 
Fauntleroy,  lb.  177 ;  Melvin  v.  Locks  &  Canals,  16  Pick.  Rep.  140. 
But  it  has  been  held  {Melvin  v.  Locks  <&  Canals,  16  Pick.  Rep.  161 ; 
Kittredge  v.  Locks  <b  Canals,  17  Pick.  Rep.  246),  that  where  a  dis- 
seisin has  been  committed  upon  the  wife's  estate,  the  disseisin  is  done 
alike  to  the  husband  and  wife  ;  that  a  joint  right  of  entry  and  of  action 
accrues  to  both  for  the  recoverj'  of  it ;  and  that  if  such  remedy  is  not 
prosecuted  within  twenty  years,  it  is  barred. 

This  is  true  where  the  husband  has  acquired  no  estate  bj- the  curtesy, 
and  is  seised  merelj'  in  the  right  of  the  wife  of  her  estate.  Such  are 
the  cases  of  Guion  v.  Anderson,  8  Humph.  Rep.  298  ;  Melius  v.  Snow- 
man, 8  Shep.  Rep.  201.  » 

And  if  the  husband  is  tenant  bj'  curtesy,  as  he  and  his  wife  are 
seised  of  the  fee  in  right  of  the  wife,  the  action  must  be  brought  bj' 
husband  and  wife,  and  a  joint  seisin  in  fee  alleged  in  them  in  her  right. 
Anon.,  Buls.  21.  Their  joint  right  of  action  is  barred  by  the  lapse  of 
twenty  years  after  it  accrues.  But  it  bj-  no  means  follows  that  tlie 
reversionary  right  of  the  wife,  accruing  in  possession  after  the  estate 
of  her  husband  has  ceased,  is  also  barred.  It  is  well  settled  that 
the  same  party  maj'  have  several  and  successive  estates  in  the  same 
property,  and  several  rights  of  entr)"  bj'  virtue  of  those  estates,  and 
one  of  those  rights  may  be  barred  without  the  others  being  affected. 
Sunt  v.  Burn,  2  Salk.  422 ;  Wells  v.  Prince,  9  Mass.  Rep.  508  ; 
Stevens  v.  Winship,  1  Pick.  Rep.  318 ;  Tilson  v.  Thompson,  10  Pick. 
Rep.  359. 

And  everj'  reason,  which  can  exist  in  favor  of  the  right  of  anj-  rever- 
sioner, applies  equally  in  this  case,  namely,  that  a  reversioner  has,  as 
such,  no  right  of  entrj'  and  no  right  of  action  during  the  particular 
estate,  and  consequently^  is  not  barred  until  twenty  years  after  his  own 
right  of  entry  accrued.  2  Sugd.  V.  &  P.  353 ;  3  Steph.  N.  P.  2920, 
w.  10 ;  9  Mass.  Rep.  508 ;  1  Pick.  Rep.  318 ;  15  Mass.  Rep.  471 ;  10 
Pick.  Rep.  359  ;  4  Johns.  Rep.  390,  before  cited.  Besides,  the  wife  by 
reason  of  her  disability  can  make  no  entry  to  revest  her  estate  during 
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the  coverture.  Lit.  p.  403 ;  Co.  Lit.  246  a.  Coke  saj-s  in  express 
terms,  "after  coverture,  she  (the  wife)  cannot  enter  without  her 
husband." 

In  Jackson  v.  Johnson,  5  Cow.  Eep.  74,  and  Heath  v.  White,  5  Conn. 
Rep.  228,  this  question  arose,  apd  was  decided  in  accordance  with  our 
views,  and  we  think  upon  sounder  principles  than  the  cases  in  Massa- 
chusetts, to  which  we  have  referred. 

We  have  compared  the  provisions  of  the  Eevised  Statutes  with  the 
older  Statutes,  and  do  not  perceive  that  there  is,  as  to  the  point  in 
question,  any  difference  in  their  effect.  Under  neither  would  the 
plaintiff  propose  to  claim  anj'  advantage  from  the  proviso.  His  ground 
is  not  that  the  ancestor  was  a  married  woman,  when  her  right  accrued, 
but  that  her  marriage  and  the  birth  of  one  or  more  children  had  vested 
a  life  estate  in  her  husband,  and  that  the  disseisin  was  done  to  him, 
and  that  no  right  of  action  accrued  to  her  in  virtue  of  the  reversionary 
interest,  under  which  her  heirs  now  claim,  until  she  became  a  widow, 
and  the  husband's  estate  had  terminated ;  and  that  the  action  is 
brought  within  twenty  years  after  that  event.  This  appears  to  us  a 
correct  view  of  the  case,  and  of  the  law ;  and  the  verdict  must  there- 
fore be  set  aside,  and  a 


Sackett,  for  the  demandant 
J'orter,  for  the  tenant. 


New  trial  granted. 


BORLAND  V.   MARSHALL. 

HUNTER  V.   DURRELL. 

Supreme  Cotjkt  of  Ohio.     1853. 

[Reported  2  Ohio  St.  308.] 

Both  these  cases  depend  on  the  same  question.  Thej'  are  writs  of 
error  to  the  Court  of  Common  Pleas  of  Hamilton  Countj',  and  are  part 
of  the  series  to  which  belong  the  cases  of  Buchanan  v.  Hoy's  Lessee, 
and  Fowler's  Lessee  v.  Whiteman,  2  Ohio  St.  251,  270. 

In  the  case  of  BorlancPs  Lessee  v.  Marshall,  it  was  proved  by  the 
plaiptiffs  that  Isabella  Hill,  a  sister  of  Timothy  Trimble,  deceased, 
acquired  title  to  one-seventh  of  one-half  of  the  land  in  controversy,  by 
the  decease  of  her  brother  in  1810.  That  Isabella  died  leaving  issue, 
of  whom  Isabella,  wife  of  Charles  Borland,  was  one,  and  that  on  the 
death  of  her  mother,  in  1837,  Isabella  Borland  acquired  title,  by  de- 
scent, to  one-fourth  of  one-seventh  of  one-half  of  the  land.  That  Isa- 
bella, the  younger,  was  married  to  Charles  Borland  in  1819,  and  that 
she  died  intestate  in  1846,  leaving  two  children  as  her  heirs-at-law,  who 
are  the  lessors  of  the  plaintiff  in  this  case.  These  facts  thej'  prove 
by  Charles  Borland,  the  husband  of  Isabella,  and  the  father  of  the 
children. 
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It  was  also  proved,  or  admitted  by  the  plaintiffs,  that  at  the  date  of 
the  adverse  possession  of  Mr.  Longworth,  the  lands  were  wild  and 
unsettled. 

In  the  case  of  Sunter's  Lessee  v.  Durrell,  it  was  proved  by  the  plain- 
tiffs, that  Elizabeth  Trimble,  a  sister  of  Timothy  Trimble,  was  married, 
in  1790,  to  Samuel  Hunter,  by  whom  she  had  lawful  issue.  That  Eliza- 
beth Hunter  died  about  the  year  1838,  leaving  issue,  who  are  the  lessors 
of  the  plaintiffs,  and  that  her  husband  and  the  father  of  the  plaintiffs 
was  living  when  this  suit  was  brought.  The  lands  were  wild,  and  all 
the  lessors  of  the  plaintiffs  were  non-residents  of  the  State  of  Ohio. 

The  plaintiffs  then  rested  their  cause,  and  a  motion  was  made  by  the 
defendant  in  each  suit  for  nonsuit  on  the  ground  that,  bj-  the  plaintiffs' 
own  showing,  a  freehold  estate  was  outstanding  in  Messrs.  Borland  and 
Hunter,  respectiveljs  as  tenants  by  the  curtesy,  and  that  no  recovery 
could  be  had  on  the  demises  of  the  present  plaintiffs  during  the  existence 
of  the  estates  by  the  curtesy.  These  motions  the  court  allowed,  and 
directed  judgments  of  nonsuit,  which  were  accordingly  entered. 

The  plaintiffs  in  each  case  took  a  bill  of  exceptions  to  the  action 
of  the  court  in  granting  the  judgment  of  nonsuit,  and  to  review 
that  action  of  the  court  upon  these  motions  these  writs  of  error  are 
prosecuted. 

Gholson  and  Miner,  and  0.  M.  Spencer,  for  plaintiffs  in  error. 

Chase  and  Ball,  and  Pugh  and  Pendleton,  for  defendant. 

Thukman,  J.  The  decision  o/  this  cause  depends  upon  the  answer 
that  shall  be  given  to  the  following  question :  Is  a  man  entitled  to 
curtesy  in  lands,  the  title  to  which  descended  to  his  wife  during  cover- 
ture, but  which  were  in  the  actual  possession  of  an  adverse  claimant 
from  the  time  her  title  accrued  until  her  death?  It  is  very  clear  that, 
by  the  strict  rule  of  the  common  law,  he  is  not ;  and  for  the  reason  that 
neither  the  wife,  nor  the  husband  in  her  right,  was  at  any  time  during 
coverture,  actually'  seised  of  the  premises.  Four  things,  according  to 
the  common  law,  are  necessary  to  create  an  estate  by  the  curtesy,  viz. : 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  Co.  Lit. 
30  a.  And  where  the  wife's  title  is  derived  by  inheritance,  or  any  other 
mode  requiring  an  entry  to  perfect  it,  the  seisin  must  be  in  deed,  and 
not  merely  in  law.    Co.  Lit.  29  a ;  Jackson  v.  Johnson,  5  Cow.  98. 

But  it  is  contended,  that  in  Ohio  seisin  is  unnecessary ;  and  this  leads 
us  to  inquire  :  1.  What  is  the  reason  of  the  common-law  rule  requiring 
seisin?  2.  Does  the  reason  exist  in  this  State?  3.  If  it  does  not,  is 
the  maxim  applicable,  Cessante  ratione,  cessat  ipsa  lex,  the  reason 
ceasing,  the  law  itself  ceases  ? 

The  books  generally,  and  with  but  few  exceptions,  give  but  one 
reason  for  the  rule  making  seisin  indispensable  to  curtesy,  namely,  that 
as,  by  the  common  law,  livery  of  seisin  was  necessary  to  the  transfer  of 
a  freehold  estate  by  deed,  and  an  entry  necessary  to  perfect  the  title  to 
such  an  estate,  of  an  heir  or  devisee,  it  followed  that  unless  the  wife,  or 
the  husband  in  her  right,  was  actually  seised,  her  issue  could  never,  as 
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her  heirs,  inherit  the  lands ;  for  owing  to  the  want  of  actual  seisin,  she 
never  acquired  an  inheritable  estate.  But  unless  she  had  an  estate  of 
inheritance  there  could  be  no  curtesy,  as  it  was  indispensable  to  the 
existence  of  curtesy  that  the  mother  be  seised  of  an  estate  which  might 
descend  to  her  heirs,  and  "the  tenancy  by  curtesy  is  an  excrescence 
out  of  the  inheritance."     3  Bac.  Abr.  11  (Bouvier's  edition). 

Thus,  Littleton  says  (sect.  52):  "  And  memorandum  that,  in  every 
case  where  a  man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  which  he  hath  bj'  his  wife,  maj'  by  possibility'  inherit 
the  same  tenements  of  such  an  estate  as  the  wife  hath,  as  heir  to  the 
wife;  in  this  case,  after  the  decease  of  the  wife,  he  shall  have  the  same 
tenements  by  the  curtesj'  of  England,  but  otherwise  not." 

Commenting  on  the  above  expression,  "  as  heir  to  the  wife,"  Coke 
says  :  "  This  doth  imply  a  secret  of  law,  for  except  the  wife  be  actually 
seised,  the  heir  shall  not  (as  hath  been  said)  make  himself  heir  to  thp 
wife ;  a7id  this  is  the  reason  that  a  man  shall  not  be  tenant  by  the 
curtesy  of  a  seisin  in  law."     Co.  Lit.  40  a. 

And,  in  illustration  of  the  law  that  the  wife  must  have  an  estate  in- 
heritable by  her  issue,  the  following  case  is  put :  "  If  lands  be  given  to 
a  woman  and  to  the  heirs  males  of  her  bod^',  she  taketh  a  husband  and 
hath  issue  a  daughter  and  dieth,  he  shall  not  be"  tenant  b3-  the  curtesj- ; 
because  the  daughter  by  no  possibility  could  inherit  the  mother's  estate 
in  the  land ;  and  therefore  where  Littleton  saith,  issue  by  his  wife  male 
or  female,  it  is  to  be  understood,  which  by  possibility  may  inherit  as 
heir  to  her  mother  of  such  estate."     do.  Lit.  29  b. 

Blackstone  puts  the  same  case,  and  adds :  "  And  this  seems  to  be 
the  principal  reason  why  the  husband  cannot  be  tenant  by  the  curtesj' 
of  anj-  lands  of  which  the  wife  was  not  actually  seised,  because,  in  order 
to  entitle  himself  to  such  an  estate,  he  must  have  begotten  issue  that 
may  be  heir  to  the  wife  ;  but  no  one,  hy  the  standing  rule  of  law,  can 
be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor  was  not 
actuallj'  seised."     2  Bla.  Com.  128. 

In  a  subsequent  passage,  he  suggests  an  additional  reason.  It  is  as 
follows :  "  A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a  seisin 
in  deed,  in  order  to  render  ihe  wife  dowable :  for  it  is  not  in  the  wife's 
power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the 
husband's  power  to  do  with  regard  to  the  wife's  lands ;  which  is  one 
reason  why  he  shall  not  be  tenant  by  the  curtesy,  but  of  such  lands 
whereof  the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 
deed."  2  Bla.  Com.  132.  The  only  authority  referred  to  by  Black- 
stone,  in  support  of  the  above,  is  Co.  Lit.  31,  where  the  diversity'  be- 
tween dower  and  curtesy  is  noticed,  but  no  such  reason  as  Blackstone 
gives  for  denying  curtesy  is  stated,  although  it  may  be  inferred. 

What  Coke  saj's  is  as  follows :  "  For  a  woman  shall  be  endowed  of 
a  seisin  in  law.  As  where  lands  or  tenements  descend  to  the  husband, 
before  entry  he  hath  but  a  seisin  in  law,  and  yet  the  wife  shall  be  en- 
dowed, albeit  it  be  not  reduced  to  an  actual  possession,  for  it  lieth  not 
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in  the  power  of  the  wife  to  bring  it  to  an  actual  seisin,  as  the  husband 
may  do  of  his  wife's  land  when  he  is  to  be  tenant  bj'  the  curtesy,  which 
is  worthy  the  observation." 

As  before  observed,  it  is  only  by  inference  that  this  passage  supports 
Blaclcstone's  remarlt.  It  is  to  some  extent  fortified,  however,  by  the 
following  language  in  7  Viner's  Abr.  149,  namely:  '•'■Feme  shall  be 
endowed  of  a  seisin  and  possession  in  law,  without  seisin  in  deed,  quoA 
nota  ;  for  otherwise  it  is  of  tenant  bj'  the  curtesy,  and  the  reason  seems 
to  be,  inasmuch  as  the  baron  ma^'  enter  in  jure  uxoris,  but  the  fem,e 
cannot  compel  her  baron  to  enter  into  his  own  land." 

On  the  other  hand,  the  following  extract  from  3  Bac.  Abr.  12,  is 
certainlj'  opposed  to  the  existence  of  this  reason,  as  the  idea  is  rejected 
that  the  allowing  or  disallowing  curtesj'  is  dependent  on  the  abilitj*  or 
inabilitj',  industry  or  negligence,  of  the  husband.  "  But  now  of  such 
inheritances,  whereof  there  cannot  possibly  be  a  seisin  in  fact,  a  seisin 
in  law  is  sufficient ;  and  therefore  if  a  man  seised  of  an  advowson  or 
rent  in  fee,  hath  issue  a  daughter,  who  is  married  and  hath  issue,  and 
he  dieth  seised,  and  the  wife  dieth  likewise  before  the  rent  becomes 
due,  or  the  church  becomes  void,  this  seisin  in  law  in  the  wife  shall  be 
sufficient  to  entitle  her  husband  to  be  tenant  by  the  curtesj',  because, 
saj'  the  books,  he  could  not  possiblj'  attain  anj-  other  seisin,  as  indeed 
he  could  not ;  and  then  it  would  be  unreasonable  he  should  suffer  for 
what  no  industry  of  his  could  prevent.  But  the  true  reason  is, 
that  the  wife  hath  these  inheritances  which  lie  in  grant,  and  not  in 
livery,  when  the  right  first  descends  upon  her ;  for  she  hath  a  thing 
in  grant  when  she  hath  a  right  to  it,  and  nobody  else  interposes  to 
prevent  it." 

In  Davis  v.  Mason,  1  Pet.  507,  the  foundation  of  the  rule  is  thus 
stated  in  the  opinion  of  the  court :  "  As  it  relates  to  the  tenure  by 
curtesj',  the  necessity  of  entrj'  grew  out  of  the  rule,  which  invariably 
existed,  that  an  entry  must  be  made  in  order  to  vest  a  freehold  (Co.  Lit. 
51),  and  out  of  that  member  of  the  definition  of  the  tenure  bj'  curtesy 
which  requires  that  it  should  be  inheritable  bj'  the  issue.  When  a 
descent  was  cast,  the  entry  of  the  mother  was  necessary,  or  the  heir 
made  title  direct  from  the  grandfather,  or  other  person  last  seised." 

A  careful  examination  of  the  authorities  makes  it  quite  apparent  that 
this  is  a  correct  statement  of  the  principal,  if  not  the  only,  reason  of 
the  rule.  No  other  reason  is  found  in  the  books,  except  the  suggestion 
before  referred  to,  that  curtesy  is  refused  where  there  was  no  actual  seisin, 
because  the  husband  might,  by  diligence,  have  obtained  such  seisin. 
But  this  idea,  as  we  have  seen,  is  not  universally  admitted. 

Our  next  inquiry  is.  Do  these  reasons,  or  either  of  them,  exist  in 
Ohio? 

That  livery  of  seisin  has  never  been  essential  in  Ohio,  to  the  creation 
of  a  freehold  estate,  nor  an  entry  necessary  to  perfect  the  title  of  an 
heir  or  devisee,  is  well  known  to  ever}'  lawyer.  The  most  common 
instrument  of  conveyance  is  a  deed  of  bargain  and  sale,  which,  without 
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the  aid  of  a  Statute  of  Uses,  transfers  both  the  legal  and  equitaljle  estate. 
Nay,  further,  a  mere  deed  of  quitclaim,  or  release,  is  sufficient,  even 
where  ttie  releasee  has  no  prior  interest  in  the  land.  But  our  departure 
from  the  English  law  does  not  stop  here ;  for  an  adverse  possession 
does  not  prevent  the  transfer  of  title,  either  by  deed,  descent,  or  devise. 
Whatever  title  is  held  bj'  the  grantor,  ancestor,  or  testator,  maj-  be  thus 
transferred,  notwithstanding  the  lands  are  adversely'  held  b}"  another. 
Jlblt  V.  Hemphill,  3  Ohio,  232  ;  Helfenstine  \ .  Garrard,  7  Ohio  (pt.  1). 
275  ;  Hall  v.  Ashby,  9  Ohio,  96.  It  might  seem,  from  what  was  said 
in  SbltY.  SemphiU,  that  an  adverse  possession  would  be  fatal  to  a 
deed ;  but  that  such  possession  in  no  wise  affects  it,  was  expressly 
decided  in  Hall  v.  Ashby. 

As,  then,  a  freehold  estate  is  created  in  Ohio  without  entr^-,  it  is 
manifest  that  the  principal,  if  not  the  onlj^  reason  of  the  rule  requiring 
actual  seisin  to  give  curtesy  does  not  exist  in  this  State. 

But  allowing  that  the  minor  reason  before  staled  did  exist  in  England, 
does  it  exist  here  ?  Ought  a  husband  to  be  denied  curtesy  in  Ohio  upon 
the  ground  that  he  might  have  entered  upon  the  land  during  covei-ture, 
and  that  if  he  did  not,  he  was  guilty  of  a  fault  that  deservedly  bars  his 
right?  There  may  have  been  much  reason  for  saying  so  in  England, 
when  the  rule  requiring  seisin  was  established  ;  for  \iy  the  failure  of  the 
husband  to  enter,  the  wife  and  her  issue  might  lose  the  estate,  which  it 
was  plainly  his  duty  to  prevent  if  possible.  But  in  Ohio  her  title  is  as 
perfect  before  as  after  entrj- ;  and,  in  general,  it  would  be  nothing  less 
than  absurd  to  make  a  man's  right  depend  upon  whetiier  he  had  gone 
for  a  moment  upon  the  land  and  "  broken  a  twig,"  or  "turned  a  sod," 
or  "  read  a  deed."  There  is,  however,  one  ease,  and  perhaps  but  one, 
in  which,  if  curtesj'  exists,  the  heirs  of  the  wife  might  be  prejudiced  by 
a  failure  of  the  husband  to  obtain  possession,  namely,  when  \>y  such 
failure  the  bar  of  the  Statute  of  Limitations  becomes  perfect  against 
them.  But  this  would  probabh-  occur  so  rarely  as  to  furnish  but  a 
slight  foundation  for  the  rule  we  are  consideiing.  Nor  is  it  the  only- 
case  in  which  a  remainder-man,  or  reversioner,  maj'  be  powerless  to  pre- 
serve his  estate.  If  A,  the  owner  in  fee  of  lands  in  the  adverse  posses- 
sion of  B,  devise  or  conve}-  them  to  C  for  life,  with  remainder  to  D,  it 
is  manifest  that,  as  the  Statute  of  Limitations  began  to  run  against  A, 
and  therefore  continues  to  run  against  C  and  D,  the  latter  may  lose  his 
estate  through  the  neglect  or  failure  of  C  to  obtain  possession.  So, 
when  the  Statute  begins  to  run  against  a  feme  sole,  and  she  afterward 
marrj',  she  may  lose  her  land  by  the  neglect  or  inability  of  her  husband 
to  recover  it. 

These  possible  cases  of  hardship  it  is  the  province  of  legislation  to 
guard  against,  and  not  of  the  courts.  Were  we  to  saj'  that  there  shall 
be  no  curtesy  where  the  possession  was  held  adverselj-  during  the  cover- 
ture, because  to  give  it  might,  by  possibility-,  result  in  tlie  loss  of  the 
estate  to  the  heir,  it  is  very  probable  that,  in  guarding  against  hard- 
ships on  the  one  side,  we  should  open  the  door  to  quite  as  much,  or 
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move,  hardship  on  the  other.  For  it  is  very  far  from  being  true  that 
the  failure  to  obtain  possession  during  the  coverture,  is  always  attribu- 
table to  the  husband's  neglect.  He  may  have  freely  spent  his  time, 
labor,  and  money  to  recover  the  land,  and  yet,  without  any  fault  of  his, 
be  unable  to  succeed  in  the  lifetime  of  the  wife.  Decide  as  we  may, 
and  doubtless  there  will  be  room  for  cases  of  hardship  to  arise ;  but,  as 
was  truly  said  by  Duncan,  J.,  in  Stoolfoos  v.  Jenkins,  8  S.  &  R.  173  ; 
"Courts  cannot  usurp  legislative  functions,  or  new-model  the  law 
according  to  their  own  ideas  of  natural  justice,  or  redress  hardships  in 
each  particular  instance."  And  it  is  never  to  be  forgotten  that  all  wise 
laws  are  framed  with  a  regard  to  what  is  likely  to  occui",  rather  than  to 
that  which  is  only  possible. 

On  the  whole,  the  conclusion  to  which  we  have  arrived  is,  that  neither 
of  the  reasons  given  for  making  actual  seisin  indispensable  to  curtesj', 
affords  any  sufficient  foundation  for  the  rule  in  Ohio. 

It  remains  to  be  considered  whether,  the  reason  of  the  rule  having 
ceased,  or  rather  never  having  existed,  in  this  State,  the  rule  itself  exists 
here.  Tenancy  bj'  the  curtesy  has  always  been  known  to  our  law,  and 
is  recognized  by  our  Statutes.  We  cannot  deny  its  existence ;  but 
may  we  not  deny  the  necessity  of  a  requisite,  that  properly  enough 
formed  a  place  in  the  common  law,  but  has  no  reason  to  support  it  in 
our  jurisprudence?  We  are  materiall3'  aided  in  this  inquiry  by  the 
American  decisions  upon  the  subject  of  curtesy.  These  decisions  may 
be  reduced  into  three  classes :  — 

1.  Those  in  which,  there  being  no  adverse  possession,  the  husband 
and  wife  were  held  to  be  constructively  seised  in  deed,  and  such  con- 
structive seisin  deemed  sufficient. 

2.  Those  in  which,  there  was  an  adverse  possession  ;  but  a  recovery 
in  ejectment,  on  the  demise  of  the  husband  and  wife,  or  the  husband 
al<3ne,  took  place  during  the  coverture ;  and  in  which  there  was  held  to 
be  curtesy,  although  no  actual  possession  followed  the  recovery. 

3.  Those  in  which  an  adverse  possession  was  decided  to  be  no  bar  to 
curtesy. 

Of  the  first  class,  Jackson  v.  Sellick,  8  Johns.  208,  and  Davis  v. 
Mason,  1  Peters,  506,  may  properly-,  perhaps,  be  called  the  leading 
cases.  Man}'  others  might  be  cited,  for  the  general  current  of  Ameri- 
can authority  certainly  admits  curtesy  in  this  class  of  cases. 

Of  the  second  class,  Ellsworth  v.  Cook,  8  Paige,  643,  is  the  leading 
case. 

To  the  third  class  belong  Bush  v.  Bradley,  4  Day,  298,  approved  in 
Chew  v.  Gomm'rs  of  Southwark,  2  Rawle,  160,  etc. 

Now,  a  careful  scrutiny  of  these  cases  will  show  that  in  nearly  all  of 
them  the  decisions  were  arrived  at  by  an  apphcatiou  of  the  maxim 
Cessante  ratione,  cessat  ipsa  lex.  It  was  so  expressly  declared  in 
Davis  V.  Mason.  That  case  respected  lands  in  Kentucky.  After 
giving,  in  the  passage  hereinbefore  quoted,  the  reason  of  the  rule  requir- 
ing' seisin,  the  judge  who  delivered  the  opinion  of  the  court  went  on  to 
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say :  "  But  in  Kentucky,  we  understand,  the  livery  of  seisin  is  unheard 
of.  Freeholds  are  acquired  by  patent,  or  by  deed,  or  by  descent,  with- 
out any  further  ceremonies  ;  and  in  tracing  pedigree,  the  proof  of  entry, 
as  successive  descents  are  cast,  is  never  considered  as  necessarj-  to  a 
recoverj',  or  in  anj'  mode  affecting  the  course  of  descent.  If  a  right  of 
entry  therefore  exists,  it  ought  by  analogy  to  be  suflScient  to  sustain  the 
tenure  acquired  by  the  husband,  where  no  adverse  possession  exists ;  as 
it  is  laid  down  in  the  books  relative  to  a  seisin  in  law,  '  he  has  the  thing, 
if  he  has  a  right  to  have  it.'  Such  was  not  the  ancient  law  ;  but  the 
reason  of  it  has  ceased.  It  has  been  shown  that  in  the  most  remote 
periods  exceptions  had  been  introduced  on  the  same  ground  ;  and  in  the 
most  modern,  the  rule  has  been  relaxed  upon  the  same  consideration. 
We  ought  not  to  be  behind  the  British  courts  in  the  liberalitj'  of  our 
views  on  the  subject  of  this  tenure." 

So  in  Jackson  v.  Sellick  the  court  said :  "  We  must  take  the  rule 
(requiring  seisin)  with  such  a  construction  as  the  peculiar  state  of  new 
lands  in  this  country  require." 

Both  these  cases  seem  to  proceed  on  the  ground  that  the  wife,  though 
not  actuall}',  was  yet  constructively  seised  in  deed.  Hence  the  allusion, 
in  each  case,  to  the  fact  that  there  was  no  adverse  possession  to  rebut 
the  presumption.  The  question  whether  an  adverse  possession  would 
be  fatal  to  the  claim  to  curtesy  was  not  presented.  The  cases  in  effect 
decide,  not  that  seisin  in  deed  is  indispensable,  but  that,  if  there  must 
be  seisin,  a  constructive  seisin  is  suflScient.  But  in  Hush  v.  Bradley 
the  question  was  directly  raised.  The  premises,  during  the  whole 
period  of  the  coverture,  were  adverselj-  held  by  a  third  person.  Yet  the 
husband  was  adjudged  to  be  tenant  by  the  curtesy.  The  real  estate  law 
of  Connecticut  was,  in  all  respects  material  to  the  present  inquiry,  the 
same  as  that  of  Ohio  ;  and  the  court  held  that,  as  the  reason  of  the- rule 
requiring  seisin  did  not  exist,  seisin  was  unnecessary,  and  that  thei 
symmetry  of  the  law  required  this  decision.  To  the  same  eflFeet  is  the 
following  language  of  the  court  in  Stoolfoos  v.  Jenkins,  8  S.  &  R.  175 : 
"The  actual  seisin  of  the  husband  during  coverture  is  necessary  to  en- 
title him,  as  tenant  by  the  curtesy,  by  the  common  law  ;  though  such 
actual  seisin  by  the  husband  is  not  necessary  by  our  law,  if  there  be  a 
potential  seisin,  or  right  of  seisin.  This  has  been  decided  to  be  suflB- 
cient  in  this  State."  This  ruling,  as  well  as  the  case  of  Bush  v.  Bradley^ 
was  approved  in  the  case  in  5  Rawle,  160,  before  cited,  the  court  hold- 
ing that  it  was  sufficient  to  entitle  the  husband  to  curtesy,  that  the  wife 
owned  the  land  and  had  a  right "  to  demand  and  recover  the  immediate 
possession  thereof." 

In  the  light  of  these  decisions,  and  the  considerations  upon  which 
they  rest,  we  can  hardly  err  in  holding  that  the  reason,  or  reasons,  of 
the  rule  requiring  seisin  in  deed,  having  no  existence  in  Ohio,  the  rule 
itself  does  not  exist.  And,  certainly,  the  symmetry  of  our  law  demands 
this.  It  would  be  strange  indeed,  and  only  lead  to  confusion  and  per- 
plexity, if,  while  every  other  tenancy  may  be  created  in  this  State  with- 
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out  entry,  oi'  regard  to  the  fact  of  adverse  possession,  a  tenancy  by  the 
curtesj'  could  not.  Nor  does  a  rule  strongly  commend  itself  to  the 
good  sense  of  men  that  makes  the  existence  of  the  estate  depend  upon 
an  almost,  or  quite,  imaginary  distinction  between  seisin  in  law  and 
constructive  seisin  in  deed.  The  constructive  seisin  relied  on  in  Jack- 
son V.  Sellick,  Davis  v.  Mason,  and  Ellsworth  v.  Cook,  was  in  sub- 
stance nothing  but  a  seisin  in  law.  It  is  a  mere  fiction  to  say  that  a 
man  is  actually  possessed  of  that  which  is  in  no  one's  possession,  and 
it  is  plainly  untrue  to  saj'  so  when  the  thing  is  in  the  possession  of 
another.  The  reasoning  of  the  courts  in  all  these  cases,  if  carried  to  its 
legitimate  result,  makes  seisin  in  deed,  either  actual  or  constructive, 
wholly  unnecessary ;  and  this  result  is  not  in  conflict  with  the  principles 
of  the  common  law.  For  even  at  common  law  a  seisin  in  law  is 
sufficient  to '  give  curtesy  in  all  inheritances  created  without  entry. 
3  Bac.  Abr.  12  ;  Jackson  v.  Johnson,  5  Cow.  98 ;  Ellsworth  v.  Cook, 
8  Paige,  643.  It  is  therefore  a  mere  application  of  a  common  law 
principle  to  say  that  a  seisin  in  law  is  suflBcient  in  Ohio,  where  in  no 
case  is  an  entrj^  necessary  to  create  an  inheritance.  In  the  case  before 
us,  Mrs.  Borland  was  seised  in  law,  for  "seisin  in  law  is  a  right  to 
lands  and  tenements,  though  the  owner  is  by  wrong  disseised  of  them." 
6  Jacob's  Law  Diet.  41.  Her  husband,  there  being  issue  born,  became 
tenant  by  the  curtesy,  and  as  he  was  yet  in  life  when  the  ejectment  was 
brought  by  her  heirs,  the  Common  Pleas  did  right  to  nonsuit  them . 

The  decision  of  this  case  also  decides  the  case  of  Doe  ex.  dem.  Hunter 
et  al.  V.  Durrell ;  the  only  difference  in  the  cases  being  that  there  was 
an  adverse  possession  in  the  one,  and  not  in  the  other.^ 

1  Contra,  Mercer  v,  Selden,  1  How.  37  (1843)  ;  Den  d.  Hopper  v.  Demarest  1  Zab. 
525(1848). 
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WATKINS  V.  THORNTON. 
Supreme  Court  of  Ohio.     1860. 

[Reported  11  Ohio  St.  367.] 

Error  to  the  District  Court  of  Scioto  County. 

The  action  below  was  brought  under  the  code,  by  the  defendants  in 
error,  to  recover  the  possession  of  certain  real  estate.  The  facts  of  the 
case,  as  shown  by  an  agreed- statement  of  counsel,  and  the  special  find- 
ing of  the  District  Court,  are  as  follows  :  — 

In  October,  1847,  John  H.  Thornton  died  testate,  having  devised 
the  premises  in  controversy  to  his  wife,  Sally  Thornton,  for  life,  with 
remainder  to  his  daughter,  Sarah  Ann  Thornton,  in  fee  simple. 

The  widow  of  the  testator  remained  in  possession  of  the  premises, 
under  the  will,  till  her  death,  in  December,  1851. 

The  daughter,  Sarah  Ann  Thornton,  intermarried,  in  June,  1848,  with 
the  plaintiff  in  error,  Jefferson  L.  Watkins,  by  whom  she  had  issue  Ida 
Watkins,  born  during,  the  coverture,  in  September,  1849. 

Mrs.  Watkins  died  in  September,  1851,  before  the  determination  of 
the  life  estate  of  her  mother,  and  her  daughter  Ida  also  died  in  March, 
1855,  leaving  the  defendants  in  error  her  heirs-at-law. 

Upon  this  state  of  facts,  the  District  Court  held  that  the  defendants 
in  error  were  entitled  to  the  possession  of  the  premises,  and  accordingly 
rendered  a  judgment  in  their  favor,  which  it  is  now  sought  to  reverse  on 
the  ground  that  Watkins,  the  plaintiff  in  error,  is  entitled  to  the  possession 
of  the  premises,  as  tenant  by  the  curtesy.  If  this  be  not  so,  it  is  con- 
ceded that  the  judgment  below  must  be  affirmed. 

A.  G.  Thurman  and  W.  A.  Hutchins,  for  plaintiffs  in  error. 

S.  A.  Towns,  for  defendants  in  error. 

Scott,  C.  J.  Bj'  the  common  law  there  are  four  requisites  necessary  to 
make  a  tenancy  by  the  curtesy :  marriage,  seisin  of  the  wife,  issue,  and 
the  death  of  the  wife.  As  to  the  seisin  requisite  to  the  creation  of  this 
estate,  it  said  by  Blackstone,  "  The  seisin  of  the  wife  must  be  an  actual 
seisin,  or  possession  of  the  lands  ;  not  a  bare  right  to  possess,  which  is 
a  seisin  in  law,  but  an  actual  possession  which  is  a  seisin  indeed.  And, 
therefore,  a  man  shall  not  be  tenant  by  the  curtesy  of  a  remainder  or 
reversion."  2  Bl.  Com.  127.  Such,  beyond  all  question,  is  the  rule 
of  the  common  law  as  to  corporeal  hereditaments. 

This  rule,  i-equiring  actual  seisin  of  the  wife,  was  not  applied  to  in- 
corporeal hereditaments,  for  the  good  reason,  that,  from  their  nature, 
livery  of  seisin  was  impossible.  As  to  inheritances  of  this  kind,  a  seisin 
in  law  was  deemed  sufficient  to  entitle  the  husband  to  be  tenant  bj-  the 
curtesy ;  because,  as  was  said  by  Coke :  "  The  wife  hath  those  inherit- 
ances which  lie  in  grant  and  not  in  livery,  when  the  right  first  descends 
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upon  ber ;  for  she  has  a  thing  in  grant,  when  she  has  a  right  to  it,  and 
nobody  else  interposes  to  prevent  it."  But  in  respect  to  lands,  inas- 
much as  the  rule  of  the  common  law  required  actual  seisin  of  the  free- 
hold, as  well  as  a  right  to  the  inheritance,  on  the  part  of  the  wife,  during 
the  coverture,  as  a  requisite  to  tenancy  by  the  curtesy,  the  result  stated 
by  Blackstone  necessarily  followed,  that  a  man  could  not  be  tenant  bj' 
the  curtesy  of  a  reversion  or  remainder,  where  there  was  an  outstanding 
estate  of  freehold  in  another.  Such  an  estate,  in  expectancy  merely, 
could,  from  its  nature,  confer  no  right  of  present  possession.  In  adopt- 
ing, in  this  country,  from  the  common  law,  the  tenancy  by  curtesy,  the 
rules  which  prescribe  the  character  or  kind  of  estate  to  which  it  at- 
taches, seem  uniformly  to  have  been  regarded  as  also  adopted.  In  the 
absence  of  statutory  enactments,  the  common  law,  of  which  this  estate 
is  the  creature,  must  furnish  the  rule  on  this  subject.  It  is  accordingly 
laid  down  by  Kent  in  his  Commentaries,  that "  if  there  be  an  outstanding 
estate  for  life,  the  husband  cannot  be  tenant  by  the  curtesy  of  the  wife's 
estate  in  reversion  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture."  4  Kent's  Com.  28 ;  Stoddart  v.  Gibbs,  1  Sum- 
ner, 263  ;  Blood  v.  Blood,  23  Pick.  80  ;  7  Mass.  R.  253  ;  5  N.  Hamp. 
E.  469 ;  Mackey  v.  Proctor,  12  B.  M.  433 ;  1  Barb.  Ch.  Rep.  598 ; 
Tayloe  v.  Gould,  10  Barb.  Sup.  Ct.  Rep.  388. 

But  the  principal  reason  of  the  rule'  requiring  actual  seisin  by  the 
wife,  in  order  to  tenancj'  by  the  curtesy,  is  said  by  Blackstone  to  be, 
"  because,  in  order  to  entitle  the  husband  to  such  estate,  he  must  have 
begotten  issue  that  may  be  heir  to  the  wife ;  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land  whereof  the  ancestor 
was  not  actually  seised."     2  Bl.  Com.  128. 

Though  this  principal  reason  of  the  rule  no  longer  exists,  even  in 
England,  yet  it  is  said  that  the  rule  itself  remains  there,  unaffected  hy 
the  faihire  of  its  main  reason.  2  Wend.  Bla.  128,  note  32.  But  in  this 
country  it  has  been  frequently  held  otherwise.  Where  ownership,  with- 
out seisin,  regulates  the  descent  of  real  estate,  and  gives  the  right  to 
dispose  thereof,  either  b3'  deed  or  will,  the  rule  requiring  actual  seisin 
in  deed  has  been  held  not  to  apply.  And  in  none  of  the  States  have 
the  courts  gone  farther  in  this  direction,  than  in  our  own.  In  Lessee 
of  Borland  v.  Marshall,  2  Ohio  St.  Rep.  308,  this  court,  proceeding  on 
the  maxim  Oessante  ratione,  cessat  ipsa  lex,  held,  that  inasmuch  as 
seisin  of  the  ancestor  was  never  necessary  to  inheritance  in  this  State ; 
a  husband  may,  therefore,  be  tenant  by  curtesy,  though  the  wife  was 
never  seised  in  deed,  either  actually  or  constructiveh-,  of  the  lands,  and 
though  the  same  were  adversely  held,  during  coverture,  by  anotlier  per- 
son. The  question  was  again  examined,  and  this  decision  approved,  in 
the  case  of  Merritt  v.  Home,  5  Ohio  St.  Rep.  308.  In  the  former  of 
these  cases,  the  subject  was  very  fully  considered,  and  the  conclusion 
arrived  at  by  the  court  was  said  not  to  be  "in  conflict  with  the  princi- 
ples of  the  common  law.  For,  even  at  common  law,  a  seisin  in  law 
is  sufladent  to  give  curtesy  in  all  inheritances  created  without  entry. 
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8  Bac.  12;  Jackson  v.  Johnson,  5  Coweu,  98;  Ellsworth  v.  Cook, 
8  Paige,  643.  It  is,  therefore,  a  mere  application  of  a  common  law 
principle,  to  say  that  a  seisin  in  law  is  suflScient  in  Ohio,  where  in  no 
case  is  an  entry  necessary  to  create  an  inheritance." 

With  the  rule  established  by  these  cases,  we  are  entirely  satisfied. 
But  we  are  now  asked  bj'  the  plaintiff  in  error  to  go  much  farther,  and 
to  hold  that  even  a  seisin  in  law  by  the  wife,  that  is,  a  right  to  possess 
the  premises,  is  not  necessary  to  make  the  husband  tenant  bj'  the  cur- 
tesy. For  in  the  present  case,  the  life  estate  of  Mrs.  Thornton  was 
outstanding  at  the  death  of  her  daughter,  Mrs.  Watkins,  in  right  of 
whom  the  plaintiflf  in  error  claims  the  curtesy.  It  is  clear,  then,  that 
Mrs.  Watkins  had  not,  during  her  life,  a  possession  in  deed,  either  ac- 
tual or  constructive,  of  the  premises  in  controversy,  nor  had  she  any 
right  to  their  possession.  The  actual  seisin  of  the  freehold  was  right- 
fully in  her  mother.  In  the  case  of  Borland's  Lessee  v.  Marshall,  the 
wife  had  the  right  to  the  possession  of  the  lands,  though  she  was  wrong- 
fully disseised  of  them ;  and  this,  the  court  held  to  be  sufficient,  but 
at  the  same  time  carefully  excluded  the  inference,  which  is  now  sought 
to  be  drawn  from  their  reasoning.  When  they  saj'  the  wife's  right  of 
possession  is  a  sufficient  seisin  to  give  curtes3'  to  the  husband,  the  in- 
ference cannot  be  fairly  drawn  that  even  this  right  of  possession  is 
wholly  unnecessary.  Nor  do  we  think  their  reasoning  leads  to  this 
conclusion.  For,  admitting  the  reason  assigned  by  Blackstone  to  be 
the  sole  reason  for  requiring  actual  possession  of  the  lands  by  the  wife, 
it  does  not  follow  that  this  is  also  the  sole  reason  for  requiring  a  right 
of  present  possession.  An  estate,  which,  from  its  nature,  confers  a 
right  of  present  possession,  may  have  been  necessary  for  a  general 
reason ;  while  actual  possession,  or  livery  of  seisin,  may  have  been 
necessary  for  a  further  and  special  reason.  The  special  reason  requir- 
ing seisin  in  deed,  has  no  existence  in  Ohio,  and  that  part  of  the 
rule  maj-,  therefore,  be  properly  held  inapplicable,  and  yet  the  pri- 
mary reason,  or  ground,  on  which  tenancj-  by  the  curtesj-  rests,  may 
be  left  in  full  force,  and  may  require  a  seisin  in  law,  that  is  a  right 
of  possession. 

The  origin  of  tenancy  hy  the  curtesy-  appears  to  be  involved  in  ob- 
scuritN',  and  resting  as  it  does  upon  no  clearly  defined  moral  founda- 
tion, it  must  be  regarded  as  the  mere  creature  of  the  law.  In  the  case 
of  Stoolfoos  V.  Jenkins,  8  Serg.  &  Rawle,  175,  it  was  said  by  the  court 
(Duncan,  J.),  "  The  husband's  interest  in  the  land  is  not  the  land  itself. 
Even  if  he  had  issue  by  her,  he  has  but  a  life  estate,  and  that  only,  in 
strictness,  where  he  reduces  it  into  possession,  during  the  coverture. 
The  actual  seisin  of  the  husband  during  coverture  is  necessary  to  entitle 
him,  as  tenant  by  the  curtesy,  by  the  common  law ;  though  such  actual 
seisin  by  the  husband  is  not  necessary  by  our  law,  if  there  be  &  potential 
seisin,  or  right  o/"  seisin.  This  has  been  decided  to  be  sufficient  in  this 
State.  It  is  an  excrescence  of  the  wife's  seisin.  He  is  seised  injure 
uxoris.     If  it  be  a  chattel  of  his  wife's,  it  is  his  absolutely ;  if  a  chose 
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in  action,  and  he  reduces  it  into  possession,  it  is  his ;  but  if  he  does  not, 
and  she  survives  him,  it  is  hers." 

The  husband's  right  as  tenant  by  the  curtesy  is  a  mere  continuation 
of  the  right  possessed  during  coverture,  and  the  policy  of  the  law  is,  in 
the  main,  similar  both  as  to  the  wife's  real  and  personal  estate.  The 
husband  shall  not,  upon  the  death  of  the  wife,  be  deprived  of  her  chattels 
or  choses  in  action,  which  he  has  reduced  to  possession  during  the  cov- 
erture ;  nor,  if  he  has  had  issue  bj'  her,  for  whose  nurture  and  main- 
tenance he  has  become  chargeable,  shall  he  be  turned  out  of  possession 
of  her  lands,  which  such  issue  might  have  inherited  from  her.  But  in 
either  case,  his  rights  are  a  mere  continuation  of  those  acquired  during 
coverture,  and  can  become  no  greater  than  they  were  during  the  wife's 
life.  If,  then,  there  was  no  right  of  present  seisin  in  the  wife  during 
coverture,  by  reason  of  an  outstanding  estate  of  freehold  in  another, 
there  could  be  no  estate  in  possession,  to  be  continued  to  the  husband 
—  and  the  inheritance  of  the  wife,  being  an  estate  in  expectancy  only, 
must  descend  immediately  to  her  heirs. 

But  it  is  said  that  Mrs.  Watkins  had  a  vested  remainder  in  the  pre- 
mises, which  was  inheritable  by  her  issue  ;  or  in  other  words,  that  she 
had  seisin  in  law  of  an  estate  of  inheritance,  and  that  this  case  is  there- 
fore not  distinguishable,  upon  principle,  from  the  case  of  Jiorland  v. 
Marshall.  But  we  apprehend  there  is  a  clear  and  substantial  distinction 
between  a  seisin  in  law  of  lands,  which  implies  a  right  of  present  pos- 
session, and  a  seisin  in  law  of  an  estate  of  inheritance,  in  expectancj', 
therein,  which,  in  the  case  of  an  outstanding  freehold,  excludes  all  right 
of  present  possession.  A  distinction  has  always  been  taken  in  plead- 
ing, by  the  rules  of  the  common  law,  between  a  reversion  depending 
upon  an  estate  for  life,  and  one  expectant  on  the  determination  of  a 
lease  for  years.  In  the  latter  case  the  party  might  plead  that  he  was 
seised  in  his  demesne  as  of  fee,  but  in  the  former  he  could  only  plead 
that  he  was  seised  as  of  fee  (6  Jacobs'  L.  Diet.  41)  ;  Dyer,  185,  257. 
The  former  expression  imported  manual  occupation,  while  the  latter 
did  not.  The  distinction  is  still  more  obvious  where  no  estate  of  any 
kind  intervenes  to  prevent  present  enjoyment  of  the  inheritance.  Where 
the  estate  consists  of  a  rent,  actual  seisin,  that  is,  receipt  of  the  rent  by 
the  wife  or  the  husband,  during  coverture,  is  not  necessary,  even  in  Eng- 
land, to  give  the  husband  a  right  by  the  curtesy.  Still,  there  must  have 
been,  during  coverture,  a  present  right  to  receive  the  rent  when  it  should 
become  paj-able. 

In  Pennsylvania,  while  the  rule  of  the  common  law  requiring  seisin 
in  deed  is  rejected,  because  there,  as  well  as  here,  the  reason  of  it  is 
inapplicable,  yet  the  courts  hold  that  there  can  be  no  tenancj-  bj'  the 
curtesy  of  a  remainder  or  reversion,  expectant  upon  an  estate  for  life, 
if  the  particular  estate  continue  till  the  death  of  the  wife.  Chew  v. 
Com.  of  Southwark,  5  Rawle,  160.  In  this  case,  the  court  said:  "  It 
is  not  necessary  to  entitle  a  husband  to  claim  by  the  curtesy  in  this 
State,  that  there  should  have  been,  what  is  considered  in  England,  an 
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actual  seisin  of  the  wife,  or  the  husband,  during  the  coverture.  It  is 
sufficient  if  she  were  invested  with  the  title  to  an  estate  of  inheritance, 
and  had  seisin  of  the  freehold  thereof  in  law,  bj'  having  a  right  to  de- 
mand and  receive  the  rent  accruing  from  the  enjoj'ment  of  it,  either  bj' 
a  tenant  at  will  or  for  a  term  of  j-ears,  if  out  of  lease ;  or  otherwise  to 
demand  and  recover  the  immediate  possession  thereof ;  or  as  the  late 
Mr.  Justice  Duncan  expresses  it  in  Stoolfoos  v.  Jenkins,  8  Serg.  & 
Rawle,  175,  "if  there  was  a  potential  seisin  or  right  of  seisin.  .  .  . 
But  still,"  say  the  court,  "  there  must  be  a  seisin  of  the  freehold, 
as  well  as  a  right  to  the  inheritance,  during  the  coverture,  or  what 
shall  be  deemed  equivalent  thereto,  having  regard  to  the  nature  of  the 
estate. 

The  rule  of  the  common  law  has  thus  been  substantially'  preserved, 
as  well  in  this  State  as  in  others.  And  to  change  it,  in  matter  of 
substance,  b3'  giving  the  husband  a  right  hy  the  curtesy,  where  there 
has  been,  during  coverture,  not  even  a  potential  seisin  of  the  freehold, 
would  be  the  exercise  of  legislative  power.  And  so  long  as  a  right  of 
seisin  of  the  freehold  is  necessarj-  to  give  dower  to  the  wife,  it  is  not 
eas^-  to  assign  a  satisfactory  reason  why  the  counter  estate  bj'  the  cur- 
tesy should  be  more  favored.  At  all  events,  we  can  but  declare  what 
the  law  is. 

The  judgment  of  the  District  Court  must  he  affirmed. 

SuTLiFF,  Peck,  Gholson,  and  Brinkerhoff,  JJ.,  concurred. 


McNEER  V.   McNEER. 

Supreme  Court  of  Illinois.     1892. 

[Reported  142  III.  388.] 

Writ  of  error  to  the  Circuit  Court  of  Vermilion  County ;  the  Hon. 
Edward  P.  Vail,  Judge,  presiding. 

Mr.  D.  D.  Evans,  for  the  plaintiff  in  error. 

Mr.  JE.  S.  E.  Kimbrough,  for  the  defendants  in  error. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court.  This 
is  an  agreed  case,  made  by  the  parties  to  a  partition  suit  in  chan- 
cery in  the  Circuit  Court  of  Vermilion  County,  and  filed  in  that  court, 
and  certified  to  this  court,  together  with  the  decision  of  the  Circuit 
Court  thereon,  by  the  clerk  of  said  Circuit  Court  under  section  74  of 
the  Practice  Act.  The  Circuit  Court  granted  the  relief  asked  for  by 
the  complainants  in  the  original  bill  as  finally  amended,  and  sustained  a 
demurrer  to  the  cross-bill  filed  by  the  defendants  below  and  dismissed 
said  cross-bill.  The  facts,  as  agreed  to,  are  that  Valentine  McNeer, 
one  of  the  defendants  in  error,  is  the  surviving  husband  of  Sarah  A. 
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McNeer,  deceased;  that  in  1858  the  said  Sarah  became  seized  in  fee 
of  the  lands  in  controversy  located  in  said  county ;  that  in  1868  she 
intermarried  with  the  said  Valentine;  that  in  1870  Franklin  0.  McNeer, 
one  of  the  defendants  below  and  one  of  the  plaintiffs  in  error  here,  was 
born  to  the  said  Sarah  and  Valentine,  the  issue  of  their  said  marriage  ; 
that  in  1878  the  said  Sarah  died  seized  of  said  lands,  and  leaving  her 
surviving  the  said  Valentine,  her  husband,  and  the  said  Franklin  O. 
and  others,  her  children  and  heirs-at-law.  It  being  agreed,  that  there 
was  seizin  in  fee  in  the  wife  in  1858,  marriage  in  1868,  birth  of  issue 
capable  of  inheriting  in  1870,  and  death  of  the  wife  in  1878,  the  ques- 
tion presented  for  decision  is  this :  Is  the  surviving  husband  entitled  to 
an  estate  by  the  curtesj-  in  the  real  estate  of  which  his  wife  died  seized 
in  fee,  or  is  he  limited  to  dower  therein  under  and  bj'  virtue  of  the 
statute  relative  to  dower  in  force  since  1874?  By  the  decree  of  the 
Circuit  Court  an  estate  by  the  curtesj'  in  said  lands  was  declared 
in  favor  of  Valentine  McNeer,  and  it  was  ordered  that  he  should 
have,  during  his  life,  the  use,  issues,  rents  and  profits  of  said  lands, 
free  from  the  interference  of  any  of  the  heirs-at  law  of  his  deceased 
wife,  Sarah,  etc.  The  errors  assigned  question  the  correctness  of  this 
decree. 

Section  1  of  the  Dower  Act,  which  went  into  force  on  Jul}'  1,  1874, 
provides,  "  that  the  estate  of  curtesy  is  hereby  abolished,  and  the  sur- 
viving husband  or  wife  shall  be  endowed  of  the  third  part  of  all  the 
lands  whereof  the  deceased  husband  or  wife  was  seized  of  an  estate  of 
inheritance,  unless  the  same  shall  have  been  relinquished  in  legal  form." 
1  Starr  &  Cur.  Ann.  Stat,  p.  896.  Mrs.  McNeer  was  alive  when  this 
Act  went  into  force,  her  death  not  having  occurred  until  four  years 
thereafter.  If,  when  the  Act  became  a  law,  Valentine  McNeer  had 
had  an  estate  of  tenancy  by  the  curtesy  initiate,  the  Act  would  not 
have  had  the  effect  of  depriving  him  of  that  estate,  and  reducing  it  to 
an  estate  of  dower,  as  defined  in  said  section  above  quoted. 

At  common  law,  by  virtue  of  the  marriage  alone,  and  without  the 
birth  of  issue,  the  husband  was  seized  of  an  estate,  during  coverture, 
in  the  lands  held  by  his  wife  in  fee.  He  is  said  to  have  been  seized  of 
the  freehold  Jure  uxoris.  He  took  the  rents  and  profits  during  the 
joint  lives  of  himself  and  his  wife.  This  estate  was  ended  by  the 
death  of  the  wife  or  the  death  of  the  husband.  It  applies  to  land, 
in  which  the  wife  was  seized  of  an  estate  of  inheritance  either  at  the 
time  of  the  marriage,  or  after  the  marriage.  "It  is  a  freehold  estate 
in  the  husband,  since  it  must  continue  during  their  joint  lives,  and  it 
may  b^'  possibility  last  during  his  life."  It  has  sometimes  been  called 
a  "  tenancy  by  the  marital  right."  It  was  liable  to  be  sold  on  execu- 
tion against  the  husband.  2  Kent's  Com.  130;  1  Bish.  on  Law  of 
Mar.  Women,  529,  531 ;  Cole  v.  Van  Riper,  44  111.  58 ;  Bozarth  v. 
Largent,  128  III.  95.  "  This  is  a  vested  estate  in  him  ;  and  ...  it  is 
not  competent  for  legislation,  without  his  consent,  to  take  it  from  him 
and  give  it  back  to  the  wife."  2  Bish.  on  Law  of  Mar.  Wom.  sect.  40  ; 
Rose  V.  Sanderson,  38  111.  247  ;  Kibble  v.  Williams,  58  id.  30. 
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But  the  estate  during  coverture,  or  tenancy  by  the  marital  right,  is 
quite  different  from  tenancy  bj'  the  curtesy,  particularly  in  the  fact  that 
the  former  does  not  continue  after  the  wife's  death.  As  soon  as  issue 
was  born,  the  estate  of  the  husband  was  changed  in  its  character.  By 
the  birth  of  issue  he  became  tenant  by  the  curtesy  initiate,  and- as  such 
was  entitled  to  an  estate  in  his  wife's  hands  in  his  own  right  and  for  his 
own  life.  This  estate  became  consummate  upon  the  death  of  the  wife. 
Four  things  are  requisite  to  an  estate  by  tlie  curtesy :  lawful  marriage, 
actual  seizin  of  the  wife,  issue  capable  of  inheriting,  and  death  of  the  wife. 
The  first  three  without  the  last  constitute  tenancy  by  the  curtesy  initi- 
ate. The  husband's  estate  is  initiate  on  issue  had,  and  consummate  on 
the  death  of  the  wife.  4  Kent's  Com.  pages  28-30  ;  Cole  v.  Van  Riper, 
44  111.  58  ;  Bozarth  v.  Largent,  supra.  The  estate  of  tenancy  by  the 
curtesy  initiate  could  be  seized  and  sold  on  execution  against  the  hus- 
band.    Cole  V.  Van  Riper,  supra. 

The  weight  of  authority  is  in  favor  of  the  position,  that  the  estate  of 
tenancy  hy  the  curtesy  initiate,  as  it  existed  under  the  common  law,  and 
before  it  was  qualified  by  the  modern  statutes  enlarging  the  rights 
of  married  women,  was  a  vested  estate,  and  could  not  be  destroj-ed 
by  legislation  which  took  effect  after  it  came  into  existence.  We 
are  aware,  that  there  are  some  authorities  which  hold  to  the  con- 
trar}';  but  we  think  that  they  fail  to  distinguish  between  the  estate 
as  it  existed  before  the  passage  of  what  are  known  as  the  "  married 
woman's  Acts,"  and  as  it  came  to  be  after  the  passage  of  those  Acts. 
It  will  also  be  found  upon  examination,  that  many  of  the  cases  cited  in 
support  of  the  position  that  the  right  of  curtesy  initiate  is  not  a  vested 
right,  do  not  go  as  far  in  that  direction  as  they  are  claimed  to  go, 
either  because  they  are  based  upon  the  language  of  particular  statutes, 
or  because  their  facts  do  not  squarely  present  the  question.  It  cannot 
be,  that  an  interest  in  property  which  can  be  seized  on  execution  and 
sold  by  creditors  in  payment  of  their  debts,  is  not  such  a  vested  interest 
as  the  fundamental  law  will  protect  from  destruction  b}'  retroactive 
legislation.  Shortall  v.  Hinckley,  31  111.  219 ;  Jacobs  v.  Rice,  33  id. 
369 ;  Lang  v.  Hitchcock,  99  id.  550;  Gay  v.  Gay,  123  id.  221. 

In  Shortall  v.  Hinckley,  supra,  where  seizin  of  the  wife,  marriage 
and  birth  of  issue  had  all  occurred  before  the  passage  of  the  Act  of 
1861  hereinafter  referred  to,  we  said:  "At  the  death  of  Hiram  Gil- 
son,  all  these  sisters  were  married,  and  had  children  then  living,  the 
issue  of  their  several  marriages.  Their  husbands  thereby  became 
invested  with,  or  entitled  to,  a  life  estate  in  their  wives'  share  of 
this  property  by  the  curtesy  initiate.  .  .  .  This  interest  of  the  hus- 
band in  his  wife's  property  is  a  vested  legal  estate  subject  to  sale  on 
execution,  or  by  himself.  He  could  have  leased  it  to  the  extent  of  the 
whole  or  any  portion  of  the  term.  .  .  .  The  estate  of  the  husband  is 
carved  out  of  and  is  a  distinct  estate  from  hers.  He  holds  it  as  if  he 
had  acquired  it  by  deed,  and  it  is  liable  to  all  the  incidents  of  any 
other  freehold  or  life  estate,  until  it  is  again  merged  into  the  fee  simple. 
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If  he  were  to  convey  or  lease  it,  the  title  of  the  grantee  or  lessee  could 
not  be  defeated  by  the  husband  and  wife  joining  in  a  subsequent  con- 
veyance. .  .  .  Until  the  death  of  the  husband,  his  grantee  would  be 
entitled  to  hold  the  premises,"  etc.  In  Hose  v.  Sanderson,  supra,  it 
was  held,  that  both  the  husband's  estate  during  coverture  and  his 
estate  as  tenant  by  the  curtesy  initiate  were  such  vested  interests, 
that  the  Legislature  could  not  take  them  from  the  husband  and  give 
them  to  the  wife.  Clark  v.  Thompson,  47  111.  25 ;  Noble  v.  McFar- 
land,  51  111.  226 ;  Henson  v.  Moore,  104  id.  403.  Cooley  in  his  work 
on  Constitutional  Limitations  (6th  ed.  p.  440),  in  speaking  of  the  vested 
rights,  which  the  husband  had  at  common  law,  says :  "  He  could  have 
a  right  as  tenant  b^'  the  curtesy  initiate  in  the  wife's  estates  of  inherit- 
ance the  moment  a  child  was  born  of  the  marriage,  who  might  by  pos- 
sibility become  heir  to  such  estates.  This  right  would  be  property, 
subject  to  conveyance  and  to  be  taken  for  debts  ;  and  must  therefore 
be  regarded  as  a  vested  right,  no  more  subject  to  legislative  interference 
than  other  expectant  interests  which  have  ceased  to  be  mere  contin- 
gencies and  become  fixed.  But  while  this  interest  remains  in  expec- 
tancy merely  —  that  is  to  say,  until  it  becomes  initiate  —  the  legislature 
may  have  full  power  to  nTodif^'  or  even  abolish  it."  Wyatt  v.  Smith, 
25  W.  Va.  813.  Although  Bishop  in  his  work  on  the  Law  of  Married 
Women  presents  one  view  of  the  husband's  initiate  right  of  curtesy, 
which  would  lead  to  the  conclusion  that  it  could  be  cut  off  by  legisla- 
tion at  any  time  before  it  became  consummate  by  the  death  of  the  wife, 
j-et  he  presents  another  view  which  he  holds  to  be  the  better  one ;  and 
"  it  is  that,  by  the  birth  of  a  child,  the  estate  by  the  marital  right  is 
extended  in  duration  to  become  an  estate,  not  for  the  mere  joint  lives 
of  himself  and  wife,  but  for  his  own  life ;  and  that  it  is  this  enlarged 
estate,  not  the  mere  possibilitj-,  which  is  termed  tenancy  by  the  curtesy 
initiate.  In  this  view  the  husband's  rights  cannot  constitutionally  be 
taken  awaj'  after  a  child  is  born."  2  Bish.  on  Law  of  Mar.  Wom. 
sec.  43.  He  gives  the  following  as  the  conclusion  to  be  derived  from 
an  examination  of  the  authorities,  namely' :  "  curtesy  initiate  is  an 
estate  vested  in  the  husband,  and  .  .  .  consequently  it  cannot  be 
taken  from  him  and  given  to  the  wife  by  a  mere  statute." 

When,  however,  the  Act  of  1874  went  into  effect,  Valentine  McNeer 
did  not  have  an  estate  of  tenancy  by  the  curtesy  initiate  as  it  existed 
at  the  common  law,  but  as  it  existed  under  an  Act  of  the  Legislature  of 
this  State,  approved  February  21,  1861,  and  in  force  April  24,  1861, 
entitled,  an  "  Act  to  protect  married  women  in  their  separate  property." 
As  his  marriage  did  not  take  place  until  1868,  and  the  issue  thereof 
was  not  born  until  1870,  he  acquired  his  interest  in  his  wife's  property 
while  the  Act  of  1861  was  in  force  and  subject  to  its  provisions.  That 
Act  provides,  "  that  all  the  property,  both  real  and  personal,  belonging 
to  any  married  woman,  as  her  sole  and  separate  property,  or  which  any 
woman  hereafter  married  owns  at  the  time  of  her  marriage,  or  which 
any  married  woman,  during  coverture,  acquires  in  good  faith  from  any 
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person  other  than  her  husband  by  descent,  devise  or  otherwise,  together 
with  all  the  rents,  issues,  increase  and  profits  thereof,  shall,  notwith- 
standing her  marriage,  be  and  remain,  during  coverture,  her  sole  and 
separate  property,  under  her  sole  control,  and  be  held,  owned,  pos- 
sessed and  enjo^-ed  by  her  the  same  as  though  she  was  sole  and 
unmarried ;  and  shall  not  be  subject  to  the  disposal,  control  or  in- 
terference of  her  husband,  and  shall  be  exempt  from  execution  or 
attachment  for  the  debts  of  her  husband." 

The  Act  of  1861  did  not  destroy  the  estate  of  tenancy  by  the  curtesy 
initiate.  Cole  v.  Van  Riper,  supra  ;  Freeman  v.  Hartman,  45  111.  57 ; 
Armstrong  v.  Wilson,  60  id.  226.  But  the  estate  was  materially  modi- 
fied and  changed  by  that  Act.  The  estate  known  as  the  estate  during 
coverture,  or  "  tenancy  by  the  marital  right,"  was  thereby  substantially 
abolished.  Cole  v.  Van  Riper,  supra.  Under  the  Act,  the  husband 
as  tenant  by  the  curtesj'  initiate  had  no  control  over  his  wife's  lands. 
His  interest  as  such  tenant  could  not  be  conveyed  by  him,  nor  was  it 
subject  to  execution.  If  the  wife  died  seized  of  her  lands,  he  was 
entitled  to  hold  them  as  tenant  by  the  curtesy.  His  estate  became 
consummate  upon  her  death,  if  she  had  not  disposed  of  her  real  estate 
during  her  life.  So  long  as  she  lived,  however,  his  interest  in  her  land 
lacked  those  elements  of  property,  such  as  the  power  of  disposition 
and  liability  to  sale  on  execution,  which  had  formerlj'  given  it  the 
character  of  a  vested  estate.  Under  the  Act  the  wife  could  dispose 
of  her  separate  estate  hy  will.  In  re  Tuller,  79  111.  99.  She  could 
not,  however,  convey  her  lands  without  the  consent  of  her  husband, 
manifested  bj' joining  in  the  deed.     Cole  v.  Van  Riper,  supra. 

In  speaking  of  the  estate  of  tenancy''  by  the  curtesy  as  affected  by 
the  Act  of  1861,  we  said,  in  Cole  v.  Van  Riper,  supra:  "  It  is  during 
coverture  that  the  property  of  the  wife  is  clothed  with  these  new  quali- 
ties, leaving  the  existing  law  unchanged,  as  to  the  disposition  of  the 
wife's  property  at  her  death ;  "  in  Beach  v.  Miller,  51  111.  206  :  "  The 
husband's  right  to  the  curtesy  is  contingent,  and  until  it  vests  he  has 
no  present  interest  in  the  land.  It  does  not  vest  in  the  husband  until 
the  death  of  the  wife;"  in  Martin  v.  Rohson,  65  111.  129:  "He  (the 
husband)  has  now  only  a  modified  tenancy  by  the  curtesj-,  dependent 
upon  a  contingencj',  and  no  estate  vests  during  the  life  of  the  wife. 
This  is  rather  a  shadowy  estate.  It  is  an  interest  which  may  possibly 
ripen  into  something  tangible  in  the  uncertain  future.  .  .  .  This  estate, 
at  best,  is  now  a  bare  possibility;"  in  Lucas  v.  Lucas,  103  111.  121  : 
"  Since  the  Act  of  1861,  the  husband's  right  to  the  curtesy  in  the  land 
of  his  wife  is  contingent,  and  does  not  vest  in  the  husband  until  the 
death  of  the  wife  ;  "  in  Bozarth  v.  Largent,  supra  :  "  After  the  passage 
of  the  Act  (of  1861)  .  .  .  the  estate  by  the  curtesy  in  the  lands  of  the 
wife  did  not  vest  in  the  husband  until  the  death  of  the  wife." 

It  is  thus  manifest,  that  the  estate  of  tenanc3'  bj*  the  curtesy-  initiate, 
as  changed  and  modified  by  the  Act  of  1861,  was  ver3-  much  such  an 
interest  as  dower ;  except  that  the  life  estate  of  the  husband  after  the 
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death  of  the  wife  was  in  the  whole  of  the  land,  instead  of  attaching  to 
only  one-third  of  it.  The  estate  by  curtesy  was  like  dower,  in  that  it 
could  not  be  aliened  separately  from  the  fee,  nor  by  a  deed  in  which 
the  wife  did  not  join.  It  was  like  dower  in  that  it  was  not  subject 
to  execution.  It  was  like  dower  in  that,  before  the  death  of  the 
holder  of  the  principal  estate,  it  was  a  contingency,  an  expectancy,  a 
possibilitj'. 

It  is  well  settled,  that  a  mere  expectation  of  propertj'  in  the  future 
is  not  a  vested  right,  and  may  be  changed,  modified,  or  abolished 
by  legislative  action.  Cooley's  Cons.  Lim.,  6  ed.,  pages  438  to 
440;  Richardson  v.  Aiken,  87  111.  138;  Weidenger  v.  Spruance,  101 
id.  278. 

It  is  not  denied,  that  the  Act  of  1861  had  the  effect  of  so  changing 
and  modif  j'ing  the  estate  of  tenancy  by  the  curtesy  initiate  as  to  assimi- 
late that  estate  in  its  essential  features  to  the  ordinary  right  of  dower. 
But  it  is  said,  that  this  Court  has  held  the  inchoate  right  of  dower  to  be 
a  v^ted  interest  in  land  which  the  Legislature  had  no  power  to  change 
by  a  retrospective  enactment.  It  is  true,  that  such  a  decision  was 
made  by  this  Court  in  Kussell  v.  Rumsey,  35  111.  362,  and  referred  to 
without  disapproval  in  Rose  v.  Sanderson,  38  111.  247,  and  Steele  v.  Gel- 
latly,  41  id.  39.  But  in  other  cases  this  Court  has  expressed  views, 
which  are  either  directly  or  impliedly  opposed  to  the  decision  in  the 
Bussell  case. 

In  Blain  v.  Harrison,  1 1  111.  384,  we  said :  "  The  right  of  dower  in 
a  married  woman  is  a  mere  intangible,  inchoate,  contingent  expec- 
tancy, and  even  in  a  widow,  until  it  is  assigned,  it  "is  no  estate  in  the 
land,  but  it  is  a  right  resting  in  action  only,  and  it  cannot  be  aliened." 
In  Hoots  v.  Graham,  23  III.  81,  we  said  of  dower:  "  It  is  a  personal 
right  that  lies  only  in  action  and  not  in  grant  before  it  is  assigned.  .  .  • 
The  situation  of  a  doweress  after  the  death  of  her  husband  and  before 
assignment  is  verj'  peculiar.  Although  by  that  event  the  title  of  dower 
becomes  consummated,  the  title  of  entry  does  not  accrue  until  the  min- 
isterial act  of  assigning  to  her  a  third  part  in  certainty  has  been  per- 
formed by  the  proper  persons."  In  Rohbins  v.  Kinzie,  45  111.  354,  it  was 
said,  that  the  inchoate  right  of  dower  is  not  a  present  interest  or  estate 
in  lands.  The  doctrine  of  Blain  v.  Harrison,  supra,  was  reaffirmed  in 
Johnson  v.  Montgomery,  51  111.  185,  and  Best  v.  Jenhs,  123  id.  447. 
In  Henson  v.  Moore,  104  111.  403,  the  inchoate  right  of  dower  was  said 
to  be  a  mere  expectancy,  and,  therefore,  not  a  vested  interest,  and  the 
opinion  in  that  case  uses  the  following  language:  "  The  right  of  dower, 
which  a  wife  may  have  in  the  estate  of  the  husband  before  his  death,  is 
one  which  may  be  changed  in  such  manner  as  the  Legislature  may  think 
for  the  best  interests  of  the  people.  It  may  be  entirely  abolished  or  it 
va&y  be  changed."  In  the  more  recent  case  of  Goodkind  v.  Bartlett, 
136  111.  18,  we  have  said:  "An  estate  of  dower  is  a  freehold  estate,  but 
a  right  of  dower  in  a  married  woman  before  it  has  become  consummate 
by  the  death  of  her  husband,  is  a  mere  intangible,  inchoate  and  contin- 
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gent  expectancy,  and  not  only  is  not  an  estate  in  land,  but  does  not 
even  rise  to  the  dignity-  of  a  vested  right." 

In  view  of  the  conflict  which  thus  seems  to  exist  (Cool  v.  Jackman,  13 
Brad.  560)  between  the  Russell  case  and  the  other  cases  above  referred 
to,  we  are  inclined  to  adopt  the  later  utterances  of  the  Court  as  the  law 
upon  this  subject,  and  to  hold  that  the  right  of  dower,  to  which  a  mar- 
ried woman  is  entitled  in  her  husband's  real  estate  before  his  death,  is 
not  a  vested  interest,  and  ma3'  be  changed  by  the  Legislature  at  anj^ 
time  before  the  death  of  the  husband.  Of  course  the  same  rule  applies 
to  the  husband's  right  of  dower  in  his  wife's  real  estate  under  the  law 
as  it  now  stands.  This  view  is  in  harmony  with  the  decisions  of  the 
Federal  Supreme  Court,  and  of  man3'  of  the  States,  and  with  the  con- 
clusions of  most  of  the  text  writers.  Bishop  on  Law  of  Married  Women 
(Vol.  2,  sec.  42),  says:  "The  wife's  contingent  right  to  dower  in  her 
husband's  lands,  should  she  survive  him,  is  a  valuable  interest,  but  it 
is  not  a  vested  one.  It  is  a  contingency  of  which  indeed  the  husband 
cannot  at  the  common  law  bar  her  by  his  own  act ;  j'et  being  a  con- 
tingencj',  and  not  a  vested  thing,  a  statute  may  constitutionally  take  it 
from  her."  Cooley's  Cons.  Lim.,  6  ed.,  page  441 ;  5  Am.  &  Eng.  Enc. 
of  Law,  page  904 ;  Stewart's  Husband  and  Wife,  sec.  262 ;  Melizet's 
Appeal,  17  Pa.  St.  449 ;  55  Am.  Dec.  573  ;  Mel  v.  Ewing,  9  Ind.  37 ; 
Lucas  v.  Sawyer,  17  Iowa,  517;  Barbour  \.  Barbour,  46  Me.  9;  Magee 
V.  Young,  40  Miss.  164  ;  Moore  v.  Th'e  Mayor,  8  N.  Y.  110  ;  Reynolds 
V.  Reynolds,  24  Wend.  193 ;  Sewall  v.  Lee,  9  Mass.  363 ;  Strong  v. 
Clem,  12  Ind.  37  ;  Weaver  v.  Crrey,  6  Ohio  St.  547;  Randall  v.  Kreiger, 
23  Wallace,  148. 

In  the  case  of  Randall  v.  Kreiger,  supra,  the  Supreme  Court  of  the 
United  States  say  :  "  During  the  life  of  the  husband  the  right  (of  dower) 
is  a  mere  expectancy  or  possibilitj'.  In  that  condition  of  things  the 
law  making  power  may  deal  with  it  as  may  be  deemed  proper.  It  is 
not  a  natural  right.  It  is  wholly  given  by  law,  and  the  power  that 
gave  it  may  increase,  diminish  or  otherwise  alter  it,  or  wholly  take  it 
awajT.  .  .  .  Upon  the  death  of  the  husband  .  .  .  the  rights  of  the 
widow  .  .  .  become  fixed  and  vested." 

When  the  Act  of  1874  went  into  force,  Valentine  McNeer's  interest 
as  tenant  by  the  curtesy  initiate  had  not  become  consummate  by  the 
death  of  his  wife.  Therefore,  inasmuch  as  that  interest  had  been  acquired 
under  the  Act  of  1861  and  had  been  so  changed  and  modified  by  the 
latter  Act  as  to  be  stripped  of  the  essential  elements  of  a  vested  estate 
and  had  been  reduced  in  character  to  the  condition  of  the  ordinary 
inchoate  right  of  dower,  except  that  it  applied  to  the  whole  of  Mrs. 
McNeer's  lands  Instead  of  one  third  thereof,  it  follows  that  such 
interest  was  abolished  by  the  Act  of  1874.  Under  the  latter  Act, 
he  became  entitled  to  an  inchoate  right  of  dower  in  his  wife's  lands ; 
and  this  right  became  consummate  upon  her  death  in  1878.  Hence, 
we  are  of  the  opinion  that  the  court  below  erred  in  granting  the  relief 
asked  for  in  the  original  bill,  and  in  sustaining  the  demurrer  to  the 
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cross-bill,  and  dismissing  the  same,  and  thereby  declaring  an  estate 
by  the  curtesy  in  favor  of  the  defendant  in  error,  Valentine  McNeer. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is  re- 
manded to  that  Court  for  further  proceedings  in  accordance  with 
the  views  therein  expressed. 

Decree  reversed. 

Note.  —  On  curtesy  in  equitable  estates,  see  Ames,  Cases  on  Trusts  (2d  ed.), 
379-384. 
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CHAPTER     II. 
DOWER. 

Note.  —  On  the  subject  of  this  chapter  consult  Scribner  ou  Dower. 


SECTION  I. 

NATURE   OF  DOWEK. 

Lit.  §  36.  Tenant  in  dower  is,  where  a  man  is  seised  of  certain 
lands  or  tenements  in  fee  simple,  fee  tail  general,  or  as  heir  in  special 
tail,  and  taketh  a  wife,  and  dieth,  the  wife  after  the  decease  of  her  hus- 
band shall  be  endowed  of  the  third  part  of  such  lands  and  tenements 
as  were  her  husband's  at  any  time  during  the  coverture,  to  have  and  to 
hold  to  the  same  wife  in  severalty  bj'  metes  and  bounds  for  term  of  her 
life,  whether  she  hath  issue  by  her  husband  or  no,  and  of  what  age 
soever  the  wife  be,  so  as  she  be  past  the  age  of  nine  years  at  the  time 
of  the  death  of  her  husband,  otherwise  she  shall  -not  be  endowed. 

Lit.  §  37.  And  note,  that  by  the  common  law  the  wife  shall  have 
for  her  dower  but  the  third  part  of  the  tenements  which  were  her  hus- 
band's during  the  espousals ;  but  by  the  custom  of  some  county,  she 
shall  have  the  half,  and  by  the  custom  in  some  town  or  borough,  she 
shall  have  the  whole  ;  and  in  all  these  cases  she  shall  be  called  tenant 
in  dower. 

Lit.  §  38.  Also,  there  be  two  other  kinds  of  dower,  viz.,  dower 
which  is  called  dowment  at  the  church  door,  and  dower  called  dowment 
by  the  father's  assent. 

Lit.  §  39.  Dowment  at  the  church  door  is,  where  a  man  of  full  age 
seised  in  fee  simple,  who  shall  be  married  to  a  woman,  and  when  he 
cometh  to  the  church  door  to  be  married,  there,  after  afHance  and  troth 
plighted  between  them,  he  endoweth  the  woman  of  his  whole  land,  or 
of  the  half,  or  other  lesser  part  thereof,  and  there  openly  doth  de- 
clare the  quantity  and  the  certaintj'  of  the  land  which  she  shall  have 
for  her  dower.  In  this  case  the  wife,  after  the  death  of  the  husband, 
may  enter  into  the  said  quantity  of  land  of  which  her  husband  endowed 
her,  without  other  assignment  of  any. 

Lit.  §  40.  Dowment  by  assent  of  the  father  is,  where  the  father  is 
seised  of  tenements  in  fee,  and  his  son  and  heir  apparent,  when  he  is 
married,  endoweth  his  wife  at  the  monastery  or  church  door,  of  parcel 
of  his  father's  lands  or  tenements  with  the  assent  of  his  father,  and 
assigns  the  quantity  and  parcels.     In  this  case  after  the  death  of  the 
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son,  the  wife  shall  enter  into  the  same  parcel  without  the  assignment  of 
anj\  But  it  bath  been  said  in  this  case,  that  it  behooveth  the  wife  to 
have  a  deed  of  the  father  to  prove  his  assent  and  consent  to  this 
endowment. 

Lit.  §  41.  And  if  after  the  death  of  her  husband  she  entereth,  and 
agree  to  any  such  dower  of  the  said  dowers  at  the  church  door,  &c. 
then  she  is  concluded  to  claim  any  other  dower  bj'  the  common  law 
of  any  the  lands  or  tenements  which  were  her  husband's.  But  if  she 
will,  she  may  refuse  such  dower  at  the  church  door,  &c.  and  then  she 
ma}-  be  endowed  after  the  course  of  the  common  law. 

Lit.  §  53.  And  also,  in  every  case  where  a  woman  taketh  a  hus- 
band seised  of  such  an  estate  in  tenements,  &c.  so  as  by  possibilitj-  it 
may  happen  that  the  wife  maj'  have  issue  by  her  husband,  and  that  the 
same  issue  maj-  bj-  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  husband  hath,  as  heir  to  the  husband,  of  such  tenements 
she  shall  have  her  dower,  and  otherwise  not.  For  if  tenements  be 
given  to  a  man,  and  to  the  heirs  which  he  shall  beget  of  the  body  of  his 
wife,  in  this  ease  the  wife  hath  nothing  in  the  tenements,  and  the  hus- 
band hath  an  estate  but  as  donee  in  special  tail.  Yet  if  the  husband 
die  without  issue,  the  same  wife  shall  be  endowed  of  the  same  tene- 
ments ;  because  the  issue,  which  she  bj'  possibility  might  have  had  by 
the  same  husband,  might  have  inherited  the  same  tenements.  But  if 
the  wife  dieth,  living  her  husband,  and  after  the  husband  takes  another 
wife,  and  dieth,  his  second  wife  shall  not  be  endowed  in  this  case,  for 
the  reason  aforesaid. 


FLYNN   V.  FLYNN. 

Supreme  Judicial  Court  of  Massachusetts      1898. 

lRept>rUd  171  Mass.  312.] 

Bill  in  equity,  praying  that,  by  reason  of  her  inchoate  right  of 
dower,  a  portion  of  the  proceeds  received  from  land  taken  by  the  right 
of  eminent  domain  be  set  apart  for  the  plaintiff's  benefit  in  case  she 
should  survive  her  husband.  David  Flynn,  the  husband,  and  William 
J.  Flynn,  the  other  defendant,  to  whom  it  was  alleged  David  had  as- 
signed his  claim  for  damages  by  reason  of  the  taking,  demurred  to  the 
bill  for  want  of  equity.  Hearing  before  Lathrop,  J.,  who  reserved 
the  bill  and  the  demurrers  for  the  consideration  of  the  full  court.  If 
the  demurrers  were  sustained,  the  bill  was  to  be  dismissed,  with  costs ; 
otherwise,  the  defendants  were  to  have  leave  to  answer.  The  facts 
appear  in  the  opinion. 

W.  B.  F.  Whall,  for  the  deftentSants. 

W.  A,  Bute,  (J.  E.  Crowley  with  him,)  for  the  plaintiff. 

Lathrop,  J.    The  land  in  which  the  plaintiff  had  an  inchoate  right 
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of  dower  was  taken  by  the  city  of  Boston  by  right  of  eminent  domain, 
for  the  purposes  of  a  schoolhouse,  the  city  acting  by  virtue  of  and  in 
accordance  with  the  provisions  of  the  St.  of  1895,  c.  408.  This  act,  in 
§  2,  gives  the  board  of  street  commissioners  of  Boston,  at  the  request 
of  the  school  committee,  power  to  "  take  by  purchase  or  otherwise  such 
lands  for  school  purposes  as  said  school  committee,  with  the  approval 
of  the  mayor,  shall  designate,  and  to  take  any  lands  under  the  right  of 
eminent  domain."  The  board  is  also  required  to  "  sign,  and  cause  to 
be  recorded  in  the  registrj'  of  deeds  for  the  county  of  Suffolk,  a  state- 
ment containing  a  description  thereof  as  certain  as  is  required  in  a 
common  convej-ance  of  land  and  stating  that  the  same  are  taken  for 
school  purposes;  and  upon  "the  recording  of  any  such  statement  the 
lands  described  therein  shall  be  taken  in  fee  for  said  citj'."  We  as- 
sume that  all  the  formalities  required  have  been  complied  with,  and 
that  the  city  now  owns  the  land  in  fee. 

The  question  then  is  whether  an  inchoate  right  of  dower  is  such  an 
interest  in  land  that,  when  the  land  is  taken  by  tlie  right  of  eminent 
domain,  the  wife  may  apply  to  a  court  of  equity  to  have  in  some  way 
the  benefit  of  such  interest.  We  are  not  aware  that  this  right  has  ever 
before  been  asserted  in  this  Commonwealth,  and  this  is  the  first  time 
that  the  question  has  been  presented  for  our  decision. 

It  is  declared  by  the  Pub.  Sts.  c.  124,  §  3,  as  follows :  "  A  wife  shall 
be  entitled  to  her  dower  at  common  law  in  the  lands  of  her  deceased 
husband."  This  chapter  makes  many  provisions  in  regard  to  dower, 
but  there  is  none  which  relates  to  the  question  before  us. 

At  common  law,  "  a  woman  is  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seised  in  fee  simple,  at  any  time  during  the 
coverture."     1  Greenl.  Cruise,  175. 

There  is  no  doubt  that  the  inchoate  right  of  dower  is  an  encumbrance 
upon  land.  Shearer  v.  Banger,  22  Pick.  447.  The  release  of  such 
a  right  of  dower  is  a  good  consideration  for  a  promise.  Bullard  v. 
Briggs,  7  Pick.  533 ;  Holmes  v.  Winchester,  133  Mass.  140 ;  Nichols 
v.  Nichols,  136  Mass.  256.  It  is  a  contingent  right,  which  the  wife 
during  coverture  may  have  the  assistance  of  the  court  to  establish  or 
protect.  Bums  v.  Lynde.  6  Allen,  305  ;  Davis  v.  Wetherell,  13  Allen, 
60 ;  Madigan  v.  Walsh,  22  Wis.  501 ;  Clifford  v.  Kampfe,  147  N.  Y. 
383 ;  Buzick  v.  Buzick,  44  Iowa,  259.  So,  too,  a  wife  having  an  in- 
choate right  of  dower  maj'  maintain  a  bill  in  equity  to  redeem  land  from 
a  mortgage  in  which  she  has  joined  with  her  husband  to  release  dower. 
Davis  V.  Wetherell,  13  Allen,  60 ;  Lamb  v.  Montague,  112  Mass.  352. 
See  Pub.  Sts.  c.  124,  §  5.  But  if  the  mortgage  contains  a  power  of 
sale,  and  the  wife  has  joined  in  the  deed  with  her  husband  in  release  of 
her  dower,  a  sale  of  the  land  in  pursuance  of  the  power  bars  all  claim 
and  possibility  of  dower.    Pub.  Sts.  c.  181,  §  19. 

While  a  wife  may,  under  Pub.  Sts.  c.  124,  §  6,  bar  her  right  of  dower 
by  releasing  the  same  in  a  deed  executed  by  her  husband,  or  by  a  sub- 
sequent deed  executed  either  separately  or  jointly  with  her  husband, 
yet  she  cannot  convej'  her  inchoate  right  of  dower  to  a  person  to  whom 
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her  husband  has  not  conveyed  the  land.  Such  a  deed  is  void.  Mason 
V.  Mason,  140  Mass.  63.  See  also  Beiffy.  Horst,  55  Md.  42.  In  Mason 
V.  Mason,  it  was  said  by  Mr.  Justice  Devens  :  "  While  the  inchoate  right 
of  dower  is  a  vested  right  of  value,  dependent  on  the  contingency  of 
survivorship,  it  is  not  that  separate  property  which  passes  by  convey- 
ance, but  a  right  which  cue  entitled  thereto  may,  under  certain  circum- 
stances, release.  It  is  of  a  peculiar  character,  and,  before  assignment, 
the  wife  has  no  seisin."  While  the  word  "  vested  "  is  used  in  this  case, 
it  would  seem  that  the  word  "contingent,"  which  was  used  by  Chief 
Justice  Parker  in  Bullard  v.  Briggs,  7  Pick.  533,  539,  would  more  ac- 
curately describe  the  nature  of  the  estate.  After  an  assignment  of 
dower  is  made,  the  widow  acquires  no  new  freehold,  her  seisin  being 
deemed  in  contemplation  of  law  a  continuation  of  her  husband's  seisin. 
Windham  v.  Portland,  4  Mass.  384,  388. 

Even  after  the  death  of  the  husband,  a  creditor  cannot  at  law  attach 
the  right  of  the  widow  to  have  her  dower  assigned  to  her,  or  take  the 
same  on  execution.  MoMahon  v.  Gray,  150  Mass.  289.  Until  dower 
has  been  assigned  to  her,  a  widow  has  no  estate  in  the  land  of  her  de- 
ceased husband.  Smith  v.  Shaw,  150  Mass.  297 ;  State  v.  Wincroft, 
76  N.  C.  38.  Nor  can  she  object  to  a  partition  of  the  land  among  the 
tenants  in  common.  Motley  v.  Blake,  12  Mass.  280  ;  Ward  v.  Gard- 
ner, 112  Mass.  42. 

There  can  be  no  doubt  that  the  inchoate  right  of  the  wife  is  always 
subject  to  any  encumbrance  or  infirmity  in  the  husband's  title  existing 
at  the  time  he  became  seised ;  and  we  are  also  of  opinion  that  it  is  sub- 
ject to  anj'  incident  attached  to  it  by  law.  The  land  may  be  sold  on  a 
petition  for  partition,  if  the  husband  is  a  tenant  in  common.  Pub.  Sts. 
c.  178,  §  65.  When  this  happens,  it  has  been  held  in  a  well  considered 
case  in  Indiana  that  the  wife  is  not  a  necessary  party  to  the  partition 
proceedings,  and  is  not  entitled  to  share  in  the  fund  derived  from  the 
sale.     Haggerty  v.  Wagner,  148  Ind.  625. 

Land  may  be  sold  for  taxes,  and  if  there  is  a  surplus  it  is  to  be  paid 
"  to  the  owner  of  the  estate."  Pub.  Sts.  c.  12,  §  35.  St.  1888,  c.  390, 
§  40.  In  a  case  arising  under  a  New  York  statute,  which  directed  that 
any  surplus  arising  on  a  tax  sale  "  shall  be  held  for  the  use  of  and 
paid  over  to  the  person  legally  entitled  upon  his  establishing  his  right 
thereto,"  it  was  held  that  the  owner  of  the  land  was  entitled  to  the  sur- 
plus. People  V.  Palmer,  10  App.  Div.  (N.  Y.)  395.  It  was  also  held 
in  this  case  that  the  interest  which  the  wife  of  the  owner  had  in  the 
land  b}'  virtue  of  her  inchoate  right  of  dower,  although  a  valuable  in- 
terest, was  not  an  "  estate  "  in  the  land  which  would  give  her  a  right 
to  redeem  from  the  tax  sale,  under  a  statute  giving  a  right  to  redeem 
to  "  any  person  or  persons  having  an  estate  in,  or  any  mortgagee  of" 
any  land  sold  for  taxes. 

It  is  also  an  incident  of  land  that  it  is  liable  to  be  taken  by  the  right 

of  eminent  domain,  and  we  are  of  opinion  that  when  it  is  so  taken  in 

the  lifetime  of  the  husband,  the  wife  is  not  entitled,  on  account  of  her 

inchoate  right  of  dower,  to  have  any  portion  of  the  money  received  for 
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the  land  either  paid  to  her  directl3',  or  set  aside  for  her  benefit  on  the 
contingency  of  her  surviving  her  husband.  If  the  land  had  not  been 
taken,  the  husband  could  have  done  what  he  pleased  with  it  during  his 
life.  He  might  have  sold  it  for  its  full  value,  yet  the  wife  could  not 
interfere,  or  deprive  him  of  the  use  of  any  part  of  the  pui'chase  money. 
In  case  the  husband  survived  the  wife,  the  purchaser  would  have  a 
good  title,  which  the  heirs  of  the  wife  could  not  interfere  with.  If  the 
chief  value  of  the  estate  should  consist  of  a  building  on  the  land,  which 
was  insured  by  the  husband,  and  the  building  should  be  destroyed  by 
fire,  no  one  would  contend  that  the  wife  had  any  interest  in  the  insur- 
ance monej-,  or  that  a  court  of  equitj-  would  compel  a  part  of  the  money 
to  be  set  aside  for  her  benefit  unless  the  husband  would  agree  to  rebuild 
the  house.  Again,  if  a  parcel  of  land  should  be  washed  away  by  the 
negligent  maintaining  of  a  dam,  and  the  owner  of  the  land  should  re- 
cover as  damages  the  full  value  of  the  land,  would  not  the  money  so 
received  be  his  to  do  with  as  he  pleased  ? 

The  only  case  in  support  of  the  doctrine  contended  for  by  the  peti- 
tioner which  has  been  decided  by  a  court  of  last  resort  is  that  of 
Wheeler  v.  Kirtland,  12  C.  E.  Green,  534,  decided  in  1875  by  the 
Court  of  Errors  and  Appeals  in  New  Jersej'.  It  laid  down  a  new  doc- 
trine, which  has  not  since  been  recognized  except  b}-  a  court  of  inferior 
jurisdiction,  and  which  we  are  of  opinion  is  opposed  to  sound  principles. 

The  case  of  Wheeler  v.  Kirtland  was  partly'  decided  on  the  ground 
that  the  rule  laid  down  in  Moore  v.  New  York,  4  Seld.  110,  had  been 
repudiated  or  modified  in  later  decisions  in  that  State,  citing  In  re 
Central  Park  Extension,  16  Abb.  Pr.  56,  68,  and  Simar  v.  Canaday, 
53  N.  Y.  298.  In  Moore  v.  New  York,  4  Seld.  110,  lands  in  which  the 
wife  had  an  inchoate  right  of  dower  were  taken  by  the  right  of  eminent 
domain.  After  the  husband's  death,  his  wife  claimed  dower  in  them. 
The  statute  under  which  the  land  was  taken  authorized  commissioners 
to  make  "a  just  estimate  of  the  damage  to  the  respective  owners,  les- 
sees, parties,  and  persons  respectivelj'  entitled  unto  or  interested  in 
the  lands."  It  was  said  by  Gardiner,  J. :  "  The  question  is  whether  the 
possibility  of  dower  accruing  to  the  wife  after  marriage,  but  before  the 
death  of  the  husband,  is  an  interest  in  law,  within  the  purview  of  this 
statute.  .  .  .  Such  a  possibility  maj-  be  released,  but  it  is  not,  it  is  be- 
lieved, the  subject  of  grant  or  assignment,  nor  is  it  in  any  sense  an 
interest  in  real  estate." 

It  was  held  in  In  re  Central  Park  Extension,  16  Abb.  Pr.  56,  69,  on 
the  authority  of  Moore  v.  New  York,  that  the  inchoate  right  of  dower 
was  not  an  interest  in  real  estate.  Judge  Ingraham,  however,  added, 
after  quoting  the  remarks  of  Gardiner,  J. :  "It  might  have  been  added 
to  that  case,  that  the  right  was  transferred  from  the  land  to  the  money 
received  for  the  land  by  the  husband,  if  the  wife  survived  him." 

The  case  of  Simar  v.  Canaday,  53  N.  Y.  298,  merel3'  decides  that, 
if  a  husband  is  induced  to  part  with  his  land  by  fraud,  his  wife  has 
such  an  interest  that  she  can  join  with  him  in  an  action  against  the 
fraudulent  purchaser. 
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The  rule  laid  down  in  Moore  v.  New  York,  so  far  from  being  repudi- 
ated or  modified  in  tliat  State  by  later  decisions,  has  been  recognized 
and  affirmed  by  the  Court  of  Appeals,  Witthaus  v.  Sohack,  105  N.  Y. 
332,  where  it  is  said  by  Ruger,  C.  J. :  "  The  settled  theory  of  the  law 
as  to  the  nature  of  an  inchoate  right  pf  dower  is  that  it  is  not  an  estate 
or  interest  in  land  at  all,  but  is  a  contingent  claim  arising  not  out  of 
contract,  but  as  an  institution  of  law,  constituting  a  mere  chosfe  in  ac- 
tion incapable  of  transfer  by  grant  or  conveyance,  but  susceptible  only 
during  its  inchoate  state  of  extinguishment.  Bj'  force  of  the  statute 
this  is  effected  by  the  act  of  the  wife  in  joining  with  her  husband  in  the 
execution  of  a  deed  of  the  land.  Such  deed,  so  far  as  the  wife  is  con- 
cerned, operates  as  a  release  or  satisfaction  of  the  interest  and  not  as 
a  convej'anee,  and  removes  an  encumbrance  instead  of  transferring  an 
interest."     See  also  Hammond  v.  Pennock^  61  N.  Y.  145,  158. 

The  only  case  which  has  been  brought  to  our  attention  that  has  fol- 
lowed Wheeler  v.  Kirtland  is  In  re  New  York  &  Brooklyn  Bridge,  lb 
Hun,  558,  and  89  Hun,  219.  But  the  view  taken  of  the  nature  of  the 
inchoate  right  of  dower  in  this  case  does  not  seem  to  be  in  conformity 
witli  the  cases  above  cited  from  the  higher  courts  of  New  York. 

In  the  cases  of  Bonner  v.  Peterson,  44  111.  253,  and  In  re  HalVs  estate, 
L.  R.  9  Eq.  179,  cited  by  the  plaintiff,  the  husband  had  died,  and  the 
widow's  right  of  dower  was  no  longer  inchoate  when  the  land  was 
taken. 

For  the  reasons  before  stated,  we  are  of  opinion  that  the  bill  should 
be  dismissed.  So  ordered} 

Note.  —  On  dower  in  the  United  States  see  1  Sorib.  Dow.  c.  2. 


SECTION  II. 

PEOPEETT  AND  ESTATES   SUBJECT  TO  DOWEE. 

Perk.  §  366.  And  it  is  to  know,  that  the  husband  by  his  act  maj' 
prejudice  the  wife  in  her  dower  by  his  laches  of  entry,  by  his  laches  of 
suit,  or  by  his  laches  of  pleading,  and  by  divers  other  acts  as  shall  be 
said :  Know,  that  when  no  possession  was  in  the  husband,  either  in 
deed  or  in  law  during  the  marriage ;  there  the  laches  of  entry  of  the 
husband  shall  prejudice  tlie  wife  of  dower,  if  not  that  it  be  in  special 
cases  ;  and  therefore  if  a  man  seised  of  one  acre  of  land  in  fee,  be  dis- 
seised of  the  same  acre,  and  taketh  a  wife  and  dieth  before  his  entry, 
his  wife  shall  not  have  dower. 

Perk.  §  367.  And  if  a  man  dieth  seised  in  fee,  and  a  stranger  doth 
abate  in  the  same  land,  and  after  the  abatement  the  heir  marrieth  a 
wife,  and  dieth  before  his  entry,  his  wife  shall  not  have  dower  of  the 
same  land. 

1  Cf .  in  re  Alexander,  53  N.  J.  Eq.  96  (1894). 
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Perk.  §  368.  And  if  a  man  enfeoff  a  stranger  upon  condition  on  the 
part  of  the  feoflee,  and  the  feoffor  marrieth  a  wife,  and  the  condition 
is  broken,  and  the  feoffor  dieth  before  anj'  entrj'  made  by  him,  or  by 
aii3'  other  in  his  name,  his  wife  shall  not  have  dower  of  the  same 
land. 

Perk.  §  369.  And  if  J.  S.  seised  in  fee  of  one  acre  of  land,  ex- 
change the  same  acre  with  T.  K.  for  another  acre  in  fee,  and  J.  S. 
entereth  and  executeth  the  exchange,  for  his  part,  viz.  for  the  acre 
which  was  put  in  exchange  to  him,  and  T.  K.  taketh  a  wife,  and  dieth 
before  that  he  entereth  by  force  of  the  exchange,  his  wife  shall  not 
have  dower  of  the  one  acre,  or  of  the  other,  &c.  And  the  reason  is, 
because  the  husband  was  not  seised  of  that  land,  either  in  deed  or  in 
law,  during  the  marriage  betwixt  them,  &c. 

Perk.  §  370.  And  if  a  man  hath  judgment  for  to  recover  land,  &c. 
and  mari'ieth  a  wife,  and  dieth  before  entry  or  execution  sued,  his  wife 
shall  not  have  dower,  &c.  But  if  the  husband  be  seised  in  deed,  or  in 
law,  during  the  marriage,  then  his  laches  of  entry  shall  not  prejudice 
the  wife  of  her  dower. 

Perk.  §  371.  And  therefore,  if  there  be  lord  and  tenant,  and  the 
lord  marrieth  a  wife,  and  the  tenant  dieth  without  heir,  and  a  stranger 
abateth,  and  the  lord  dieth  before  his  entry,  his  wife  shall  have  dower 
of  the  tenancy. 

Perk.  §  372.  And  if  land  be  leased  for  life,  the  remainder  unto 
J.  S.  in  fee,  and  J.  S.  marrieth  a  wife,  and  the  lessee  dieth,  and  a 
stranger  entereth,  and  J.  S.  dieth  before  any  entry  made  by  him,  »&c. 
his  wife  shall  have  dower  of  the  same  land,  &c.  And  if  a  man  be 
seised  of  a  villein  in  gross  in  fee,  and  the  lord  of  the  villein  hath  issue 
a  son,  which  son  marrieth  a  wife,  and  the  father  dieth,  and  the  son 
dieth  before  any  seisure  of  the  villein,  yet  his  wife  shall  be  endowed  of 
the  villein,  &c. 

Co.  Lit.  31  a.  Here  this  word  (seised)  extendeth  itself  as  well  to  a 
seisin  in  law,  or  a  civil  seisin,  as  to  a  seisin  in  deed,  which  is  a  natural 
seisin :  but  seised  he  must  be  either  the  one  way  or  the  other  during 
the  coverture.  For  a  woman  shall  be  endowed  of  a  seisin  in  law.  As 
where  lands  or  tenements  descend  to  the  husband,  before  entr^-,  he 
hath  but  a  seisin  in  law,  and  yet  the  wife  shall  be  endowed,  albeit  it 
be  not  reduced  to  an  actual  possession,  for  it  lieth  not  in  the  power  of 
the  wife  to  bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his 
wife's  land,  when  he  is  to  be  tenant  by  eurtesj-,  which  is  worthy  the 
observation.  And  yet  of  every  seisin  in  law,  or  actual  seisin  of  lands 
or  tenements,  a  woman  shall  not  be  endowed.  For  example,  if  there 
be  grandfather,  father,  and  son,  and  the  grandfather  is  seised  of  three 
acres  of  land  in  fee,  and  taketh  wife,  and  dieth,  this  land  descendeth  to 
the  father,  who  dieth  either  before  or  after  enhy,  now  is  the  wife  of  the 
father  dowable.  The  father  dieth,  and  the  wife  of  tlie  grandfather  is 
endowed  of  one  acre  and  dieth,  the  wife  of  the  father  shall  be  endowed 
only  of  the  two  acres  residue,  for  the  dower  of  the  grandmother  is  para- 
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mount  the  title  of  the  wife  of  the  father,  and  the  seisin  of  the  fatlier 
which  descended  to  him  (be  it  in  law  or  actual)  is  defeated,  and  now 
upon  the-  matter  the  father  had  but  a  reversion  expectant  upon  a  free- 
hold, and  in  that  case,  Dos  de  dote  peti  non  debet ;  although  the  wife 
of  the  gi-andfather  dieth  living  the  father's  wife.  And  here  note  a 
diversitj'  between  a  descent  and  a  purchase.  For  in  the  case  aforesaid, 
if  the  grandfather  had  enfeoffed  the  father,  or  made  a  gift  in  tail  unto 
him,  there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the 
decease  of  the  grandfather's  wife,  should  have  been  endowed  of  that 
part  assigned  to  the  grandmother,  and  the  reason  of  this  diversitj-  is, 
for  that  the  seisin,  that  descended  after  the  decease  of  the  grandfather 
to  the  father,  is  avoided  by  the  endowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the  grandfather ;  but  in  the  case 
of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the  grandfather 
(before  the  title  of  dower  of  the  grandmother  was  consummate),  is  not 
defeated,  but  onlj'  quoad  the  grandmother,  and  in  that  case  there  shall 
be  Dos  de  dote.  And  yet  there  is  another  diversitj'  where  the  wife  of 
the  father  Is  flrst  endowed,  and  where  the  wife  of  the  grandfather ;  for 
in  the  same  case  after  the  decease  of  the  grandfather  and  father  the  son 
entereth  and  endowed  his  mother  of  a  third  part,  against  whom  the 
grandmother  recovereth  a  third  part  and  dieth,  the  mother  shall  enter 
again  into  the  land  recovered  bj-  the  grandmother,  because  she  had  in 
it  an  estate  for  term  of  her  life,  and  the  estate  for  the  life  of  the  grand- 
mother is  lesser  in  the  eye  of  the  law,  as  to  her,  than  her  own  life. 
Also  the  husband  may  be  seised  in  his  demesne,  as  of  fee  absolutely, 
yet  the  woman  shall  not  be  endowed,  as  she  shall  not  be  endowed  both 
of  the  land  given  in  exchange,  and  of  the  land  taken  in  exchange,  and 
yet  the  husband  was  seised  of  both,  but  she  may  have  her  election  to 
be  endowed  of  which  she  will.' 

Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  endowed  ;  as  if 
Cestui  que  use  after  the  Statute  of  1  R.  3,  and  before  the  Statute  of 
27  H.  8,  had  made  a  feoffment  in  fee,  his  wife  should  not  be  endowed. 

Likewise  if  two  jointenants  be  in  fee,  and  the  one  maketh  a  feoffment 
in  fee,  his  wife  shall  not  be  endowed.  And  so  if  the  conusee  of  a  fine 
doth  grant  and  render  the  land  to  the  conusor,  the  wife  of  the  conusee 
shall  not  be  endowed,  for  it  is  not  possible  that  the  husband  could  have 
endowed  his  wife  of  such  an  estate,  as  the  usual  pleading  is,  Lib. 
Intrat.  225.  Quia  dicit  quod  W.  quondam  vir  suus  nitnquam  fuit 
seisitus  de  tenementis  prcedictis  de  tali  statu  ita  quod  eandem  A.  inde 
dotasse  potuit. 

Co.  Lit.  32  a.  Albeit  of  many  inheritances  that  be  entire,  whereof 
no  division  can  be  made  by  metes  and  bounds,  a  woman  cannot  be  en- 
dowed of  the  thing  itself,  yet  a  woman  shall  be  endowed  thereof  in  a 
special  and  certain  manner.  As  of  a  mill  a  woman  shall  not  be  en- 
dowed by  metes  and  bounds,  nor  in  common  with  the  heir,  but  either 
she  may  be  endowed  of  the  third  toll-dish,  or  de  integro  mokndinoper 
1  But  cf.  Cms  v.  Thompson,  1  N.  H.  65  (1817). 
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quemlihet  3  mensem.  And  so  of  a  villein,  either  the  third  daj-'s  work, 
or  every  third  week  or  month.  A  woman  shall  be  endowed  of  the  third 
part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  fair, 
of  the  third  part  of  the  profits  of  the  ofllce  of  the  marshalsea,  of  the 
third  part  of  the  profits  of  the  keeping  of  a  park,  of  the  third  part  of 
the  profit  of  a  dove-house,  and  likewise  of  the  third  part  of  a  piscary,  viz., 
tertium,  piscem,  vel  jactum  retis  tertium;  of  the  third  presentation  to 
an  advowson.  A  writ  of  dower  lieth  de  3  parte  exituum  provenien- 
tium  de  ciistodia  gaolm  Abathice  Westm.  And  herewith  agreeth  rev- 
erend antiquit}'.  De  nulla,  quod  est  sua  natura  indivisibile  et  seca- 
tionem,  sive  divisionem  non  patitur,  nullam  partem,  habebit,  sed 
satisfaciat  ei  ad  valentiam.  Of  the  third  part  of  profits  of  courts, 
fines,  heriots,  &c.  Also  a  woman  shall  be  endowed  of  tithes  ;  and  the 
surest  endowment  of  tithes  is  of  the  third  sheaf;  for  what  land  shall  be 
sown  is  uncertain. 

But  in  some  cases  of  lands  and  tenements,  which  are  divisible,  and 
which  the  heir  of  the  husband  shall  inherit,  yet  the  wife  shall  not  be 
endowed.  As  if  the  husband  maketh  a  lease  for  life  of  certain  lands, 
reserving  a  rent  to  him  and  his  heirs,  and  he  taketh  wife  and  dieth,  the 
wife  shall  not  be  endowed,  neither  of  the  reversion  (albeit  it  is  within 
this  word  "  tenements  ")  because  there  was  no  seisin  in  deed  or  in  law 
of  the  freehold  nor  of  the  rent,  because  the  husband  had  but  a  particu- 
lar estate  therein,  and  no  fee  simple.  But  if  the  husband  maketh  a 
lease  for  j-ears,  reserving  a  rent,  and  taketh  wife,  the  husband  dieth,  the 
wife  shall  be  endowed  of  the  third  part  of  the  reversion  bj-  metes  and 
bounds,  together  with  the  third  part  of  the  rent,  and  execution  shall 
not  cease  during  the  j-ears.  And  herewith  agreeth  the  common  experi- 
ence at  tliis  day.  But  if  the  husband  maketh  a  gift  in  tail,  reserving  a 
rent  to  him  and  his  heirs,  and  after  the  donor  taketh  wife  and  dieth, 
the  wife  shall  be  endowed  of  this  rent,  because  it  is  a  rent  in  fee,  and 
bj-  possibility  may  continue  forever. 

Of  a  common  certain  a  woman  shall  be  endowed,  but  of  a  common 
sauns  nomber  en  grosse  she  shall  not  be  endowed,  as  hath  been  said 
before.  And  so  of  a  rent  service,  rent  charge,  and  rent  seek,  she  shall 
be  endowed :  but  of  an  annuitj'  that  chargeth  only  the  person,  and 
issueth  not  out  of  any  lands  or  tenements,  she  shall  not  be  endowed. 
But  if  the  freehold  of  the  rents,  common,  &c.  were  suspended  before 
the  coverture,  and  so  continue  during  the  coverture,  she  shall  not  be 
endowed  of  tliem.  If  after  the  coverture  the  husband  doth  extinguish 
them  by  release  or  otherwise,  yet  she  shall  be  endowed  of  them ;  for 
as  to  her  dower  they  in  the  eye  of  the  law  have  continuance. 
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AMCOTTS  «.   CATHERICH. 
King's  Bench.     1621. 

[Meported  Cro.  Jac.  615.] 

Trespass  hy  quo  minus  in  the  Exchequer,  for  lands  in  Penchard,  in 
the  county  of  Durham.  Upon  not  guilty  pleaded,  and  a  special  verdict 
found  at  the  Assizes  in  Durham,  the  case  was,  That  husband  and  wife, 
tenants  in  special  tail,  had  issue,  and  the  wife  dies ;  Matthew  Amcotts 
the  husband  makes  a  deed  of  feoffment  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  Alexander  his  son  in  tail,  and  a  letter  of  attor- 
ney to  make  livery  :  before  livery  is  made  he  takes  Susan  to  wife,  and 
after  livery  was  made  to  those  uses,  the  husband  dies  ;  the  tenant  en- 
dows Susan,  who  takes  the  defendant  to  husband ;  Alexander  the  son 
enters,  and  brings  trespass. 

The  question  was,  Whether  this  dower  was  well  assigned?  This 
case  was  argued  at  the  Exchequer  bar  two  several  terms. 

The  first  question  was.  Whereas  a  husband,  tenant  in  special  tail  with 
his  wife,  having  issue  bj'  her,  and  she  dies,  and  he  taking  a  second  wife 
makes  a  feoffment.  Whether  this  second  wife  be  dowable  of  this  posses- 
sion, and  that  the  assignment  of  dower  to  her  were  good  ? 

The  second  question,  Admitting  she  were  dowable,  yet  inasmuch  as 
this  livery  was  made  upon  a  deed  of  feoffment,  sealed  before  the  cover- 
ture, yet  executed  after,  to  the  use  of  the  husband  for  life,  Whether 
she  be  now  dowable? 

It  was  resolved,  and  so  adjudged,  that  she  is  not  dowable:  for  this 
liverj-  doth  not  gain  to  the  husband  anj'  new  estate ;  but  being  eodem 
instanti  drawn  out  of  him,  it  doth  not  gain  to  him  any  seisin  whereof 
his  wife  is  dowable :  for  at  the  first,  before  his  feoffment,  he  had  not 
any  estate  whereof  the  wife  was  dowable,  being  such  a  tenant  in  tail, 
that  his  issue  by  his  second  wife  could  not  inherit,  44  Edw.  3  pi.  24  ; 
46  Edw.  3  pi.  24 :  then  when  he  hath  not  any  estate  before  the  feoff- 
ment whereof  the  wife  was  dowable,  he  hath  not  by  his  feoffment  gained 
any  such  estate  to  make  her  dowable ;  as  where  tenant  for  life  makes  a 
feoffment,  as  3  Hen.  4,  pi.  6,  or  a  jointenant  makes  a  feoffment,  as  34 
Edw.  1;  ^^  Dower  "  178. — And  Tanfield  cited,  that  it  was  adjudged, 
where  a  married  man  took  a  fine,  and  by  the  same  fine  rendered  the 
land  to  another  in  tail,  his  wife  shall  not  be  endowed  thereof ;  because 
although  he  took  it  in  fee,  yet  it  is  instantly  out  of  him  :  wherefore  here, 
&c.  And  for  the  other  point  it  is  not  now  questionable. —  Wherefore 
it  was  adjudged  for  the  plaintiff. 
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NOEL  V.  JEVON. 

Chanceey.     1678. 

{Reported  Freem.  Ch.  43.] 

The  bill  was  to  be  relieved  against  the  defendant's  dower,  her  hus- 
band being  only  a  trustee  ;  and  it  appearing  that  the  husband  was  but 
a  trustee,  the  defendant  was  barred  of  her  dower,  contrar}'  to  the 
opinion  of  Nash  v.  Preston,  Cro.  Car.  191,  and  so  it  was  said  is  the 
constant  practice  of  the  court  now.^ 


BOTTOMLEY  v.  FAIRFAX. 

CHANCERr.       1712. 

[Reported  Gh.  Free.  336.] 

In  this  case  it  was  clearly  agreed  that  if  a  husband  before  marriage 
conveys  his  estate  to  trustees  and  their  heirs,  in  such  manner  as  to  put 
the  legal  estate  out  of  him,  though  the  trust  be  limited  to  him  and  his 
heirs,  that  of  this  trust  estate  the  wife  after  his  death  shall  not  be  en- 
dowed, and  that  this  court  hath  never  yet  gone  so  far  as  to  allow  her 
dower  in  such  case.'* 


STOUGHTON  v.  LEIGH. 

King's  Bench.    1808. 

[Reported  1  Taunt.  402.] 

This  was  a  case  directed  out  of  the  High  Court  of  Chancery  for  ttie 
opinion  of  this  court :  the  facts  were  in  substance  as  follow : 

John  Hanbury  was  in  his  lifetime,  and  during  his  marriage,  and  at 
his  death,  actually  seised  of  divers  landed  estates,  and  of  several  mines 
and  strata  of  lead  and  coal:  namely,  in  his  own  land,  a  lead  mine  and 
a  coal  mine,  neither  opened,  wrought  or  demised.  Two  lead  mines  and 
two  coal  mines,  which,  during  the  coverture,  he  had  demised  to  tenants 
for  years,  reserving  pecuniary  rents,  to  be  paid  whether  they  did,  or  did 
not  open  and  work  them  ;  and  of  each  sort  of  these  one  had  been  opened 
before  his  death,  by  the  tenant,  who  still  continued  now  to  work  it ;  and 
the  other  had  not  been  opened  ;  a  lead  mine  and  a  coal  mine  which  he 
had  demised  during  the  coverture  to  tenants  for  j-ears,  rendering  not 

1  See  Ames,  Cases  on  Trusts  (2d  ed.),  374,  and  Oldham  v.  Sate,  1  B.  Mon.  76  (1840). 
»  See  Ames,  Cases  on  Trusts  (2d  ed.),  375-378 ;  1  Scrib.  Dow.  cc.  19-22. 
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pecuniary  rents,  but  quantities  of  tlie  lead  ore  and  coal  when  gotten, 
and  the  tenants  were  by  the  terms  of  their  leases  at  liberty  to  work  or 
not  to  work  these  mines ;  the  coal  mine  was  at  the  time  of  John  Han- 
bury's  death,  and  of  this  suit,  wrought  by  the  tenant ;  the  lead  mine 
had  not  been  opened ;  and  two  lead  mines  and  two  coal  mines,  which 
had  been  opened  and  were  wrought  by  the  deceased  himself  at  the  time 
of  his  death,  one  of  each  sort  of  which  mines  had,  from  the  time  of  his 
death,  ceased  to  be  wrought,  his  heir  thinking  them  unprofitable :  the 
other  of  each  sort  the  heir  continued  to  work  to  profit.  The  first  ques- 
tion was,  whether  John  Hanbury's  widow  were  entitled  to  dower  of  all, 
or  any,  and  which  of  these  mines,  and  what  the  widow  could  claim  to 
be  legally  assigned  to  her  thereout  as  her  dower?  The  deceased  was 
also  entitled  to  the  following  minerals  lying  under  land,  which  was  not 
his  own,  but  wherein  he  had  purchased  of  the  landowner  liberties  to 
work  through  his  land  :  namely,  a  mine  or  stratum  of  coal,  and  another 
of  lead  ore,  which  he  had  opened  and  wrought  during  the  coverture, 
and  was  working  at  the  time  of  his  death,  since  which  the  heir  had 
ceased  to  work  the  lead,  but  continued  to  work  the  coal :  a  mine  or 
stratum  of  lead,  and  another  of  coal,  which  he  had  not  opened  or 
wrought ;  a  mine  or  stratum  of  lead,  and  another  of  coal,  which  he  had 
demised  to  tenants  for  years,  rendering  at  their  own  option,  which  they 
might  annually  make,  either  pecuniary  rents  or  rents  in  kind,  commenc- 
ing from  the  time  when  the  mines  should  be  wrought.  The  lead  mine 
had  been  opened  before  the  death  of  John  Hanbury,  and  the  tenants 
had  paid  their  rents  in  ore  in  kind.  The  coal  mine  had  not  been 
opened,  nor  was  yet  opened. 

In  case  the  court  should  be  of  opinion,  that  the  widow  was  entitled 
to  dower  in  any  of  the  cases  mentioned  in  the  first  question,  the  next 
question  for  the  opinion  of  the  court  was,  whether  she  was  entitled  to 
dower  of  all,  or  any,  and  which  of  the  mines,  strata,  or  rents  secondly 
above  mentioned,  and  what  she  could  legally  claim  to  be  assigned  to 
her,  as  her  dower  thereof? 

Lastly,  soon  after  John  Hanbury's  death,  the  heir  let  the  widow  into 
possession  of,  and  assigned  to  her  for  her  dower  of  an  estate  called  (A), 
certain  closes  of  land,  in  which  there  was  an  open  coal  mine,  wrought 
at  a  certain  period  during  the  coverture,  but  which  had  ceased  to  be 
wrought  long  before  the  husband's  death  :  and  the  value  of  the  closes 
was  amply  suflBcient  to  answer  any  demand  of  dower,  without  regard 
to  the  value  of  the  coal.  The  widow  had,  since  her  husband's  death, 
begun  to  work  this  mine,  and  had  retained  the  profit  to  her  own 
exclusive  use. 

The  third  and  further  questions,  for  the  opinion  of  the  court,  were, 
whether  the  widow  was  in  law  entitled  in  virtue  of  her  interest  of 
dower,  or  for  any  other  reason,  to  work  this  mine,  for  her  own  exclu- 
sive use  and  benefit? 

Taking  the  assignment  of  these  closes,  as  the  widow's  dower,  to  be 
the  act  of  the  heir  himself,  and  to  have  been  a  most  excessive  assignment 
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in  point  of  value,  had  the  heir  by  law  any  and  what  remedy  against  the 
dowress,  as  against  the  effect  of  his  own  act? 

If  this  assignment  had  not  been  his  own  act,  but  had  been  made  in 
the  course  of  legal  proceedings  under  a  writ  of  dower,  would  the 
heir  by  law,  have  any,  and  what  remedy  against  the  effect  of  such 
assignment? 

This  case  was  argued  by  Shepherd  and  Best,  Serjeants,  on  behalf  of 
the  dowress. 

Zictis,  Serjeant,  contra. 

Mansfield,  C.  J.  The  grant  of  the  stratum  must  be  taken  to  be  a 
grant  in  fee-simple.  In  the  course  of  the  discussion  I  was  strongly  struck 
with  the  argument  used  for  the  heir,  that  Lord  Coke  has  in  1  Inst.  32, 
enumerated  all  the  species  of  inheritance  of  which  a  woman  shall  be  en- 
dowed :  and  I  thought  it  extraordinary  that  no  mention  should  be  made 
of  mines.  But  upon  referring  to  the  passage,  it  appears  to  be  no  enumer- 
ation of  all  the  things  whereof  a  woman  shall  be  endowed.  Nothing  like 
it :  in  the  36th  section,  upon  which  this  passage  is  a  commentary,  Little- 
ton saj-s,  the  wife  shall  be  endowed  of  all  lands  and  tenements  of  which 
her  husband  was  seised.  Lord  Coke  saj's  not  a  word  to  explain  what 
is  land  or  what  is  a  tenement,  thinking  the  import  of  those  terms  well 
known  in  the  law.  But  the  intention  of  the  passage  is,  to  show,  that 
though  all  lands  and  tenements  are  subject  to  dower,  and  assignment  is 
to  be  made  by  metes  and  bounds  where  it  can,  j'et  it  is  no  impediment 
to  dower  that  the  tenements  are  of  such  a  nature,  as  that  thej-  cannot 
be  assigned  bj'  metes  and  bounds ;  but  in  those  cases  it  shall  be  as- 
signed as  well  as  it  can  be,  as  by  the  third  toll-dish  of  a  mill,  or  the 
like.  In  the  preceding  chapter,  which  is  of  tenant  by  the  curtesy, 
Littleton  does  not  mention  of  what  the  wife  must  be  seised ;  and  Lord 
Coke,  29  b,  speaks  of  lands  only,  but  Littleton,  §  52,  speaks  of  tene- 
ments. The  words  in  both  cases  must  receive  the  same  exposition  : 
and  it  is  only  necessary  to  see  whether  this  species  of  property  be  land 
or  a  tenement.  Corny n,  and  the  other  digests  which  have  been  cited, 
only  follow  the  words  of  Co.  Lit.,  the  reason  of  whose  authority  is 
above  stated.  In  the  case  of  trees  there  is  a  profit  in  the  shade  and 
pannage,  but  in  the  case  of  a  mine,  the  working  it  is  the  only  mode  in 
which  it  can  be  enjoyed. 

A  second  argument  was  prayed  on  behalf  of  the  heir,  which  the  court 
refused,  thinking  the  case  sufficiently  clear. 

The  court  certified  to  the  High  Court  of  Chancery  that  their  opinion 
upon  the  questions  proposed  to  them,  arising  from  the  fli'st  and  second 
statements  in  the  case,  was,  that  the  widow  of  John  Hanbury  was  dowablc 
of  all  his  mines  of  lead  and  coal,  as  well  those  which  were  in  his  own 
landed  estates  as  the  mines  and  strata  of  lead  or  lead  ore  and  coal  in 
the  lands  of  other  persons,  which  had  in  fact  been  open  and  wrought 
before  his  death,  and  wherein  he  had  an  estate  of  inheritance  during 
the  coverture ;    and  that  her  right  to  be  endowed  of  them  had  no 
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dependance  upon  the  subsequent  continuance  or  discontinuance  of 
working  them,  either  by  the  husband  in  his  lifetime,  or  by  those 
claiming  under  him  since  his  death. 

They  thought  too  that  her  right  of  dower  of  such  mines,  &c.,  could 
not  be  in  any  respect  affected  by  leases  made  by  the  husband  during 
the  coverture ;  but  if  any  of  the  existing  leases  for  years  were  made 
by  the  husband  before  marriage,  then  the  endowment  (if  made  of  the 
mines) ,  must  be  of  the  reversions  and  of  the  rents  reserved  by  such 
leases  as  incident  to  the  reversions ;  in  which  case  they  thought  the 
widow  would  be  bound  so  long  as  the  demises  continued,  to  take  her 
share  of  the  renders,  whether  pecuniary  or  otherwise,  according  to  the 
terms  of  the  respective  reservations.  They  were  also  of  opinion  that 
the  widow  was  not  dowable  of  any  of  the  mines  or  strata  which  had  not 
been  opened  at  all,  whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hanbury's  own  lands,  the  sheriff  must 
estimate  the  annual  value  of  the  open  mines  therein  as  part  of  the  value 
of  the  estates  of  which  the  widow  is  dowable  ;  but  it  was  not  absolutely 
necessarj'  that  he  should  assign  to  her  anj-  of  the  open  mines  them- 
selves, or  any  portions  of  them.  The  third  part  in  value  which  he 
should  assign  to  her  might  consist  wholly  of  land  set  out  by  metes  and 
bounds,  and  containing  none  of  the  open  mines.  Or  he  might  include 
any  of  the  mines  themselves  in  the  assignment  to  the  widow,  describ-; 
ing  them  specifically  if  the  particular  lands  in  which  thej'  lie  should  not 
also  be  assigned ;  but  if  those  lands  should  be  included  in  the  assign- 
ment, the  open  mines  within  them  might,  but  were  not  necessarilj'  to 
be  so  described,  being  part  of  the  land  itself  which  was  assigned  ;  and 
as  the  working  of  open  mines  was  not  waste,  the  tenant  in  dower  might 
work  such  mines  for  her  own  exclusive  profit.  Or  the  sheriff  might 
divide  the  enjoyment  and  perception  of  the  profits  of  any  of  the 
particular  mines  as  after-mentioned. 

In  regard  to  the  mines  and  strata  which  Mr.  Hanbury  had  in  the 
lands  of  other  persons,  they  were  of  opinion  that  it  was  not  necessary 
that  the  sheriff  should  divide  each  of  the  mines  or  strata ;  but  he  might 
assign  such  a  number  of  them  as  might  amount  to  one-third  in  value  of 
the  whole,  or  he  might  proportion  the  enjoyment  of  such  of  them  as  he 
should  think  necessary,  so  as  to  give  each  a  proper  share  of  the  whole. 

If  the  division  of  an  open  mine  could  be  made  by  metes  and  bounds, 
as  lands  are  required  to  be  divided  without  preventing  the  parties  from 
having  the  proper  enjoj'ment  and  perception  of  the  profits,  they  thought 
tiiat  mode  should  be  adopted  ;  but  as  the  property  seemed  to  them  to 
be  incapable  of  a  beneficial  severance  in  that  waj',  thej'  thought  the  case 
analogous  to  some  of  those  stated  by  Lord  Coke,  1  Inst.  32  a ;  wherein 
it  is  held  that  the  sheriff  may  make  the  assignment  in  a  special  manner ; 
and  that  therefore  he  might  so  proceed  with  respect  to  the  mines  in 
question.  They  found  no  authority,  however,  establishing  any  precise 
mode  of  dividing  a  mine,  nor  could  thej'  point  out  any  that  might  not 
be  attended  with  inconvenience ;  but  if  the  sheriff  was  to  make  the 


636  STANWOOD   V.  DUNNING.  [CHAP.  II. 

assignment,  thej'  thought  he  might  lawfully  execute  his  dutj-  bj'  direct- 
ing separate  alternate  enjoyment  of  the  whole  for  short  periods,  pro- 
portioned to  the  share  each  had  in  the  subject,  or  by  giving  the  widow 
a  proportion  of  the  profits. 

In  answer  to  the  last  question  proposed  to  them,  they  were  of  opinion 
that  the  widow  was  entitled  to  work  for  her  own  exclusive  use  the  open 
mine  within  the  close  that  had  been  assigned  to  her  without  an^-  excep- 
tion of  the  mine,  for  her  dower  of  one  of  the  estates,  notwithstanding 
the  excess  arising  from  the  omission  of  such  exception  ;  and  inasmuch 
as  the  assignment  was  the  act  of  the  heir  himself,  being  of  full  age  at 
the  time,  they  thought  he  had  no  remedj'  at  law  against  the  dowress  for 
avoiding  the  consequences  of  that  act.  Had  he  been  under  age  at  the 
time,  he  might  have  had  relief  by  writ  of  admeasurement  of  dower ;  or 
had  the  assignment  been  made  by  the  sheriff  in  execution  of  a  judg- 
ment in  dower,  the  heir  might  have  had  a  scire  facias  to  obtain  an 
assignment  de  novoJ- 


STANWOOD  V.   DUNNING. 

Supreme  Judicial  Court  of  Maine.     1837. 

[Reported  14  Me.  290.] 

This  was  an  action  of  dower,  and  was  submitted  to  the  opinion  of  the 
court  from  an  agreed  statement  of  facts.  From  this  it  appeared  that 
David  Stanwood,  the  husband  of  the  demandant,  was  the  son  of  Wil- 
liam Stanwood,  and  they  had  both  died  before  the  demand  of  dower  in 
this  action.  A  deed  of  the  premises  in  which  dower  is  claimed  was 
made  from  William  to  David,  dated  March  1,  1824,  and  acknowledged, 
March  6,  1824.  David  Stanwood  conveyed  the  same  pi'emises  to 
Charles  Stanwood  by  deed  dated  March  6,  1824,  and  acknowledged 
the  same  day,  both  of  which  deeds  were  executed  at  the  same  time 
and  place,  although  bearing  different  dates.  The  marriage  before 
the  time  the  deed  was  made  to  David,  and  demand  of  dower,  were 
admitted.  The  defendants  claim  under  conveyances  from  Charles. 
Stanwood.  It  was  agreed,  that  the  object  of  the  father  was  to  divide 
the  estate  between  the  sons  ;  that  Charles  gave  David  his  notes  for  the 
farm  at  the  same  time,  and  that  David  was  notoriously  insolvent, 
and  that  all  appeared  to  be  done  according  to  previous  arrangement 
between  the  parties.  If  admissible,  on  objection  made  hy  defendants, 
the  plaintiff  can  prove  by  parol,  that  this  arrangement  was  made  merely 
to  protect  the  property  from  David's  creditors,  so  that  it  might  be  held 
for  his  benefit,  and  that  of  his  family  ;  that  the  witness  knew  this  fact 
from  conversations  with  William,  David,  and  Charles ;  that  the  farm 
was  once  in  the  hands  of  the  witness,  and  that  when  he  sold  it  he  tried 
I  As  to  dower  in  wild  lands,  see  1  Scrib.  Dow.  c.  10,  §§  11-24. 


SECT.  II.]  STANWOOD   V.   DUNNING.  637 

to  obtain  a  release  from  the  plaintiff  of  her  right  of  dower,  but  could 
not,  and  in  consequence  thereof  sold  the  premises  for  $1200  less  than 
he  otherwise  should  have  had,  and  that  he  sold  subject  to  her  right.  It 
was  also  agreed,  if  the  paper  is  admissible  in  evidence,  that  on  the  same 
6th  of  March,  1824,  Charles  Stanwood  gave  a  life  lease  in  the  same 
premises  to  the  said  William  Stanwood.  The  onh'  question  raised,  was 
whether  the  plaintiff  was  entitled  to  dower  in  the  premises. 

The  case  was  argued  in  writing. 

Willis  and  Fessenden,  for  the  demandant. 

Mitchell,  for  the  defendants. 

After  a  continuance  for  advisement,  the  opinion  of  the  court  was 
drawn  up  by 

Emery,  J.  The  onlj'  question  in  this  case  is,  whether  on  the  facts 
legally  and  properly  proved,  David  Stanwood  had  such  seisin  of  the 
premises  as  could  entitle  the  demandant  to  dower.  Premising,  that 
family  settlements  made  without  fraud,  are  justly-  entitled  to  the  favor- 
able consideration  of  courts,  we  proceed  to  suggest  our  ideas  of  the 
merits  of  the  case,  as  disclosed  in  the  agreed  statement  of  facts.  The 
claim  of  dower,  it  has  long  been  said,  is  to  be  favored.  Still  unless  the 
husband  were  legally  and  beneficially  seised  of  the  estate  during  the 
covertur*,  the  wife  is  not  entitled  to  dower.  But  if  the  land  vests  in 
the  husband  but  for  a  single  moment  beneficially  for  his  own  use,  the 
wife  shall  be  endowed. 

It  is  said,  that  the  ease  cited  by  plaintiff  from  Cro.  Eliz.,  503,  which 
is  Mroughton  v.  Randall,  is  differently  reported  in  Nov,  64.  In  Cro. 
Eliz.  it  is  said,  the  title  of  the  feme  to  recover  dower  was,  that  the 
father  and  son  were  joint-tenants  to  them,  and  the  heirs  of  the  son ; 
and  they  were  both  hanged  in  one  cart ;  but  because  the  son,  as  was 
deposed  bj'  witnesses,  survived,  as  appeared  bj'  some  tokens,  viz.  his 
shaking  his  legs,  his  feme  thereupon  demanded  dower,  and  upon  this 
issue,  nunques  seisie  dower,  this  matter  was  found  for  the  demandant. 

In  Roper  on  Property,  1st  vol.  369,  the  case  of  Broughton  v.  Ran- 
dall is  thus  stated.  A  father  was  tenant  for  life,  remainder  to  his  son 
in  tail,  remainder  to  the  right  heirs  of  the  father.  Both  of  them  were 
attainted  of  felonj-  and  executed  together.  The  son  had  no  issue,  and 
the  father  left  a  widow.  Evidence  was  given  of  the  father  having 
moved  or  struggled  after  the  son,  and  the  father's  widow  claimed  dower 
of  the  estate,  and  it  was  adjudged  to  her.  The  principle  appears  to  be 
this  :  that  the  instant  the  father  survived  the  son,  the  estate  for  life  of 
the  father,  united  with  the  remainder  in  fee  limited  to  him  upon  the 
determination  of  the  vested  estate  tail  in  the  son,  so  that  the  less  estate 
having  merged  in  the  greater,  the  father  became  seised  of  the  freehold 
and  inheritance  for  a  moment  during  the  marriage,  to  which  dower 
attached  itself. 

But  if  the  instantaneous  seisin  be  merely  transitory,  that  is,  when 
the  very  same  act  by  which  the  husband  acquires  the  fee,  takes  it  out 
of  him,  so  that  he  is  merely  the  conduit  for  passing  it,  and  takes  no 
interest,  such  a  momentary  seisin  will  not  entitle  his  widow  to  dower. 
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An  illustration  is  given  in  the  English  books,  that  if  lands  be  granted 
to  the  husband  and  his  heirs  by  a  fine,  who  immediately  by  the  same 
fine  renders  it  back  to  the  conusor,  the  husband's  widow  will  not  be 
entitled  to  dower  of  such  an  instantaneous  seisin.  Dixon  v.  Harrison, 
Vaughan,  41  ;  Cro.  Car.  191  ;  Co.  Lit.  31. 

In  this  case,  the  marriage,  death  of  the  husband,  and  demand  of  dower 
are  admitted,  but  his  seisin  is  denied. 

Without  going  into  an  examination  of  the  law  relating  to  the  four 
species  of  fines  used  in  England,  we  may  remark,  that  it  is  considered 
there  as  one  of  the  most  valuable  of  the  common  assurances  of  that 
realm,  being  in  fact  a  fictitious  proceeding,  to  transfer,  or  secure,  real 
property,  by  a  mode  more  eflBcacious  than  ordinary  conveyances.  1  Co. 
Lit.  121  a. 

But  to  show  how  this  mode  of  passing  property  bears  on  the  seisin  of 
the  husband,  so  far  as  instantaneous  in  the  case  of  a  fine,  compared  with 
it  in  case  of  bargain  and  sale,  the  case  of  Nash  v.  Preston,  Cro.  Car. 
191,  is  not  inappropriate.  It  was  a  bill  in  chancery.  "J.  S.  being 
S2ised  in  fee,  by  indenture  enrolled,  bargains  and  sells  to  the  husband 
for  £120,  in  consideration,  that  he  shall  re-demise  it  to  him  and  his  wife 
for  their  lives,  rendering  a  peppercorn ;  and  with  a  condition,  that  if 
he  paid  the  £120  at  the  end  of  20  j-ears,  the  bargain  and  salcshall  be 
void.  He  re-demiseth  it  accordingl}'  and  dies  ;  his  wife  brings  dower. 
The  question  was,  whether  the  plaintiff  shall  be  relieved  against  this 
title  of  dower.  Jones,  J.,  and  Croke,  to  whom  the  bill  was  referred, 
conceived  it  to  be  against  equity  and  the  agreement  of  the  husband  at 
the  time  of  the  purchase,  that  she  should  have  it  against  the  lessees,  for 
it  was  intended  that  thej-  should  have  it  re-demised  immediately  to  them, 
as  soon  as  thej-  parted  with  it ;  and  it  is  but  in  nature  of  a  mortgage  ; 
and  upon  a  mortgage,  if  land  be  re-demised,  the  wife  of  the  mortgagee 
shall  not  have  dower.  And  if  a  husband  take  a  fine  sur  cognizance  de 
droit  comme  ceo,  and  render  arrear,  although  it  was  once  the  husband's, 
yet  his  wife  shall  not  have  dower,  for  it  is  in  him  and  out  of  him  quasi 
uno  flatu,  and  by  one  and  the  same  act.  Yet  in  this  case,  thej'  con- 
ceived, that  by  the  law  she  is  to  have  dower ;  for  by  the  bargain  and  sale, 
the  land  is  vested  in  the  husband,  and  thereby  his  wife  entitled  to  have 
dower ;  and  when  he  re-demises  it  upon  the  former  agreement,  yet  the 
lessees  are  to  receive  it  subject  to  this  title  of  dower ;  and  it  was  his 
folly,  that  he  did  not  conjoin  another  with  the  bargainee,  as  is  the  ancient 
course  in  mortgages.  And  when  she  is  dowable  by  act  or  rule  in  law, 
a  court  of  equitj-  shall  not  bar  her  to  claim  her  dower,  for  it  is  against 
the  rule  of  law,  viz.  "  where  no  fraud  or  covin  is,  a  court  of  equity  will 
not  relieve."  And  upon  conference  with  other  the  justices  at  Serjeant's 
Inn,  upon  this  question,  who  were  of  the  same  judgment,  Jones  and 
Croke  certified  their  opinion  to  the  Court  of  Chancery,  "that  the  wife 
of  the  bargainee  was  to  have  dower,  and  that  a  court  of  equity  ought 
not  to  preclude  her  thereof." 

The  case  of  Holbrook  v.  Finney,  4  Mass.  E.  566,  recognizes  that 
which  we  have  just  recited  as  sound  law. 
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In  the  case  now  under  discussion,  the  deed  from  William  Stanwood 
to  David  Stanwood  bears  date  the  Ist  of  March,  1824,  is  acknowledged 
on  the  6th  of  the  same  month,  and  recorded  March  16th,  1824.  It  is  a 
deed  of  bargain  and  sale  to  said  David  in  fee  for  the  consideration  of 
love  and  affection  with  general  warrant^-. 

The  deed  from  David  Stanwood  to  Charles  Stanwood  is  dated  the  6th 
of  March,  1824,  acknowledged  the  same  daj-,  and  recorded  March  11th, 
1824.  But  if  requisite  so  to  examine  in  order  to  help  to  a  decision,  it 
is  manifest  from  inspecting  the  deed  from  William  to  Charles  Stanwood, 
that  in  the  order  of  time  the  deed  to  David  from  William  was  made  first, 
and  then  it  is  apparent  that  David  became  rightfully  seised  in  fee,  and 
beneficially  so,  though  for  a  short  time. 

The  fee  was  not  rendered  back  by  David  to  William,  quasi  uno  flatu, 
and  therefore  the  demandant  is  entitled  to  dower.  It  is  agreed  that  the 
object  of  the  father  was  to  divide  his  estate  among  his  sons.  Nothing 
could  more  strongly  evince  the  propriety  of  leaving  the  law  to  raise  the 
future  benefit  to  the  wife  of  David  in  dower  after  his  decease,  if  his 
notorious  insolvency  might  put  at  hazard  the  beneficial  continuance  of 
the  property  in  him  during  his  life. 

The  questions  about  the  admissibilitj-  of  anj'  other  evidence  of  former 
or  subsequent  agreements  and  conversations,  it  is  unnecessarj-  to  ex- 
amine further  than  to  saj-,  that  those  which  preceded  the  deed  of  Wil- 
liam to  David  were  merged  in  that  conveyance.  And  the  subsequent 
agreements  and  conversations  do  not  abridge  the  plaintiff's  right.  But 
we  reject  them.  The  purchasers  under  Charles  Stanwood  are  estopped 
to  denj'  the  seisin  of  David.     Kimball  v.  Kimball,  2  Greenl.  226. 

Upon  ever^-  view  of  which  the  case  is  legall}'  susceptible,  on  the  facts 
legallj'  and  properly  proved,  we  are  satisBed  that  David  Stanwood 
had  such  seisin  of  the  premises,  as  would  entitle  the  demandant  to 

dower. 

The  defendants  must  be  defaulted.^ 


ADAMS  V.  HILL. 

SUPEEIOE   COUKT   OF  JUDICATUKE   OF   NeW   HAMPSHIRE.       1854. 
[Repmted  9  Fast.  202.] 

Gilchrist,  C.  J.'  The  plaintiff  claims  dower  in  certain  lands  in 
Greenland. 

Taking  the  deeds  mentioned  in  the  case  in  the  order  of  time,  it  ap- 
pears that  on  the  2d  day  of  June,  1821,  Parrott  conveyed  to  Adams 
certain  lands  in  Lancaster,  and  on  the  9th  of  June  Adams  conveyed 

1  Cf.  McCaulayy.  Grimes,  2  G.  &  J.  318  (1800). 

2  Only  the  opinion  is  here  given. 
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them  to  Whidden.  On  the  same  9th  of  June,  Whidden  conveyed 
the  Greenland  lands  to  Adams,  who  immediately  mortgaged  them  to 
Parrott. 

On  the  2d  of  June,  1821,  Parrott  conveyed  to  Adams  lands  in  Lan- 
caster of  the  value  of  $2,200. 

On  the  9th  of  June,  1821,  Whidden  conveyed  to  Adams  lands  in 
Greenland  to  the  value  of  $4,000. 

On  the  9th  of  June,  1821,  Adams  conveyed  to  AVhidden  lands  in 
Lancaster  and  other  places,  of  the  value  of  $5,000. 

On  the  9th  of  June,  1821,  Adams  mortgaged  the  Greenland  land  to 
Parrott,  to  secure  the  sum  of  $2,200. 

When  Adams  bought  the  Greenland  lands  of  Whidden,  he  immedi- 
ately mortgaged  them  to  Parrott,  to  secure  the  payment  of  the  price  of 
the  Lancaster  lands. 

This  is  the  instantaneous  seisin  alleged  to  exist  b^'  the  defendant. 

The  rule  is,  that  of  a  seisin  for  an  instant,  the  wife  shall  not  be  en- 
dowed. Co.  Lit.  31b.  That  is  where  the  new  estate  was  merely  in 
transitu,  and  never  rested  in  the  husband.  Amcotts  v.  Catherich,  Cro. 
Jac.  615.  The  seisin  for  an  instant  is  where  the  husband  by  the  same 
act,  or  bj'  the  same  conveyance  by  which  he  acquires  the  seisin,  parts 
with  it.  Thus  if  a  tenant  for  life  make  a  feoffment  in  fee  his  wife  shall 
not  be  endowed,  for  by  making  the  same  feoffment  which  passed  the 
fee,  he  acquired  a  fee.  And  if  a  joint-tenant  make  a  feoffment,  his 
wife  shall  not  be  endowed,  for  bj'  the  feoffment  he  was  seised  of  a  sev- 
eral estate  but  for  an  instant,  which  he  acquired  and  parted  with  bj'  the 
feoffment.  Therefore,  where  A.  conveyed  to  B.,  who  by  deed  of  the 
same  date  mortgaged  back  to  A.,  it  was  held  that  B.'s  wife  was  not 
dowable.  Solbrook  v.  Finney,  4  Mass.  Rep.  566.  The  execution  of 
the  two  deeds  was  held  to  constitute  but  one  act. 

In  the  case  of  Clark  v.  Munroe,  14  Mass.  Rep.  351,  the  mortgage 
was  to  a  third  person,  and  was  made  in  pursuance  Of  a  previous  agree- 
ment. It  was  held  that  the  deeds  still  constituted  but  one  transaction, 
and  that  the  wife  of  the  mortgagor  was  not  dowable. 

In  4  Kent's  Com.  39,  it  is  said  that  the  wife  is  not  dowable  "  where 
the  husband  takes  a  conveyance  in  fee,  and  at  the  same  time  mort- 
gages the  land  back  to  the  grantor,  or  to  a  third  person,  to  secure  the 
purehase-monej',  in  whole  or  in  part.  Dower  cannot  be  claimed  as 
against  rights  under  that  mortgage." 

In  the  present  case,  the  mortgage  was  not  made  to  secure  the  pur- 
chase-money of  the  Greenland  lands,  but  of  the  lands  in  Lancaster. 
Still  the  two  deeds  would  seem  to  constitute  but  one  transaction,  and 
the  estate  passes  out  of  him  at  the  same  instant  he  receives  it.  Stow 
V.  Tift,  15  Johns.  458.  The  husband  is  not  beneficially  seised  so  as  - 
to  entitle  his  wife  to  dower  against  the  mortgagee,  and  Kent  saj-s  tliis 
conclusion  is  agreeable  to  the  manifest  justice  of  the  case.  There 
certainly  is  as  much  justice  in  holding  that  she  is  not  so  entitled  against 
the  mortgagee,  though  the  mortgage  were  not  given  to  secure  the  pur- 
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chase-money  of  that  particular  estate.  If  there  be  only  an  instanta- 
neous seisin  where  the  mortgage  is  given  to  secure  the  purchase-money 
of  the  mortgaged  land,  the  seisin  is  equally  instantaneous  here,  for 
it  can  make  no  difference  what  particular  debt  the  mortgagor  secures. 

We  think,  then,  that  the  plaintiff  is  entitled  to  dower  on  contribut- 
ing her  due  proportion  of  the  mortgaged  debt.  £ullard\.  lowers, 
10  N.  H.  Rep.  500. 

When  Adams  convej-ed  the  land  to  the  defendant,  in  1841,  he  ex- 
cepted from  the  operation  of  the  deed  the  mortgage  to  Parrott  of  June 
l)th,  1821,  and  the  title  of  the  defendant  from  Parrott  is  not  by  paying 
the  debt  to  Parrott,  and  thus  discharging  the  mortgage,  but  simply  by 
taking  an  assignment  of  it.  It  is  true,  he  holds  all  the  title  that 
Adams  had,  and  all  the  title  that  Parrott  had,  and  the  two  titles,  there- 
fore, unite  in  him.  Now  by  this,  prima  facie,  the  mortgage  debt  is 
extinguished.  Greenough  v.  Bolfe,  4  N.  H.  Rep.  357.  But  that  is 
not  to  be  considered  as  done  without  regarding  the  equities  of  the  par- 
ties. The  debt,  even  if  discharged  so  that  an  action  could  not  be  sus- 
tained against  the  original  promisor,  still  subsists  in  the  nature  of  a 
charge  or  lien  upon  the  land,  and  upholds  the  mortgage  title  as  against 
any  one  who  ought  not  in  justice  to  take  the  land  from  the  mortgagee 
without  paying  the  money.  Hobinson  v.  X/eavitt,  7  N.  H.  Rep.  98. 
So,  in  the  same  case,  it  was  held  that  one  who  pays  the  debt  as  as- 
signee maj'  consider  the  debt  as  a  lien  upon  the  land,  so  far  as  justice 
may  require,  as  if  the  debt  had  actually  been  assigned.  It  is  also  said 
that  where  money  due  on  a  mortgage  is  paid,  it  shall  operate  as  a  dis- 
charge or  as  an  assignment,  substituting  him  who  paj's  in  the  place  of 
the  mortgagee,  as  may  best  serve  the  purposes  of  justice,  and  reference 
is  made  to  Starr  v.  Ellis,  6  Johns.  Ch.  695. 

But  the  case  leaves  no  doubt  on  this  point,  for  it  is  stated  that  the 
defendant  took  an  assignment  of  the  debt,  and  the  case  speaks  of  it  in 
no  other  way. 

She,  then,  may  maintain  a  writ  of  dower,  but  it  can  be  only  on  con- 
tributing her  proportion  of  the  sum  paid  on  the  mortgage,  in  proportion 
to  her  interest.  Rossiter  v.  Cossit,  15  N.  H.  Rep.  43,  and  cases  there 
cited  by  the  court.* 

Marston,  for  the  defendant. 
Wells  and  £acon,  for  the  plaintiff. 

1  The  rest  of  the  opinion  is  omitted. 
VOL.  VI.  — 41 
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DUEANDO  V.   DUEANDO. 

Court  of  Appeals  of  New  York.     1861. 

[Reported  23  N.  Y.  331.] 

Appeal  from  the  Supreme  Court.  Paul  Durando  died  in  1847,  leav- 
ing a  widow,  to  whom  he  devised  his  real  estate  for  life  ;  remainder  to 
his  children,  of  whom  Peter  Durando,  the  husband  of  the  appellant,  was 
one.  In  1855,  during  the  lifetime  of  Paul  Durando's  widow,  a  portion 
of  the  real  estate  was  appropriated  for  the  extension  of  the  Bowerj-  in 
the  citj-  of  New  York,  and  its  value  was,  by  order  of  the  court,  de- 
posited in  the  hands  of  the  chamberlain,  the  interest  to  be  paid  to  the 
widow  Durando  during  her  life,  and  then  to  be  subject  to  the  further 
order  of  the  court.  Peter  Durando  died  in  1853,  leaving  the  appellant 
his  widow.  In  April,  1860,  immediately  after  the  death  of  Paul  Du- 
rando's widow,  the  appellant  applied  to  the  court  by  petition  claiming 
her  husband's  share  in  the  money,  as  his  personal  estate.  The  case 
was  sent  to  a  referee  to  take  proofs,  &c.,  who  reported  that  the  peti- 
tioner was  entitled  to  the  money  as  personal  estate  of  her  deceased 
husband.  Upon  an  appeal,  the  petitioner  claimed,  that  if  the  fund 
was  to  be  regarded  as  real  estate,  she  was  entitled  to  dower  therein. 
The  court,  at  general  term  in  the  first  district,  held  that  the  peti- 
tioner had  no  rights  in  the  fund  as  personal  estate,  nor  any  right 
of  dower  in  the  land  out  of  which  the  fund  arose.  The  petitioner 
appealed  to  this  court,  where  the  cause  was  submitted  on  printed 
arguments. 

T  M.  Buckingham,  for  the  appellant. 

David  Thurston,  for  the  respondents. 

Selden,  J.  To  entitle  a  widow  to  dower,  the  husband  must  have 
been  seised,  either  in  fact  or  in  law,  of  an  estate  of  inheritance  in  the 
land  at  some  time  during  the  coverture.  This  rule  is  inflexible. 
When,  therefore,  the  husband  had,  previous  to  his  death,  simply  a 
reversion  in  fee,  or  a  vested  remainder  expectant  upon  an  estate  fof 
life,  his  widow  cannot  be  endowed.  As  in  such  a  case  the  husband 
has  never  had  either  possession  or  any  present  right  of  possession,  he 
cannot  be  said  to  have  had  a  seisin  of  any  sort,  either  actual  or  legal. 
It  is  conceded  by  the  counsel  for  the  appellant,  that  this  rule  applies 
where  lands  descend  to  the  husband,  subject  to  the  right  of  dower  of 
the  widow  of  the  ancestor ;  as  if  a  father  die  intestate  leaving  a  widow 
and  a  son,  and  the  widow  is  endowed,  it  is  not  claimed  that  the  widow  of 
the  son,  in  case  of  his  death,  in  the  lifetime  of  his  father's  widow,  ^ould 
ever  be  endowed  of  the  lands  which  had  been  assigned  for  the  dower 
of  the  latter.  But  it  is  insisted,  that  where  the  estate  comes  to  the 
husband,  not    by   inheritance   but  by  purchase,  the   widow  may  be 
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endowed,  notwithstanding  her  husband  has  had  only  a  remainder  in 
the  land. 

The  distinction,  or  rather  the  idea  that  it  applies  to  this  case,  is 
evidently  founded  upon  a  misapprehension.  It  is  true,  that  where  a 
father  conveys  lands  to  a  son,  subject  to  the  contingent  right  of  the 
wife  of  the  fatlier  to  dower,  if  the  father  dies,  and  his  widow  is  en- 
dowed, and  before  her  death  the  son  dies  leaving  a  widow,  the  latter, 
if  she  survive  the  widow  of  the  father,  is  entitled  to  dower  in  the  lands 
of  which  such  widow  had  previously  been  endowed.  But  the  reason  is, 
not  because  there  is  any  distinction  between  a  vested  remainder,  which 
comes  bj'  descent,  and  one  created  bj-  deed,  but  because  in  the  case 
supposed,  the  son  becomes  actually  seised  of  the  estate  in  the  lifetime 
of  the  father ;  and  this  seisin  is  sufficient  to  entitle  his  widow  to  dower, 
although  his  estate  is  contingent,  and  is  defeated  by  the  death  of  the 
father  leaving  a  widow. 

I  can  discover  no  other  foundation  for  the  position  assumed  by  the 
appellant's  counsel,  than  the  inapt  use  by  Coke  of  a  single  word  in  a 
passage  which  I  will  quote.  In  speaking  on  this  subject  he  says : 
"For  example,  if  there  be  grandfather,  father  and  son,  and  the 
grandfather  is  seised  of  three  acres  of  land  in  fee,  and  taketh  wife  and 
dieth,  this  land  descendeth  to  the  father  who  dicth  either  before  or  after 
entry,  now  is  the  wife  of  the  father  dowable.  The  father  dieth,  and  the 
wife  of  the  grandfather  is  endowed  of  one  acre  and  dieth,  the  wife  of  the 
father  shall  be  endowed  onlj-  of  the  two  acres  residue,  for  the  dower  of 
the  grandmother  is  paramount  the  title  of  the  wife  of  the  father,  and  the 
seisin  of  the  father  which  descended  to  him  (be  it  in  law  or  actual)  is 
defeated  ;  and  now  upon  the  matter  the  father  had  but  a  reversion,  ex- 
pectant upon  a  freehold,  and,  in  that  case,  dos  de  dote  peti  non  debet  ; 
although  the  wife  of  the  grandfather  dieth  living  the  father's  wife.  A7td 
here  note  a  diversity  between  a  descent  and  a  purchase.  For  in  the 
case  aforesaid,  if  the  grandfather  had  enfeoffed  the  father,  or  made  a 
gift  in  tail  unto  him,  there  in  the  case  above  said,  the  wife  of  the  father, 
after  the  decease  of  the  grandfather's  wife,  should  have  been  endowed,  of 
that  part  assigned  to  the  grandmother ;  and  the  reason  of  this  diversity 
is,  for  that  the  seisin,  that  descended  after  the  decease  of  the  grand' 
father  to  the  father,  is  avoided  by  the  endowment  of  the  grandmother, 
whose  title  was  consummate  by  the  death  of  the  grandfather ;  but  in 
the  case  of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the  grand- 
father (before  the  title  of  dower  of  the  grandmother  was  consummate), 
is  not  defeated,  but  only  quoad  the  grandmother,  and  in  that  case  there 
shall  be  dos  de  dote  "  (Coke,  Lit.  31  a,  b). 

The  word  purchase,  which  occurs  in  this  paragraph,  when  used  in 
contradistinction  to  descent,  includes  the  obtaining  of  title  by  devise 
as  well  as  by  deed.  But  the  whole  reasoning  of  the  passage  quoted, 
shows  that  the  effect  attributed  to  a  purchase  follows  only  when  the 
land  is  conveyed  by  deed.  The  sole  reason  given  for  the  distinction  is, 
that  a  purchase  takes  effect  in  the  lifetime  of  the  vendbr,  and  the  pur- 
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chaser  becomes  at  once  seised  of  a  defeasible  estate ;  while  in  case  of  a 
descent,  the  heir  is  never  seised  of  the  lands  assigned  for  dower  during 
the  life  of  the  widow,  as  her  title  relates  back  in  all  cases  to  the  death 
of  the  husband.  Now,  in  this  respect,  there  is  not  the  slightest  differ- 
ence between  a  descent  subject  to  dower,  and  a  devise  subject  either  to 
dower  or  anj'  other  life  estate.  In  either  case  the  freehold  passes  di- 
rectly to  the  tenant  of  the  life  estate,  upon  the  death  of  the  ancestor  or 
devisor,  and  neither  the  heir  nor  the  devisee  of  the  remainder  can  have 
any  seisin  until  the  death  of  such  tenant. 

The  distinction  is  stated  in  terms  perfectly  accurate  and  precise  by 
the  chancellor  in  the  case  of  Dunham  v.  Osborn,  1  Paige,  634  ;  but  in 
the  subsequent  case  of  Cregier  (1  Barb.  Ch.  598) ,  he  uses  the  word 
purchase  as  it  is  used  by  Lord  Coke,  and  states  the  distinction  as  being 
between  estates  which  came  to  the  husband  by  descent,  and  those  which 
came  by  purchase,  subject  to  dower.  This  inaccuracy  in  the  use  of  the 
word  purchase,  by  both  Lord  Coke  and  Chancellor  Walworth,  is  per- 
fectl3-  palpable  ;  but  as  it  has  led  to  the  bringing  of  so  clear  a  case  as 
the  present  to  this  court,  it  may  be  well  to  advert  to  and  explain  it. 
That  it  is  this  which  has  misled  the  counsel  for  the  appellant  is  obvious, 
as  he  commences  his  citations  in  support  of  his  doctrine  with  the  Year 
Book  (5  Edw.  III.,  title.  Voucher,  249),  which  appears  to  be  the  very 
authoritj'  upon  which  Lord  Coke  based  his  distinction.  None  of  the 
other  authorities  cited  by  the  counsel  have  any  tendenc}'  to  support  his 
position  ;  and  it  is  very  clear  that  it  is  untenable.  The  precise  question 
was  decided  by  the  Supreme  Court  of  Massachusetts  in  the  case  of 
Eldridge  v.  Forrestal,  7  Mass.  253,  and  in  Beekman  v.  Hudson,  20 
Wend.  53,  it  was  assumed  as  perfectly  clear,  that  in  such  a  case  the 
widow  was  not  entitled  to  dower. 

There  can  be  no  pretence  that  the  widow  is  entitled  to  the  fund  in 
question  as  personal  estate,  under  the  Statute  of  Distributions.  The 
money  is  the  product  of  the  land  taken,  and  must  belong  to  the  persons 
entitled  to  the  land  which  it  represents,  and  out  of  which  it  arose. 
Besides,  the  title  had  already  vested  in  the  heirs  when  the  proceedings 
for  extending  the  street  were  commenced  ;  and  if  the  widow  had  then  no 
right  of  dower  in  the  premises,  she  of  course  can  have  no  right  to  the 
money  even  if  it  is  to  be  considered  as  personal  estate. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed} 

1  Cf.  Black  V.  Elkhorn  Mining  Co.,  163  U.  S.  445  (1896). 
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SECTION  III. 

DOWEE  BY   ESTOPPEL. 

GAUNT   V.    WAINMAN. 

Common  Pleas.     1836. 
[Beported  3  Bing.  N.  C.  69.] 

To  a  writ  of  dower  the  tenant  pleaded  that  the  husband  of  de- 
mandant was  not  at  the  time  of  her  marriage  with  him  seised  of  such 
estate  in  the  messuages  and  lands,  &c.  in  question,  whereof  he  could 
endow  the  demandant. 

At  the  trial  it  appeared  that  in  October,  1824,  the  assignees  of  the 
demandant's  husband,  then  a  bankrupt,  conveyed  the  premises  in  ques- 
tion to  the  defendant  imder  the  description  of  "  All  that  messuage,  and 
all  such  plot  or  part  as  is  of  tlie  nature  or  tenure  of  freehold,  of  and  in 
a  close  called  Near  Bank." 

The  tenant  proved  that  the  premises  were  leasehold :  but  it  being 
objected  that  he  was  estopped  to  offer  this  proof  against  the  deed  under 
which  he  had  taken  the  premises,  the  verdict  was  entered  for  the  demand- 
ant, with  leave  for  the  tenant  to  move  to  set  it  aside. 

A  rule  nisi  having  been  obtained  accordinglj', 

Creswell  and  Hoggins,  who  showed  cause,  referred  to  Sheph.  Touchst. 
53,  and  the  authorities  cited  in  the  judgment  of  the  court  in  Lainson  v. 
Tremere,  1  Adol.  &  Ell.  792,  to  show  that  the  tenant  was  estopped  by 
the  deed  under  which  he  claimed  title  to  dispute  the  nature  of  the  title 
conferred  by  that  deed.  [Tindal,  C.  J.  As  between  the  parties  to  that 
deed  there  may  be  an  estoppel ;  but  j'ou  set  it  up  against  a  stranger  to 
the  deed.]  The  defendant  buying  the  property  subject  to  dower,  bought 
it,  in  effect,  of  the  wife  as  well  as  of  the  husband ;  he  is  therefore 
estopped  to  turn  round  against  the  party  of  whom  he  purchased.  [TiNr 
DAL,  C.  J.  Suppose  he  had  bought  the  premises  as  a  leasehold  ;  would 
the  demandant  be  estopped  to  say  that  thej'  were  freehold  ?]  It  maj-  be 
conceded  she  would  not.  ^ 

Wightman,  for  the  tenant.  That  disposes  of  the  case,  for  there  can 
be  no  estoppel  unless  it  be  mutual.  But  this  was  no  estoppel  even 
as  between  the  parties  to  the  deed  ;  for  if  it  were,  a  pai'ty  who  shoula 
buy  a  leasehold  under  the  representation  that  it  was  freehold,  could 
never  bring  an  action  on  the  covenant  for  title.  He  would  be  under 
the  double  disadvantage  of  not  having  the  estate  he  bargained  for,  and 
of  being  subject  to  dower  upon  a  leasehold  estate. 

TiNDAL,  C.  J.  I  think  this  is  a  case  in  which  the  defendant  is  not 
precluded  from  showing  the  real  nature  of  the  estate.    According  to 
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Co.  Lit.  352  a,  "Every  estoppel  ought  to  be  reciprocal,  that  is,  to 
bind  both  parties ;  and  this  is  the  reason,  that  regularly  a  stranger 
shall  neither  take  advantage,    nor  be  bound  by  the  estoppel." 

It  would  be  hard  indeed  if  it  were  otherwise ;  and  therefore  this  rule 
must  be  made 

Absolute.^ 


BOWNE   V.   POTTER. 

Supreme  Coukt  of  New  York.     1837. 

[Bnparted  17  Wend.  164.] 

This  was  an  action  of  ejectment  for  dower,  tried  at  the  Tioga  Cir- 
cuit in  December,  1834,  before  the  Son.  Robert  Monell,  one  of  the 
circuit  judges. 

The  plaintiff  proved  her  marriage  with  Robert  L.  Bowne  in  the  year 
1803,  and  the  death  of  her  husband  in  1821,  and  produced  in  evidence 
the  exemplification  of  a  warranty  deed  from  hei^  husband  to  one  Daniel 
Fairchild,  bearing  date  28th  April,  1812,  conveying  two  lots  of  land, 
an  undivided  third  of  which  was  demanded  in  this  action.  She  also 
produced  an  exemplification  of  a  deed  from  Faircliild  to  the  defendant, 
bearing  date  18th  September,  1820,  conveying  the  same  lots,  and 
proved  that  in  June,  1812,  Fairchild  was  in  possession  under  the  deed 
to  him,  and  continued  in  such  possession  until  he  was  succeeded  by 
the  defendant  under  his  deed  from  Fairchild.  The  defendant  offered 
to  prove  that  at  the  time  of  the  conveyance  to  Fairchild,  Bowne  was 
not  in  the  actual  possession,  had  not  title  to,  and  was  not  seised  of  the 
lots  conveyed  by  him  ;  that  when  Fairchild  entered  into  possession  the 
lots  were  wild  and  uncultivated,  and  never  had  been  in  the  actual  pos- 
session of  Bowne  ;  and  further,  that  after  the  defendant  came  into  the 
possession  of  the  lots,  a  suit  for  tlieir  recovery  was  instituted  against 
him  by  the  heirs  of  the  original  patentee,  who  held  the  paramount  and 
true  title  to  the  lots,  and  that  he,  the  defendant,  purchased  the  lots 
and  took  a  conveyance  from  such  heirs :  which  evidence  was  objected 
to  by  the  plaintiff  and  rejected  by  the  judge.  The  jury  thereupon,  un- 
der the  charge  of  the  judge,  found  a  verdict  for  the  plaintiff.  The 
defendant  moves  for  a  new  trial. 

J.  A.  Collier,  for  the  defendant. 

J.  A.  Spencer,  for  the  plaintiff. 

By  the  Court,  Nelson,  C.  J.  The  only  question  presented  in  this 
case  is,  whether  the  plaintiff  gave  such  proof  of  the  seisin  of  her  hus- 
band during  coverture  in  the  premises,  as  will  entitle  her  to  dower  in 
the  same,  and  as  prevents  the  defendant  from  disputing  the  fact.  The 
defendant  offered  to  show  that  the  husband  never  had  title  to  the 
premises,  but  did  not  offer  to  show  an  eviction. 

1  See  FosUt  v.  Dviinel,  49  Me.  44  (1861). 
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The  ground  assumed  by  the  counsel  for  the  plaintiff  is,  that  the 
acceptance  of  a  deed  from  the  husband  and  possession  of  the  premises 
under  it,  is  an  admission  of  the  seisin  by  the  grantee  and  all  coming  in 
under  him,  and  that  they  are  estopped  from  contradicting  it,  and  sev- 
eral cases  in  this  court  were  cited  to  sustain  this  position.  1  Caines, 
185  ;  6  Johns.  R.  293  ;  7  Id.  281  ;  9  Id.  344  ;  15  Id.  21 ;  2  Id.  124  ; 
5  Cowen,  301  ;  12  Wendell,  65.  The  counsel  for  the  defendant  endea- 
vored to  distinguish  this  case  from  those  heretofore  decided,  upon  the 
ground  that  no  actual  possession  of  the  premises  had  been  taken  by 
the  husband,  or  existed,  before  the  deed  to  Fairchild,  from  which 
seisin  could  be  implied,  or  if  the  taking  of  the  deed  and  entry  into  pos- 
session was  prima  facie  evidence  of  seisin  as  against  Fairchild, 
and  those  claiming  under  him,  it  was  not  conclusive,  and  might  be 
rebutted. 

In  all  the  cases  referred  to  it  does  appear  that  the  husband  had  been 
in  the  actual  possession  and  occupation  of  the  land,  but  that  fact  does 
not  seem  to  have  been  speeiallj-  relied  upon,  and  in  some  of  them  is 
not  noticed  as  a  controlling  circumstance.  In  Hitchcock  v.  Harring- 
ton, 6  Johns.  R.  290,  Kent,  C.  J.,  saj's,  the  objection  of  want  of  seisin 
in  the  husband  cannot  be  received  from  the  defendants,  as  they  hold 
under  the  huoband  bj'  virtue  of  convej'ances  from  his  son  and  heir-at- 
law.  Again,  in  Collins  v.  Torry,  7  Johns.  R.  278,  the  court  sa.y  the 
tenant  derives  his  title  from  and  holds  under  the  title  of  the  husband  of 
the  demandant,  as  it  existed  during  coverture,  and  he  therefore  is  not 
permitted  to  deny  the  seisin  of  the  husband.  And  again,  in  Hitchcock 
V.  Carpenter,  9  Id.  344,  as  the  defendant  claims  under  the  heirs  of 
Ferris,  he  is  estopped  from  denying  the  seisin  and  death  of  Ferris,  the 
former  husband  of  the  demandant.  He  has  affirmed  that  seisin  by  tak- 
ing under  the  heirs  ;  and  that  it  was  so  considered  by  the  court  in  the 
case  of  Hitchcock  v.  Harrington.  Taylor's  Case,  cited  from  Sir  W. 
Jones,  317,  was  there  referred  to,  where  it  was  held  that  if  a  tenant  at 
will  or  for  years  made  a  feoffment  in  fee  and  died,  and  his  wife  brought 
dower  against  the  feoffee,  he  could  not  plead  that  the  husband  was  not 
seised.  This  case  is  mentioned  as  good  law  in  all  the  respectable 
treatises  on  dower.  1  Cruise,  148,  §  19  ;  2  Bac.  Abr.  333,  371,  n. ; 
1  Co.  Lit.  665,  n.  g. ;  Park  on  Dower,  44.  In  a  note  of  Mr.  GwilUm, 
in  Bacon,  he  remarks,  that  where  a  husband  tortiousl^'  gains  an  instan- 
taneous seisin,  as  against  the  person  benefited  bj-  and  deriving  an 
estate  in  virtue  of  such  tortious  act,  the  wife  is  entitled  to  her  dower, 
and  he  refers  to  Taylor's  Case,  and  the  reason  given  is  tliat  since  tlie 
feoffee  received  his  estate  from  the  feoffor,  he  is  estopped  to  say  the 
husband  was  never  seised ;  and  besides,  in  respect  of  the  feoffee,  the 
feoffor  had  an  estate,  though  in  regard  to  the  disseisee  he  is  a  wrong- 
doer. See  also  2  Bac.  Abr.  333,  tit.  Disseisin.  It  is  laid  down  in 
some  of  the  books  that  this  rule  is  not  applicable  to  the  feoffment  of  a 
tenant  for  life,  but  Mr.  Park  is  inclined  to  think  otherwise,  p.  44  ;  Fitz. 
Nat.  Br.  352 ;   Moj'.  150,  n.    It  had  before  been  remarked  by  this 
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author,  in  his  very  valuable  treatise,  p.  37,  that  a  mere  naked  seisin 
without  right,  or  defeasible  by  title  paramount,  as  that  of  a  disseisor, 
abater,  intruder,  discontinuer,  or  other  person  having  the  freehold  and 
inheritance  by  wrong,  is  such  a  seisin  as  dower  will  attach  upon,  as 
against  all  persons  deriving  title  under  such  tortious  or  defeasible  seisin, 
and  until  it  shall  be  avoided  by  the  entry  or  action  of  the  person  having 
right,  or  by  operation  of  law  called  remitter.  JBanden  v.  £augh,  Cro. 
Car.  304,  305.  And  it  is  well  settled  at  common  law  that  the  heir  or 
alienee  of  a  disseisor  cannot  be  entered  upon  or  ousted  by  the  disseisee, 
except  by  the  orderly  course  of  law.  3  Black.  Com.  177,  178,  179, 
180.  The  defeasible  title,  in  such  a  case,  therefore,  could  only  be 
determined  by  a  judgment  and  execution  under  the  paramount  title. 

It  is  true,  that  a  convej-ance  by  feoffment  operated  upon  the  posses- 
sion without  any  regard  to  the  interest  or  estate  of  the  feoffor,  so  that 
to  make  it  valid,  nothing  was  wanting  but  actual  possession,  and  there- 
fore such  a  conveyance  by  a  tenant  for  life  or  years  with  liver3-  of 
seisin  passed  an  estate  in  fee,  and  operated  as  a  disseisin  of  the  real 
owner.  In  this  respect,  it  differs  from  our  modern  instruments  of  con- 
veyance. But  this  difference  exists  more  in  name,  than  in  substance. 
The  real  owner  had  still  a  remedy  by  which  he  could  become  re-seised. 
Under  our  modern  deeds  of  conveyance,  the  grantee  in  fee,  taking  pos- 
session, may  defend  successfully  his  title  and  possession  against  all  the 
world  except  the  true  owner.  This  position  he  acquires  by  means  of 
his  conveyance  and  possession,  and  until  evicted  by  the  paramount 
title,  there  seems  to  be  no  good  reason  for  extending  to  him  the  favor 
of  disputing  the  title  under  which  he  enters  and  holds.  While  undis- 
turbed he  is  enjo3'ing  the  estate  granted,  and  it  is  to  be  presumed  that 
he  has  provided  hy  proper  covenants  against  any  future  failure  of  title 
and  eviction. 

It  seems  to  me  also  to  be  an  immaterial  circumstance  in  the  case, 
that  the  grantor  had  not  actual  possession  before  or  at  the  time  of  the 
conveyance  to  Fairchild.  It  did  not  affect  prejudicially  the  legal  oper- 
ation of  the  deed  or  possession  under  it  by  the  grantee.  The  title  he 
acquired  would  have  been  no  better  if  the  grantor  had  been  in  the 
actual  possession.     The  reason  for  the  estoppel  is  the  same. 

It  raust'be  conceded  that  if  the  husband  had  entered  into  a  contract 
of  sale,  or  given  a  lease  for  life  or  years,  instead  of  this  deed,  the  de- 
fendant would  not  be  permitted  to  deny  his  title  by  way  of  defence  to 
the  claim  of  dower,  or  set  up  title  in  a  third  person.  While  occupying 
under  his  vendor  or  lessor,  he  is  not  at  liberty  to  purchase  in  even  a 
better  title,  and  thus  dispute  the  title  by  which  he  acquired  the  posses- 
sion. 14  Johns.  R.  22 ;  7  Cowen,  637 ;  5  Wendell,  247.  He  would 
not  be  permitted  to  dispute  the  title  of  the  heir  of  the  lessor  in  an 
action  to  recover  the  remainder  on  the  expiration  of  the  lease :  and  I 
do  not  perceive  how  the  claim  of  the  widow  can  be  distinguished  from 
that  of  the  heir.  She  holds  under  the  title  of  the  husband,  like  the 
heir,  and  her  interest  is  one  which  has  never  been  sold  or  parted  with, 


SECT.  III.]  SPARROW  V.   KINGMAN.  649 

and  in  this  respect  is  like  the  estate  or  remainder  recoverable  by  the 
heir.  It  has  been  decided  in  Jackson  v.  Wattermire,  5  Cowen,  299, 
thdft  the  same  evidence  of  seisin  which  would  entitle  the  heir  to  recover 
in  ejectment  will  sustain  an  action  for  dower. 

The  soundness  of  this  view  is  also  confirmed  by  the  consideration, 
that  the  right  of  dower  attaches  if  the  estate  be  such  that  the  issue  or 
heir  might  by  possibility  inherit  it.  Now,  in  this  case,  if  less  than  the 
whole  estate  had  been  conveyed  to  Fairchild  by  the  husband,  after  the 
expiration  of  the  estate  granted,  the  defendant  would  have  been  bound 
to  give  up  possession  to  the  heir  without  disputing  the  title  ;  and  why 
should  he  not  assign  to  the  widow  her  dower  which  he  has  never  ac- 
quired ?  Her  rights  are  as  strong  as  those  of  the  heir,  and  the  hard- 
ship no  greater  in  the  one  case  than  the  other. 

JVew  trial  denied. 


SPARROW"  V.  KINGMAN. 

Court  of  Appeals  op  Nevt  York.     1848. 
lEeported  1  Comst.  242.] 

Error  from  the  Supreme  Court.  Elizabeth  Kingman  brought  eject- 
ment in  the  Common  Fleas  of  Erie  County,  against  Erastus  Sparrow 
to  recover  an  undivided  sixth  part  of  certain  premises  as  the  widow  of 
George  G.  Kingman,  deceased.  After  issue  joined,  the  cause  was  re- 
moved by  certiorari  into  the  Supreme  Court,  and  was  tried  at  the  Erie 
Circuit,  before  Dayton,  Circuit  Judge,  in  Januarj',  1846.  On  the  trial,  the 
marriage  of  the  plaintiff  and  the  death  of  her  husband,  were  admitted. 

The  plaintiflF  proved  that  her  husband,  George  G.  Kingman,  and 
Philo  Durfee,  were  in  possession  of  the  premises  from  1837  to  1840 
inclusive,  claiming  as  owners,  and  built  certain  mills  thereon  called  the 
"  Erie  Mills  ; "  that  in  Februarj^  1841,  Kingman  gave  a  quitclaim  deed 
of  his  interest  in  the  premises  to  S.  J.  HoUej',  and  that  in  August,  1841, 
Durfee  also  gave  a  quitclaim  deed  of  bis  interest  in  the  premises  (de- 
clared in  the  deed  to  be  an  undivided  half)  to  the  defendant.  That  in 
April,  1842,  the  defendant  and  Holley  united  in  a  quitclaim  deed  of  the 
premises  to  Ira  B.  Care}',  and  that  the  defendant,  at  the  commencement 
of  the  suit,  was  in  possession  under  a  lease  from  Carej'.  The  defend- 
ant offered  to  show  that  Kingman  never  had  an}'  estate  in  the  premises 
of  which  his  wife  was  dowable,  but  that  his  estate  was  a  leasehold  estate 
merelj' ;  also  that  he  never  had  any  title  whatever  to  the  premises.  The 
evidence  so  offered  was  objected  to  \>y  the  plaintiff,  and  excluded  by  the 
Circuit  Judge  on  the  ground,  that  as  Kingman,  when  in  possession,  had, 
b}'  his  deed  to  Holley,  assumed  to  convej-  a  fee,  and  as  the  defendant  held 
under  that  deed,  he,  the  defendant,  was  bound  by  it,  and  was  estopped 
from  setting  up  that  Kingman  had  not  an  estate  of  which  his  wife  was 


650  SPARROW   V.   KINGMAN.  [OHAP.  11. 

dowable.  The  defendant  excepted.  A  verdict  was  had  for  the  plaintiff, 
and  the  defendant,  upon  bill  of  exceptions,  moved  in  the  Supreme 
Court  for  a  new  trial,  which  motion  was  denied,  and  judgment  rendered 
for  the  plaintiff.     The  defendant  brings  error. 

S.  S.  Dodge,  for  plaintiff  in  error. 

N.  Hill,  Jr.,  for  defendant  in  error. 

Wright,  J.  On  the  trial  at  the  Circuit,  the  marriage  of  the  plaintiff 
below  with  George  G.  Kingman,  and  the  death  of  the  latter,  were  ad- 
mitted ;  and  when  the  plaintiff  rested  her  cause  she  had  prima  facie 
established  a  seisin  in  fee  of  her  husband,  in  his  lifetime,  in  the  lands 
from  which  dower  was  demanded.  For  this  purpose  it  was  sufficient 
to  show  his  actual  possession  of  the  premises,  claiming  as  owner.  This 
is  presumptive  evidence  of  seisin,  and  sufficient  until  the  contrary 
appears.  2  Phillips  Evidence,  282 ;  2  John.  R.  123 ;  5  Cowen,  301. 
But  she  went  further,  showing  a  quitclaim  or  release  of  the  premises 
from  her  husband  to  S  J.  Holley,  and  from  Holle3-  and  others  by  suc- 
cessive releases  to  the  landlord  of  tlie  defendant.  To  rebut  the  pre- 
sumption of  seisin,  arising  from  this  evidence,  the  defendant  offered 
to  show  affirmatively  that  Kingman  never  had  any  title  to  the  premises, 
or  that,  at  most,  he  had  but  a  leasehold  estate,  of  which  his  wife  was 
not  dowable.  The  Circuit  Judge  rejected  this  evidence,  and  decided 
that  as  Kingman,  when  in  possession,  had,  b^-  his  deed  to  Hollej*, 
assumed  to  convey  a  fee,  and  as  the  defendant  held  under  that  deed 
he  was  bound  by  it,  and  was  estopped  from  setting  up  that  Kingman 
had  not  an  estate  of  which  his  wife  was  dowable,  and  that  upon  the 
evidence  given,  the  plaintiff  was  entitled  to  a  verdict. 

I  am  of  opinion  that  it  will  be  difficult  to  rest  this  decision  upon 
sound  principle,  or  to  reconcile  it  with  the  doctrine  of  estoppels,  as 
generally  understood  and  expounded  by  the  courts ;  although  I  am 
aware  that  there  are  several  cases  in  our  own  courts,  that  hold  that  a 
grantee  of  the  husband  is  estopped  from  denj-ing  his  seisin  in  an  action 
of  dower  brought  by  the  widow.  6  John.  E.  393  ;  7  J.  R.  279 ;  12 
Wend.  R.  47 ;  17  Wend.  164.  See  2  Hill,  207  ;  3  Hill,  518.  Perhaps 
the  case  of  Bowne  v.  Potter,  17  Wend.  164,  is  the  only  one  that  may 
be  said  to  entirely  assimilate  with  the  present.  The  error  originated 
in  a  dictum  of  a  judge  of  the  Supreme  Court,  in  an  early  case,  and 
has  been  followed  until  the  present  time ;  reeentlj-,  not  because  the 
misapplication  of  the  law  of  estoppels  was  not  distinctly  seen  by  the 
learned  judges  who  sat  in  the  Supreme  Court,  but  for  the  reason  that 
the  rule  had  been  conclusively  settled  for  them  hy  repeated  adjudica- 
tions of  their  predecessors.  Here,  however,  the  question  is  not  res 
adjudicata,  and  we  shall  be  at  liberty  to  reject  the  rule,  if  it  shall  be 
found,  on  examination,  irreconcilable  with  the  doctrine  of  estoppels  in 
pais,  and  unsupported  by  principle  or  binding  authority. 

If  the  grantee  in  fee  is  estopped  from  denj'ing  the  seisin  of  his 
grantor,  a  uniform  and  invariable  application  should  be  given  to  the 
rules.     Indeed,  the  reason  is  not  so  strong  for  applying  it  in  dower 
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cases  (in  which  only  it  has  been  fullj'  applied)  as  in  cases  arising  im- 
mediately between  grantor  and  grantee  or  those  claiming  under  con- 
veyances from  the  grantor.  If  the  grantee,  therefore,  is  invariably 
estopped,  the  grantor,  also,  is  concluded ;  for  it  is  a  principle  of  the 
law  of  estoppels  that  they  must  be  mutual.  But  I  am  not  aware  that 
it  has  been  latterly  doubted,  that  a  grantor  who  convej's  or  releases, 
without  interest  in  the  lands  conveyed  or  released,  may  not  show  that 
he  had  no  title  to  pass  by  his  conveyance ;  unless,  in  the  conveyance 
itself,  by  way  of  recital  or  otherwise,  he  represents  himself  to  be  the 
owner  of  the  premises,  or  having  some  particular  interest  therein,  which 
it  would  be  fraudulent  to  permit  him  to  gainsay  or  deny.  The  recital, 
in  a  conveyance  with  certainty  of  a  particular  fact  forming  an  induce- 
ment for  the  contract,  will  bind  the  grantor,  but  otherwise  there  is  no 
estoppel.  General  words  will  not  have  this  effect.  When  a  grantor 
conveys,  without  title,  but  with  covenant  of  warrant^-,  he  will  be  con- 
cluded, and  an  after  acquired  estate  will  pass  to  the  grantee,  not 
because  the  party  conveying  had  a  title  at  the  execution  of  his  deed, 
or  that  the  law  will  presume  such  an  absurdity,  but  by  waj-  of  avoiding 
circuity  of  action.  An  equitable  estoppel  will  be  interposed.  The 
grantor  has  solemnly  covenanted  that  he  had  title  at  the  date  of  his 
conveyance,  and  has  agreed  to  warrant  and  defend  it ;  the  law  will  not 
permit  the  grantee  to  be  evicted,  and  put  to  his  action  against  the 
grantor  on  the  covenant ;  or  in  other  words,  it  will,  in  an  action  bj-  the 
latter  to  recover  the  possession  of  the  premises,  estop  him  "  from  im- 
peaching a  title  to  the  soundness  of  which  he  must  answer  on  his  war- 
ranty." But  the  grantor  is  not  concluded  unle'ss  an  action  may  be 
brought  against  him.  A  quitclaim  deed  only  purports  to  release  and 
quitclaim  whatever  interest  the  grantor  maj'  then  have  in  the  premises. 
If  he  have  none  in  esse  at  its  deliver}-,  nothing  passes  ;  and  not  having 
covenanted  to  be  answerable  for  the  soundness  of  the  title  eonvej-ed, 
should  the  grantor  afterwards  acquire  a  valid  estate  in  the  premises, 
he  could  not  be  chargeable  with  bad  faith  in  attempting  to  enforce  it. 
In  such  a  case  he  could  not  be  met  bj-  any  direct  admission  on  his  part 
inconsistent  with  the  title  or  claim  he  purposed  to  set  up,  and  upon 
which  the  other  party  could  have  an  action,  and  which  would  ci-eate  an 
injury  to  such  party  by  allowing  it  to  be  disproved.  Kingman,  the 
grantor  in  the  present  case,  therefore,  would  not  have  been  estoi)ped 
by  his  quitclaim  deed  to  Holley  from  showing  either  that  no  title  passed 
by  it,  or  that  the  estate  convej^ed  was  less  than  a  fee.  1  Cowen, 
616;  4  Wend.  622;  13  Wend.  178;  3  Hill,  219.  The  Circuit  Judge 
grounded  his  decision  upon  the  fact  "that  Kingman,  when  in  posses- 
sion, had  b}'  his  deed  to  HoUej',  assumed  to  convey  a  fee."  This,  it 
seems  to  me,  was  an  unwarrantable  construction  of  the  deed.  It  was 
an  ordinary  quitclaim,  that  might  be,  and  often  is,  used  to  pass  an 
estate  less  than  a  fee.  Kingman,  by  giving  it,  could  assume  nothing  in 
relation  to  the  extent  or  nature  of  the  estate.  The  law  fixes  the  force 
and  effect  to  be  given  to  the  instrument.    It  could  pass  no  greater 
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estate  or  interest  than  the  grantor  himself  possessed  at  the  delivery  of 
it.  Had  Kingman  been  a  tenant  for  life  or  j-ears,  or  seised  in  fee,  all 
his  title,  estate  or  interest  would  have  passed  to  the  grantee  bj'  the 
conveyance  which  he  executed,  and  nothing  more.  1  R.  S.  739,  §§  142, 
143,  145.  The  deed,  therefore,  from  Kingman  to  Holley,  assumed  to 
pass  whatever  estate  and  interest  Kingman  had  without  specifically 
defining  it. 

If  the  grantor,  then,  might  show  that  no  title  passed  by  his  quitclaim, 
and  recover  the  land  in  opposition  to  it,  whj'  should  the  mouth  of  his 
grantee  be  closed  from  denying  that  he  received  an  estate  in  fee  from 
him,  or  that,  indeed,  any  title  passed  by  his  conveyance?  Apply 
the  rule  of  mutuality,  and  it  is  impossible  to  assign  a  valid  reason. 
Both  parties  must  be  bound,  or  intended  to  be,  else  neither  is  con- 
cluded. There  can  be  no  soundness  in  the  principle  of  estopping  a 
grantee  from  showing  that  no  interest  passed  to  him  by  the  deed  of  the 
grantor,  while  the  latter  is  permitted  to  show  it.  But  it  may  be  further 
observed,  that  this  was  an  action  for  dower  brought  by  Kingman's 
widow,  and  had  Kingman  conveyed  the  premises  to  Hollej',  with  cove- 
nant of  warrantj',  and  thereby,  bj'  the  doctrine  of  equitable  estoppel, 
concluded  himself  from  denjing  that  a  title  passed  by  his  deed,  the 
widow  could  not  have  been  aifected.  His  covenant  could  not  have 
estopped  her.  She  would  have  been  neither  a  partj'  nor  privj',  but  a 
stranger  to  the  conveyance,  claiming  bj-  paramount  title.  She  would 
not  be  concluded  if  the  grantor  was,  and  by  the  rule  of  mutuality,  as 
against  a  stranger,  the  grantee  should  not  be.  In  the  case  of  Gaunt 
V.  Wainman,  3  Bing.  N.  C.  69,  the  tenant  was  permitted  to  show  the 
land  to  be  leasehold,  although  it  was  set  forth  as  freehold  in  the  deed 
to  himself  which  was  produced  at  the  trial.  Tindal,  C.  J.,  said,  that 
"if  an  estoppel  existed  it  must  of  necessity  be  mutual;  but  that  it 
could  not  be  contended  that  if  a  husband  conveyed  freehold  as  lease- 
hold, his  widow  would  be  concluded  from  showing  the  real  nature  of 
the  estate  ;  "  and  he  therefore  held  that  the  same  right  existed  in  the 
tenant.  In  the  case  under  consideration  the  defendant  below  proposed 
to  show  that  Kingman  had  but  a  leasehold  estate,. even  admitting  that 
by  his  quitclaim  be  assumed  to  convey  a  fee ;  and  in  this  respect,  the 
ease  of  Gaunt  v.  Wainman  is  in  direct  conflict  with  the  ruling  of  the 
Circuit  Judge.  It  has,  also,  been  held  that  if  baron  and  feme  join  in 
a  lease  for  j'ears,  by  indenture,  rendering  rent,  where  the  baron  hath 
all  the  estate  and  the  wife  nothing ;  after  the  death  of  the  baron  the 
lessee,  in  action  of  debt  brought  by  the  feme,  shall  not  be  concluded 
to  say  that  at  the  time  of  the  lease  made  the  feme  had  nothing  in  the 
lands,  because  the  feme  being  covert  was  not  estopped,  and,  113-  conse- 
quence, neither  shall  the  lessee,  for  the  reason  that  all  estoppels  ought 
to  be  mutual.  Bacon's  Abridg.  Title  Leases  (0)  and  cases  cited.  To 
hold,  therefore,  that  the  grantee  is  estopped,  when  sued  by  the  widow, 
from  showing  that  his  grantor  had  no  estate  in  premises,  or  a  less 
estate  than  his  deed  purported  to  convey,  whilst  the  widow,  not  being 
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a  party  or  privj'  to  the  convejance,  is  not  barred,  is  a  violation  of  Lord 
Coke's  first  rule,  viz. :  that  "  estoppels  ought  to  be  reciprocal." 

It  is  contended  that  the  grantee  is  concluded  b^'  acceptance  of  the 
deed.  But,  waiving  the  doctrine  of  mutuality-,  this  cannot  be,  unless 
there  be  an  estate  which  has  actually  passed  to  the  grantee  by  it,  co- 
extensive with  its  description  in  the  conveyance.  The  mere  accept- 
ance of  a  deed-poll,  when  no  interest  actually  passes  by  it,  surely 
cannot  conclude  the  party  accepting.  Such  a  conclusion  would  be 
totally  irreconcilable  with  every  principle  of  the  law  of  estoppel  in  pais. 
Lord  Coke,  in  treating  of  estoppels  in  pais,  includes  that  "  by  accept- 
ance of  an  estate,"  but  he  distinctly  illustrates  his  meaning  bj-  an 
example  which  he  gives  of  a  case  put  by  Littleton,  viz. :  of  a  common 
law  assurance  by  feoffment  without  writing  accompanying  it.  Such  an 
assurance  operated  on  the  possession,  and  if  correctly  pursued  always 
passed  a  freehold  or  fee  simple  to  the  feoffee.  But  in  the  case  of  a 
conveyance  by  grant,  bargain  and  sale  or  release,  in  which  it  is  never 
necessary  that  actual  possession  should  accompany  the  deed,  the  very 
point  is  whether  an  estate  existed  in  the  grantor,  and  has  passed  to  be 
accepted.  In  Taylor's  Case,  34  Eliz.  (cited  in  Sir  W.  Jones,  317), 
which  has  been  relied  on  to  sustain  the  doctrine  that  a  grantee  is 
estopped  in  dower  cases  to  deny  the  seisin  of  the  husband,  it  was  held 
that  if  a  tenant  at  will  or  for  years  make  a  feoffment  in  fee  and  died, 
and  his  wife  brought  dower  against  the  feoffee,  he  could  not  plead  that 
the  husband  was  not  seised.  This  is  the  case  of  a  tortious  feoffment, 
in  which  the  feoffee  has  obtained  and  retains  the  actual  seisin  of  the 
lands  by  a  wrong,  in  which  he  is  in  some  degree  a  willing  participant. 
It  is  to  be  remembered  that  to  make  a  valid  feoffment,  nothing  was 
wanting  but  possession,  and  when  the  feoffor  had  possession,  though  a 
mere  naked  one,  a  freehold  or  fee  simple  passed  to  the  feoffee  by  rea- 
son of  the  livery.  This  livery  of  seisin  was  the  investiture  or  delivery 
of  corporal  possession  of  the  land  to  the  feoffee,  and  was  absolutely 
necessary  to  complete  the  gift.  It  was  a  corporal  transfer  of  the  soil 
from  one  man  to  another  taking  effect  in  presenti  or  not  at  all.  The 
feoffee  was  a  principal  actor  in  the  transfer,  and  passed  at  once  into 
the  full  enjoyment  of  the  fee.  Lit.  §§  595,  599,  611,  698  ;  Co.  Lit.  366, 
367  a;  2  Black.  Com.  310,  313.  The  feoffment,  which  could  not  be 
made  without  an  acceptance  of  the  possession  by  the  feoffee,  whether 
tortious  or  not,  operated  as  a  disseisin  of  the  owner,  and  although  he 
had  a  right  of  entry  by  action  in  the  case  of  a  tortious  disseisin,  that 
right  might  be  tolled  bj'  a  descent  cast.  Consequently  it  will  be  seen 
that  the  acceptance  of  an  estate  passed  by  feoffment  and  livery  of 
seisin  differs  widely  from  the  acceptance  of  a  modern  conveyance  by 
grant  in  which  it  is  never  necessary,  to  give  it  validity,  to  enter  and 
take  corporal  possession  of  the  land,  and  by  which  the  grantee  may 
obtain  a  fee,  or  a  less  estate,  or  no  estate  at  all.  The  former  was  one 
of  those  solemn  notorious  acts  in  pais  to  which  the  common  law 
attaches  peculiar  and  extraordinary  eflScacy  and  importance ;  as  much 
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SO  as  to  matters  shown  by  record  or  writing  under  seal.  Hence,  Lord 
Coke  in  enumerating  estoppels  in  pais  includes  such  an  acceptance, 
But  who  ever  heard,  at  common  law,  that  where  an  interest  in  lands 
was  attempted  to  be  convej-ed  b)'  deed-poll,  without  livery,  that  the 
grantee  who  accepted  the  deed  was  estopped  from  controverting  the 
seisin  of  the  grantor,  or  in  other  words  from  showing  that  nothing,  or 
a  less  estate  than  a  fee,  passed  by  such  deed  ?  Even  in  the  case  of  a 
lessee  by  deed-poll  it  was  formerly  held  that  he  might  dispute  his  lessor's 
title.  Co.  Lit.  47  b ;  Lit.  §  58  ;  1  Ld.  Raymond,  746.  A  conveyance  by 
feoffment,  with  livery  of  seisin,  has  long  fallen  into  disuse  even  in 
England,  and,  at  least  with  us,  a  grant  without  the  ceremony  of  livery 
is  made  competent  to  convey  and  pass  all  the  estate  and  interest  which 
the  grantor  can  lawfullj'  convey.  Indeed,  a  grant  never  passed  any- 
thing more.  Lit.  §  608.  The  grant  not  operating  directly  upon  the 
possession  as  in  the  case  of  a  feoffment,  but  simply  on  the  estate  and 
interest  which  the  grantor  had  in  the  premises  granted,  if  nothing 
actually  passes,  it  is  obvious  tliere  can  be  no  aciceptance  of  an  estate  ; 
or  if  the  grantor  have  a  less  estate  than  he  conveys,  only  the  estate, 
which  he  has  passes,  and  the  acceptance  must  necessarily  be  of  the 
estate  passed.  So  that  in  the  conveyance  of  lands  by  deed,  the  ques- 
tion whether  there  has  been  an  acceptance  of  an  estate  by  the  grantee, 
and  the  extent  of  it,  depends  on  the  solution  of  the  prior  question 
whether  the  grantor  had  any  estate  to  convey,  and  if  he  had,  what  is  its 
real  nature.  A  point  which  must  be  determined  by  proof  aliunde.  In 
the  present  case  the  opportunitj'  was  denied  to  the  defendant  below 
of  solving  the  question  whether  Kingman  had  any  estate  or  interest  to 
pass  by  his  deed  ;  and  if  he  had,  the  nature  and  extent  of  it ;  and  the 
judge  assumed  that  the  mere  acceptance  of  the  instrument,  whether  it 
passed  anything  or  not,  was  suflBcient  to  estop  the  defendant  from  con- 
troverting Kingman's  seisin. 

It  was  intimated  in  the  case  of  Springstein  v.  Schermerhorn,  12 
John.  R.  363,  that  Co.  Lit.  47  b  was  an  authority  to  show  that  a 
grantee  generallj',  under  anj'  form  of  conveyance,  was  concluded  from 
denying  the  title  of  his  grantor.  But  the  doctrine  is  far  from  being 
sustained  bj-  the  authority.  It  is  this,  "  that  if  a  man  takes  a  lease  for 
years  hy  indenture  of  his  own  lands,  whereof  he  himself  is  in  actual 
seisin  and  possession,-- this  estops  him  during  the  time  to  say  that  the 
lessor  had  nothing  in  the  lands  at  the  time  of  the  lease  made,  but  that 
he  himself,  or  such  other  person  was  then  in  actual  seisin  or  possession 
thereof ;  for  by  acceptance  thereof  by  indenture  he  is,  for  the  time,  as 
perfect  a  lessee  for  years,  as  if  the  lessor  had  at  the  time  of  the  making 
thereof  an  absolute  fee  and  inheritance  in  him."  The  remarks  of  the 
learned  text  writer  are  limited  to  a  lease  indented  in  which  the  grantee 
is  estopped,  by  his  own  contract  under  seal,  and  not  by  an  act  in  pais. 
The  extent  of  the  authoritj*  is  that  the  lessee  is  concluded  by  his  own 
deed,  for  it  is  imraediatelj'  said,  "  but  if  such  lease  for  j'ears  were 
made  by  deed-poll  of  lands  wherein  the  lessor  had  nothing,  this  would 
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not  estop  the  lessee  to  aver  that  the  lessor  had  nothing  in  those  lands 
at  the  time  of  the  lease  made  ;  because  the  deed-poll  is  onl3'  the  deed 
of  the  lessor,  whereas  the  indenture  is  the  deed  of  both  parties,  and 
both  are  as  it  were  put  in  and  shut  up  by  the  indenture,  that  is  where 
both  seal  and  execute  it,  as  they  may  and  ought."  Co.  Lit.  47  b; 
Bacon's  Abrg.  "  Leases"  (O).  It  is  not  law  now,  that  a  lessee  even 
by  deed-poll,  who  retains  possession  under  his  lease,  ma}'  dispute  the 
title  of  his  lessor,  but  it  was  in  the  time  of  Lord  Coke,  and  hence  the 
illustration  is  pertinent  and  conclusive  in  limiting  and  defining  the  ex- 
tent of  the  authority  cited.  Again,  it  has  been  repeatedly  held  that  it 
maj-  be  shown  that  a  less  estate  passed  than  the  estate  mentioned  in 
the  deed,  although  it  be  an  indenture ;. which  could  not  be,  if  the  rule 
was  universal  that  a  grantee  is  concluded  b^-  an  acceptance  of  the  con- 
veyance. 2  Wms.  Saunders,  418,  note  a ;  2  Smith's  Leading  Cases, 
457  ;  4  Kent's  Com.  98.  No  proposition  can  be  more  undoubted,  than 
that  the  grantee  in  a  deed-poll  is  never  estopped  by  the  terms  of  the 
grant,  for  it  is  not  his  deed,  not  having  sealed  and  executed  it ;  and  it 
seems  a  sheer  absurdity  to  sa}'  that  he  is  concluded  by  acceptance  of  a 
conve^-ance,  bj-  which  no  estate  actually  passed  to  him,  for  the  reason 
that  the  grantor  had  none  to  convey.  Such  a  doctrine  is  entirely 
irreconcilable  with  the  sj-stem  of  modern  convej'ancing  and  transfer  of 
lands,  and  if  carried  out  would  lead  to  innumerable  and  perplexing 
difficulties.  Actions  on  covenants  of  seisin,  or  warrant}-,  or  for  quiet 
enjoyment  are  of  dailj-  occurrence,  but  how  would  it  be  possible  ever 
to  maintain  them,  if  a  grantee  by  an  acceptance  of  the  deed  of  his 
grantor  is  barred  from  showing  a  paramount  title,  or  a  defect  in  the 
estate  of  the  latter?  If  this  rule  prevailed,  these  covenants  in  our 
modern  conveyances  might  be  inserted  as  ornaments,  but  would  be  of 
little  practical  utility. 

Chief  Justice  Nelson,  in  the  case  of  the  Welland  Canal  Company 
V.  Hathaway,  8  Wend.  483,  defined  the  doctrine  of  an  estoppel  in 
pais  as  follows:  "As  a  general  rule,  a  party  will  be  concluded  from 
denying  his  own  acts  or  admissions  which  were  expressly  designed  to 
influence  tlie  conduct  of  another,  and  did  so  influence  it,  and  when 
such  denial  will  operate  to  the  injury  of  the  latter."  He  adds  that  the 
party  will  be  concluded  "  when  in  good  conscience  and  honest  dealing 
he  ought  not  to  be  permitted  to  gainsay"  his  acts  or  admissions. 
Bronson,  J.,  in  Dezell  v.  Odell,  3  Hill,  225,  adopts  this  definition  with 
approbation,  and  adds,  "  A  party  is  only  concluded  against  showing 
the  truth,  or  asserting  his  legal  right,  when  that  would  have  the  efl'ect 
of  doing  a  wrong  through  his  means  to  sottie  third  person."  Under 
BUch  circumstances.  Justice  Cowen  remarks,  in  the  latter  case,  "  for 
the  prevention  of  fraud,  the  law  holds  the  act  or  admission  to  be  con- 
clusive." It  must,  however,  have  been  acted  upon  by  the  other  party. 
The  party  who  accepts  the  deed  ift  fee  of  a  grflhtor  hftvihg  no  title  or  a 
less  estate  than  he  conveys,  performs  no  act  expressly  designed  to 
influence  and  influencing  the  conduct  of  the  latter  to  his  injury ;  nor 
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does  he  make  anj-  admission  which,  "  in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted  to  gainsaj-."  The  fraud,  if  any 
there  be,  is  on  the  part  of  the  grantor,  and  the  injury  will  fall  solely 
upon  the  grantee,  unless  he  be  permitted  to  show  the  truth.  There  is 
no  relation  existing  between  the  grantee  in  fee  and  his  grantor,  as  will 
raise  even  an  implied  obligation  on  the  part  of  the  former  against  a 
denial  of  the  title  and  estate  of  the  latter.  In  Osterhout  v.  Shoe- 
maker, 3  Hill,  518,  the  court  undoubtedly  lays  down  the  true  rule. 
Bronson,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  Although 
a  tenant  cannot  question  the  right  of  his  landlord,  a  grantee  in  fee  may 
hold  adversely  to  the  grantor,  and  there  can  be  no  good  reason  why  he 
should  not  be  at  liberty  to  deny  that  the  grantor  had  any  title.  There 
is  no  estoppel  where  the  occupant  is  not  under  an  obligation,  express 
or  implied,  that  he  will  at  some  time  or  in  some  event,  surrender  the 
possession.  The  grantee  in  fee  is  under  no  such  obligation.  He  does 
not  receive  the  possession  under  any  contract,  express  or  implied,  that 
he  will  ever  give  it  up.  He  takes  the  land  to  hold  for  himself,  and  to 
dispose  of  it  at  his  pleasure.  He  owes  no  faith  or  allegiance  to  the 
grantor,  and  he  does  him  no  wrong  when  he  treats  him  as  an  utter 
stranger  to  the  title."  See  also  15  Mass.  R.  499.  The  reason  of  the 
rule  is  readily  seen  why  a  tenant  in  possession  may  not  question  his 
landlord's  title,  or  a  vendee,  under  an  agreement  to  purchase,  that  of 
the  vendor.  He  has  obtained  the  possession  which  he  would  not  other- 
wise have  had,  "  under  an  obligation,  express  or  implied,  that  he  will, 
at  some  time  or  in  some  event,  surrender  it.''  The  law  will  hold  him 
to  his  obligation.  But  even  in  the  case  of  a  tenant  or  vendee,  should 
he  first  restore  the  possession,  there  would  be  no  obstacle  in  the  waj'  of 
controverting  the  landlord  or  vendor's  title.  Originallj',  at  common 
law,  as  we  have  seen,  the  lessee  by  deed  poll  might  always  dispute  the 
estate  of  the  lessor ;  and  he  is  now  permitted  to  show  that  the  land- 
lord had  a  less  interest  than  he  demised.  In  Doe  v.  Barton,  11  Adol. 
and  Ellis,  315,  it  was  held  that  in  ejectment  the  tenant  maj-  protect  his 
possession  against  his  landlord  bj'  showing  that  the  title  of  the  latter 
was  defeasible  under  a  prior  mortgage,  at  the  time  the  lease  was  made, 
and  that  he  has  since  been  compelled  to  pay  rent  to  the  mortgagee,  and 
put  him  in  constructive  possession  of  the  premises.  Thus,  even  in  the 
case  of  a  lessee  where  there  has  been  a  constructive  eviction,  as  in 
Doe  V.  Barton,  he  maj'  show  a  state  of  facts  in  the  protection  of  his 
possession,  inconsistent  with  the  claim  or  title  of  his  lessor.  Where 
there  has  been  an  actual  eviction  by  title  paramount,  this  right  has 
never  been  doubted.  It  would,  therefore,  be  strange  indeed,  if  a 
grantee  in  fee,  who  is  never  under  any  obligation  to  restore  the  posses- 
sion, and  who  ra&y  have  been  compelled  to  purchase  in  for  his  protec- 
tion an  outstanding  valid  title,  should  be  concluded  from  showing  that 
no  title  passed  by  the  deed  of  his  grantor,  or  that  the  estate  or  interest 
which  passed  was  less  than  that  mentioned  in  the  deed. 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court  should 
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be  reversed,  and  am  content  to  place  my  vote  for  reversal  on  the  dis- 
tinct ground,  that  in  an  action  for  dower  the  grantee  in  fee  of  the  hus- 
band is  not  concluded  from  affirmatively  controvei'ting  the  seisin  of  the 
latter.  This  is  the  law  of  England  and  of  Massachusetts,  and  if  an 
opposite  rule  has  heretofore  prevailed  in  this  State,  it  is  not  too  late  to 
correct  the  error.  Where  property  has  been  acquired,  or  rights  ma- 
tured, and  exist,  under  an  erroneous  decision  of  the  courts,  insomuch 
that  irreparable  mischief  and  injury  must  necessaril3'  result  from  its 
overthrow,  the  maxim  of  stare  decisis  should  prevail.  But  this  is  not 
one  of  those  errors,  from  the  correction  of  which  injurious  conse- 
quences may  follow. 

Jewett,  C.  J.  The  question  to  be  decided  in  this  case  is,  whether 
it  was  competent  for  the  defendant  to  show,  that  Kingman  never  had 
anj-  estate  of  inheritance  in  the  premises.  The  judge  decided  that  as 
Kingman,  when  in  possession  had  bj-  his  deed  to  Holle-y,  assumed  to 
convey  in  fee,  and  as  the  defendant  held  under  that  deed,  he  was 
bound  b^'  it,  and  was  estopped  from  setting  up  that  Kingman  had  not 
an  estate  of  which  his  wife  was  dowable. 

It  cannot  be  denied,  but  that  the  decision  of  the  judge  on  the  trial  is 
in  conformity  with  the  principles  settled  bj-  a  series  of  cases  deter- 
mined b}-  the  Supreme  Court,  from  -Bancroft  v.  White,  1  Caines,  185, 
to  Sherwood  v.  Vandenburgh,  2  Hill,  303.  In  the  latter  case,  how- 
ever, the  late  Mr.  Justice  Cowen  put  his  opinion  upon  the  ground  of 
the  authorities,  and  not  upon  the  ground  that  the  doctrine  of  estoppel 
had  been  in  those  cases  correctlj'  applied,  and  distinctlj-  suggested  that 
the  question  was  a  ver3-flt  one  for  review  in  the  court  for  the  correction 
of  errors.  And  Mr.  Justice  Bronson  in  Osterhout  v.  Shoemaker^  3 
Hill,  513,  remarked  in  reference  to  the  cases  which  hold,  that  in  dower 
the  grantee  of  the  husliand  is  estopped  to  denj-  the  grantor's  title,  that 
thej-  were  to  be  followed  because  the  rule  had  been  so  settled,  and  not 
because  it  rested  on  any  sound  principle. 

As  defined  in  the  books,  "  an  estoppel  is  when  a  man  is  concluded 
b}-  his  own  act  or  acceptance,  to  say  the  truth,"  of  which  there  are 
three  kinds.  By  matter  of  record,  by  deed,  and  by  matter  of  pais. 
The  estoppel  which  the  plaintiff  claims  in  this  case  arises  by  matter  in 
pais,  if  at  all ;  that  species  arises,  by  livery,  by  entry,  by  acceptance 
of  rent,  by  partition,  and  bj'  acceptance  of  an  estate.  Co.  Lit.  666, 
667. 

The  principle  in  respect  to  that,  which  arises  by  an  acceptance  of  an 
estate,  is,  that  a  man  shall  not  be  permitted,  during  his  possession  of 
premises,  to  dispute  the  title  of  the  landlord  under  whom  he  entered, 
and  applies  only  in  cases  where  th?  party  accepting  the  estate  is  under 
some  obligation,  express  or  implied,  that  he  will  at  some  time  or  in 
some  event,  surrender  the  possession.  "The  grantee  in  fee  is  under 
no  such  obligation.  He  does  not  receive  the  possession  under  any  con- 
tract express  or  implied  that  he  will  ever  give  it  up.  He  takes  the 
land  to  hold  for  himself,  and  to  dispose  of  it  at  pleasure.     He  owes  no 
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faith  or  allegiance  to  the  grantor,  and  does  him  no  wrong  when  he 
treats  him  as  an  utter  stranger  to  the  title." 

The  deed  from  Kingman  to  Holley  was  a  mere  quitclaim  deed-poll, 
of  one  part,  signed  b3-  Kingman  only.  Therefore,  no  one  at  common 
law  would  be  bound  by  it  but  he,  and  it  would  not  work  an  estoppel 
against  the  grantee,  and  I  think  not  as  against  the  grantor.  Co.  Lit. 
47,  61 ;  Shep.  Touch.  1  Am.  Ed.  53  ;  Miffht  v.  Bucknell,  2  Barn.  & 
Adol.  278.  At  the  common  law,  all  the  parts  of  a  deed  indented  in 
judgment  of  law  made  but  one  deed,  and  every  part  was  of  as  great 
force  as  all  the  parts  together,  and  were  esteemed  the  mutual  deeds  of 
either  party,  and  either  partj'  might  be  bound  by  either  part  of  the 
same,  and  the  words  of  the  indenture  were  the  words  of  either  part^-. 
It  was  stronger  than  a  deed-poll,  for  it  worked  an  estoppel  against 
either  party  to  say  or  except  anything  against  anj'thing  contained  in  it. 
1  Shep.  Touch.  53  ;  Plow.  434. 

The  argument  on  the  side  of  the  plaintiff  is  that  Kingman  assumed 
to  convex/  a  fee;  and  that  as  the  defendant  held  under  that  deed,  he 
was  bound  by  that  assumption.  This,  I  think,  is  founded  upon  a 
mistake  of  fact  as  well  as  of  law.  I  have  already  remarlced  that  the 
deed  is  merel3'  a  quitclaim  deed-poll;  and  therefore,  upon  its  face  and 
by  its  terms,  it  onlj'  purports  to  convey  whatever  interest  in  the  prem- 
ises the  grantor  then  had.  It  does  not  affirm  that  he  had  any.  How 
then  can  the  grantor  be  supposed  conclusively  to  admit  that  he  had  ? 
If  the  admission  should  be  co-extensive  with  the  grant,  it  would  be  but 
conditional ;  that  is,  that  if  the  grantor  had  any  right  or  interest  which 
passed  by  his  deed,  it  vested  in  HoUej'  the  grantee. 

And  now  by  1  R.  S.  739,  §  143,  it  is  enacted  that  no  greater  estate 
or  interest  shall  be  construed  to  pass  bj'  any  grant  or  conveyance, 
thereafter  executed,  than  the  grantor  himself  possessed  at  the  delivery 
of  the  deed,  or  could  then  lawfully  convey,  except  that  ever3-  grant 
should  be  conclusive  as  against  the  grantor  and  his  heirs  claiming  from 
him  by  descent ;  and  by  §  145,  it  is  declared  that  a  conveyance  made 
bj'  a  tenant  for  life  or  years,  of  a  greater  estate  than  he  possessed  or 
could  lawfully  convey,  shall  not  work  a  forfeiture  of  his  estate,  but 
shall  pass  to  the  grantor  all  the  title,  estate,  or  interest,  which  such 
tenant  could  lawfully  convey. 

And  again,  by  1  R.  S.  748,  §  1,  it  is  declared  that  every  grant  or 
devise  in  real  estate,  or  any  interest  therein,  thereafter  to  be  executed, 
shall  pass  all  the  estate,  or  interest  of  the  grantor  or  testator ;  unless 
the  intent  to  pass  a  less  estate  or  interest  shall  appear,  bj'  express 
terms,  or  be  necessarily  implied  in  the  terms  of  such  grant;  and  §  2 
provides  that  in  the  construction  of* every  instrument  creating  or  con- 
veying, or  authorizing  the  creation  or  conveyance  of,  any  estate  or 
interest  in  lands,  it  shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  so  far  as  it  can  be  collected  from  the 
whole  instrument,  and  is  consistent  with  the  rules  of  law.  Now,  I  do 
not  think  that  we  are  authorized  to  say  that  Kingman  assumed  bj-  his 
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deed  to  couvej'  a  fee ;  the  clear  intent,  as  well  as  expression  of  his 
deed,  is  to  convey  only  what  interest  or  estate  he  then  had  in  the 
premises.  But  again.  Co.  Lit.  352  a,  shows  that  every  estoppel  must 
be  reciprocal,  that  is  to  bind  both  parties,  and  that  is  the  reason  that, 
regularly,  a  stranger  sliall  neither  take  advantage  of,  nor  be  bound  by, 
the  estoppel ;  but  privies  in  blood,  as  the  heir,  and  privies  in  estate,  as 
the  feoffee,  lessee,  &c. ;  privies  in  law,  as  the  lord  by  escheat,  tenant 
bj-  the  curtesy,  tenant  in  dower,  the  incumbent  of  a  benefice,  and 
others  that  come  in  under  by  act  of  law,  or  in  the  post,  shall  be  bound 
by,  and  take  advantage  of  estoppels ;  and  Coke,  in  his  twentj--first 
reading  on  fines,  says  "  estoppel  is  reciprocal  on  both  sides ;  for 
he  that  shall  not  be  concluded  by  a  record  or  other  matter  of  estop- 
pel, shall  not  conclude  another  by  it."  Doe  v.  Martin,  8  Barn.  & 
Cress.  497. 

Now  Kingman  himself  would  not  have  been  estopped  by  his  deed 
to  HoUey  from  showing  that  no  title  passed  bj-  it,  on  the  ground  that 
it  contains  no  covenant  of  warranty ;  and  after  acquired  estate  bj-  a 
grantor  passes  to  his  previous  grantee  by  the  rule  of  estoppel  onl)' 
when  there  are  such  covenants  of  warrant}',  and  tlien  to  avoid  circuity 
of  action.  Jackson  v.  Hubbell,  1  Cowen,  616  ;  Jackson  v.  Bradford, 
4  Wend.  622  ;  Jackson  v.  Waldron^^lS  Wend.  178. 

The  plaintiff  could  not  claim  anything  by  the  rule  of  estoppel,  in 
respect  to  the  deed  executed  by  her  husband  to  Hollej-.  Slie  is  a 
stranger  to  it ;  her  right  to  dower  rests  upon  the  title  or  estate  which 
her  husband  acquired  prior  to  his  deed  to  Hollej',  and  is  derivable 
under  his  grantor.  This  would  be  a  sufficient  reason  why  she  could 
not  estop  the  grantee  of  her  husband.  There  would  be  no  mutuality, 
as  she  would  not  be  bound  by  it.     Jewell  v.  Harrington,  19  Wend.  471. 

The  plaintiff  is  not  entitled  to  dower  in  anj'  other  lands  than  in  which 
her  husband,  during  the  marriage,  was  seised  of  an  estate  of  inherit- 
ance ;  and  I  think  it  clear  that  when  she  claims  dower,  the  defendant  is 
at  liberty  to  show  in  his  defence  that  her  husband  was  not,  during  the 
marriage,  seised  of  such  an  estate.  Gaunt  v.  Wainman,  3  Bing. 
N.  C.  69. 

I  am  therefore  of  opinion  that  the  judgment  should  be  reversed,  and 
that  a  venire  de  novo  should  be  awarded  by  the  Supreme  Court,  with 
costs,  to  abide  the  event. 

RuGGLES,  Jones,  Johnson,  and  Gray,  JJ.,  concurred  in  the  result  of 
the  preceding  opinions. 

Bronson,  J.,  dissenting.  As  to  one-half  of  the  Erie  Mills,  the  de- 
fendant derived  his  title  and  possession  from  George  G.  Kingman,  the 
plaintifTs  husband ;  and  still  holds  under  that  title.  So  long  as  lie 
thus  holds,  he  is  estopped  from  denj'ing  the  seisin  of  the  husband,  in 
an  action  brought  by  the  widow  to  recover  her  dower.  Hitchcock  v. 
Harrington,  6  John.  290 ;  Collins  v.  Torry,  7  John.  278 ;  Hitchcock 
V.  Carpenter,  9  John.  344 ;  Davis  v.  Harrow,  12  Wend.  65  ;  Bowne 
T,  Potter,  17  Wend.  164 ;  Sherwood  v.  Vandenhcrgh,  2  Hill,  303. 
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Questionable  as  I  think  this  doctrine  was  at  the  first  (2  Hill,  308 ;  3 
llill,  518,  519),  it  has  prevailed  too  long  in  this  State  to  be  now  over- 
turned by  a  judicial  decision.  If  there  is  any  good  reason  for  changing 
the  rule,  the  change  should  be  made  by  the  Legislature,  and  not  by  the 
courts. 

In  Maine  and  New  Jersey  the  rule  is  the  same  as  it  is  with  us. 
Kimball  V.  EimhaU,  2  Greenl.  226;  Nason  v.  Allen,  6  Id.  243; 
Hains  V.  Gardner,  1  Fairf.  383  ;  Hamblin  v.  Bank  of  Cumberland, 
19  Me.  (1  Appleton)  66  ;  English  v.  Wright,  Coxe  (N.  J.)  Eep.  437. 
In  Massachusetts  it  is  the  other  way.  Small  v.  Procter,  15  Mass. 
495. 

So  long  as  those  claiming  under  the  husband  have  not  been  disturbed 
in  the  enjoyment  of  the  property,  there  is  no  very  good  reason  for 
allowing  them  to  defeat  the  widow's  claim  to  dower  by  setting  up  an 
outstanding  title,  which  may  never  be  asserted ;  and  the  current  of 
adjudication  in  this  State  has  not  carried  the  estoppel  beyond  cases  of 
that  description.  There  is,  I  admit,  no  principle  upon  which  the 
estoppel  can  be  carried  another  step,  and  applied  to  a  case  where  the 
husband's  grantee  has  been  obliged  to  purchase  in  a  good  outstanding 
title  for  the  purpose  of  protecting  his  possession ;  and  if  the  case  of 
Bowne  v.  Potter,  17  Wend.  164,  must  be  considered  as  going  that 
length,  I  agree  that  it  cannot  be  supported.  But  there  is  no  such  ques- 
tion in  this  case. 

This  writ  of  error  has,  I  presume,  been  brought  in  consequence  of 
the  opinion  which  had  been  expressed  by  Mr.  Justice  Cowen  and  my- 
self, and  which  opinion  I  still  entertain,  that  originally  the  doctrine  of 
estoppel  was  improperly  applied  to  this  class  of  cases.  Sherwood  v. 
Vandenburgh,  2  Hill,  308-9  ;  Osterhout  v.  Shoemaker,  3  Id.  518-19. 
But  it  will  be  seen  that  neither  of  us  felt  at  liberty  to  depart  from  the 
rule  as  it  had  been  settled,  nor  do  I  feel  so  now.  After  an  erroneous 
decision  touching  rights  of  propertj'  has  been  followed  thirt}'  or  forty 
years,  or  even  a  much  less  time,  the  courts  cannot  retrace  their 
steps  without  committing  a  new  error  nearly  as  great  as  the  one  at 
the  first. 

The  defendant's  counsel  places  great  reliance  upon  a  i-emark  of  Mr. 
Justice  Cowen,  to  the  eflect,  that  although  the  point  was  too  firmly 
established  to  be  revised  by  the  Supreme  Court,  it  might  still  be  a  fit 
question  for  review  in  the  Court  of  Errors.  There  was,  I  think,  a  good 
deal  of  irony  in  that  remark.  Surely  the  learned  judge  did  not  intend 
to  be  understood  that  what  was  settled  law  in  one  court,  was  not  also 
good  law  in  all  the  other  courts  of  the  State ;  that  a  justice  of  the  Su- 
preme Court,  when  sitting  in  his  own  court,  was  bound  to  decide  one 
waj',  and  when  sitting  in  the  Court  of  Eri'ors,  was  at  liberty  to  decide 
the  other  way.  The  thing  is  preposterous.  The  remark  in  question 
was  made  concerning  a  court  which  not  only  corrected  erroneous  decis- 
ions, but  sometimes  took  the  liberty  of  reforming  the  law  itself,  where 
it  was  supposed  to  need  improvement.     I  claim  no  such  prerogative. 
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I  am  of  opinion  that  the  judgment  of  the  Supreme  Court  should  be 
affirmed. 

Gardiner,  J.,  having  been  engaged  professionallj'  in  the  cause,  gave 
no  opinion. 

Judgment  reversed,  and  venire  de  novo  awarded} 


WEDGE  V.  MOORE. 

Supreme  Judicial  Court  of  Massachusetts.     1850. 

[Reported  6  Gush.  8.] 

This  was  an  action  to  recover  dower  In  certain  lands  in  the  town  of 
Leverett  in  this  countj'  [of  Franklin] ,  and  was  submitted  to  the  court 
upon  the  following  agreed  statement  of  facts  :  —  The  demandant  was 
married  on  the  4th  of  March,  1819,  to  Curtis  Wedge,  who  died  on  the 
10th  of  Ma}-,  1849.  The  tenant  has  been  in  possession  of  the  whole 
premises,  in  which  dower  is  claimed,  since  1835,  receiving  the  rents  and 
profits,  and  a  demand  was  made  upon  him  for  dower  on  the  16th  of  Juh", 
1849.  Curtis  Wedge  derived  his  title  to  all  the  premises  except  a  parcel 
called  the  mill  lot,  on  which  there  was  a  saw-mill,  from  his  father,  Thomas 
Wedge.  He  also  had  a  deed  from  said  Thomas  of  one  half  in  common 
and  undivided  of  the  mill  lot,  bearing  date  November  14,  1821,  and 
from  that  time  till  the  year  1832,  he  occupied  the  whole  mill  lot,  as 
well  as  the  other  premises,  occupj-ing  the  whole  in  the  same  manner. 
In  1823,  Curtis  Wedge  mortgaged  the  whole  mill  lot  to  one  Chittenden, 
the  demandant  not  releasing  her  dower  therein.  In  1824,  he  mortgaged 
all  the  premises  excepting  the  mill  lot,  to  the  Massachusetts  Hospital 
Life  Insurance  Companj',  to  secure  the  payment  of  $400,  the  deman- 
dant releasing  her  dower  therein.  In  May,  1830,  he  mortgaged  the 
whole  premises,  including  the  mill  lot,  to  Aretas  Ferry  and  Francis 
Richardson,  to  secure  the  payment  of  notes  amounting  to  between 
$300  and  $400,  in  which  convej'ance  the  demandant  did  not  release 
her  dower.  Ferry  and  Richardson  afterwards  obtained  possession  of 
the  whole  premises  under  their  mortgage ;  paid  and  procured  to  be 
discharged  the  mortgages  to  Chittenden  and  to  the  Massachusetts  Hos- 
pital Life  Insurance  Company,  without  the  knowledge  or  consent  of 
the  mortgagor ;  and  conveyed  the  whole  premises  to  the  tenant  by  a 
deed  with  general  warrant^'. 

The  question  of  the  value  of  the  rent  of  the  premises  was  submitted 
to  a  jury,  who  returned  a  verdict,  assessing  the  yearly  value  of  the 
whole  premises  at  $130.41,  and  of  the  mill  lot  alone  at  $65. 

If  upon  the  foregoing  facts,  the  demandant  is  entitled  to  dower  in 
the  whole  premises,  judgment  is  to  be  rendered  in  her  favor,  and  dam- 

1  See  Averill  v.  Wilsmi,  i  Barb.  180  (1848)  ;  Finn  v.  Sleight,  8  Barb.  401  (1850) ; 
Kingman  v.  Sparrow,  12  Barb.  201  (1861). 
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ages  assessed  at  the  rate  found  by  the  jury ;  and  if  she  is  entitled  to 
dower  only  in  the  mill  lot,  damages  are  to  be  assessed  at  the  rate  found 
by  the  jury,  as  applicable  to  the  mill  lot. 

A.  Brainard,  fQf  the  tenant. 

E.  Dickinson,  for  the  demandant. 

Shaw,  C.  J.  Upon  the  facts  agreed,  the  court  are  of  opinion,  that 
the  demandant  is  entitled  to  recover  her  dower  in  the  whole  of  the 
described  premises,  her  husband  having  been  seised  thereof  during  the 
coverture. 

First,  as  to  the  release  of  dower.  [The  discussion  on  this  point  is 
omitted.] 

As  to  the  other  point,  the  case  finds,  that  the  demandant's  husband 
had  a  deed  from  his  father  of  one  undivided  half  of  the  mill  lot ;  that 
he  occupied  the  lot,  took  upon  himself  to  convey  the  whole,  which  gave 
him  a  freehold  by  disseisin ;  and  the  only  title,  by  which  the  tenant 
claims  the  whole,  is  a  deed  from  the  demandant's  husband  ;  he  is  there- 
fore estopped  from  denying  his  grantor's  seisin.^ 


COAKLEY  V.   PERRY. 

Supreme  Court  of  Ohio.    1854. 

[Reported  3  Ohio  St.  344.] 

Petition  for  dower;  i-eserved  in  the  District  Court  of  Cuyahoga 
County. 

This  is  a  petition  for  the  assignment  of  dower  to  the  petitioner, 
Harriet  Coakley,  in  the  undivided  fourth  part  of  the  original  two-acrp 
lot,  number  one  hundred  and  sevent^'-four,  in  the  city  of  Cleveland". 
It  appears  that  petitioner,  Harriet,  was  formerly  the  wife  of  Job  Doan, 
since  deceased,  who,  according  to  the  allegations  of  the  petition,  was, 
during  his  marriage  with  the  said  Harriet,  seised  in  fee  simple  of  the 
real  estate  above  mentioned,  which,  in  December,  1825,  he  conveyed 
by  deed  duly  executed,  but  in  which  said  Harriet  did  not  join,  to  Nathan 
Perry,  who  subsequently  conveyed  the  same  to  the  defendants.  And 
the  claim  to  the  assignment  of  dower  is  predicated  on  the  fact  of  the 
conveyance  by  Job  Doan  in  his  lifetime,  with  covenant  of  warrant^',  to 
Nathan  Perry,  under  which  It  is  alleged  that  the  defendants  derived 
title  and  occupy  the  premises.  -  It  is  claimed  that  Job  Doan  acquired 
his  title  by  inheritance  from  his  father,  Nathaniel  Doan,  deceased, 
who  was  said  to  have  held  the  premises  in  his  lifetime,  by  deed  from 
Eben  Hosmer,  as  collector  of  taxes,  dated  December  31, 1814. 

It  further  appears  in  the  case,  that  Nathan  Perry  purchased  the 
premises  in  controversy,  together  with  two  other  lots,  from  the  execu- 

1  See,  accord.,  Gayle  v.  Price,  5  Rich.  L.  525  (1852)  ;  Evans  v.  Evans,  29  Pa.  277 
(1857) ;  Ward  v.  Mcintosh,  12  Ohio  St.  231  (1861J. 
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tors  and  heirs  of  Gideon  Granger,  deceased,  and  took  a  conveyance 
therefor  in  March,  1824,  under  which  he  immediately  tooli  possession, 
and  occupied  until  his  sale  and  convej-ance  to  the  defendants,  who  have 
ever  since  occupied  the  premises.  That  Gideon  Granger  in  his  life- 
time, and  his  legal  representatives  after  his  decease,  were  in  possession 
of  the  lots,  and  the  reputed  owners  thereof;  and  that  neither  Job  Doan, 
nor  his  ancestor,  Nathaniel  Doan,  were  ever  in  possession  of  the  prem- 
ises. And  Nathan  Perry  testifies,  that  some  time  after  he  had  taken 
possession  of  the  propertj',  "  Job  Doan  came  into  his  store,  and  said 
that  his  father  had  a  tax  title  for  the  lots  which  he  had  purchased  from 
Granger's  heirs  ;  that  he  did  not  consider  the  tax  title  of  an}'  value,  but 
he  had  had  some  trouble  with  the  matter,  and  that  he  would  sell  it  for 
ten  dollars,  which  he  thought  was  no  more  than  equitable  for  the  trouble 
which  he  had  been  to,  and  the  money  he  had  expended.  That  witness 
asked  him  about  the  other  heirs  of  his  father,  to  which  Doan  replied, 
they  had  had  no  trouble,  and  did  not  claim  anything.  And  that  wit- 
ness paid  him  the  ten  dollars,  and  took  the  deed  of  December,  1825, 
above  mentioned.  And  further  that  neither  Nathaniel  Doan  nor  Job 
Doan,  ever  had,  or  claimed  any  right  to  possession  under  this  tax  title  ; 
and  that  he.  Perry,  gave  the  ten  dollars  as  a  gratuity,  and  it  was  so 
regarded  bj'  Job  Doan  himself 

Horace  Foote,  for  the  petitioner. 

Wilson  and  Wade  and  S.  J.  Andrews,  for  defendants. 

Baktley,  J.  The  claim  to  dower  in  this  case  is  founded  solely  on 
the  assumption  that  the  grantee  of  the  husband,  and  those  holding 
under  him,  are  estopped  to  denj-  that  their  grantor  had  title.  The 
petitioners  have  not  sought  to  fortify  their  claim  by  anj'  proof  tending 
to  show  the  validity  of  the  tax  title  out  of  which  it  originated  ;  and  if 
the  doctrine  of  estoppel  fails  them,  their  claim  is  without  any  legal  foun- 
dation to  rest  upon. 

It  was  formerly  held  in  New  York,  and,  perhaps,  in  several  other 
States,  that  in  an  action  for  dower,  brought  by  a  widow  against  the 
grantee  of  her  husband,  or  those  holding  under  him,  such  grantee,  and 
those  deriving  title  from  him,  were  estopped  from  denying  the  seisin  of 
the  husband.  But  this  doctrine,  after  a  very  full  examination,  was  over- 
ruled by  the  Court  of  Appeals  in  New  York,  in  the  case  of  Sparrow  v. 
Kingman,  1  Comst.  242.  And  this  adjudication  has  been  repeatedly 
affirmed  and  recognized  in  subsequent  reported  decisions  in  that  State. 
The  same  subject  came  under  review,  in  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Blighfs  Lessee  v.  Rochester,  12  Wheat. 
535,  in  which  it  was  held  that  the  doctrine  of  estoppel,  which  forbids  a 
party  from  denying  the  title  under  which  he  has  received  a  conveyance, 
does  not  apply  as  between  vendor  and  vendee,  and  especially,  where 
the  latter  has  not  received  possession  from  the  former.  In  this  case, 
Chief  Justice  Marshall  traces  the  origin  of  the  doctrine  on  this  subject 
back  to  the  feudal  tenures,  "  when  the  connection  between  landlord 
and  tenant  was  much  more  intimate  than  it  is  at  present,  when  the 
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latter  was  bound  to  the  former  by  ties  not  much  less  strict,  nor  much 
less  sacred,  than  those  of  allegiance  itself." 

"  The  propriety,"  says  Chief  Justice  Marshall,  "  of  applying  the 
doctrines  between  lessor  and  lessee,  to  a  vendor  and  vendee,  may  well 
be  doubted.  The  vendee  acquires  the  property  for  himself,  and  his 
faith  is  not  pledged  to  maintain  the  title  of  the  vendor.  The  rights 
of  the  vendor  are  intended  to  be  extinguished  by  the  sale,  and  he  has 
no  continuing  interest  in  the  maintenance  of  his  title,  unless  he  should 
be  called  upon  in  consequence  of  some  covenant  or  warranty  in  his  deed. 
The  property  having  become  by  the  sale  the  property  of  the  vendee,  he 
has  a  right  to  fortify  that  title  bj*  the  purchase  of  any  other,  which  may 
protect  him  in  the  quiet  enjoyment  of  the  premises.  No  principle  of 
morality  restrains  him  from  doing  this,  nor  is  either  the  letter  or  the 
spirit  of  the  contract  violated  by  it." 

It  was  held  in  the  case  of  Watkins  v.  Holman,  16  Peters,  54,  that 
the  relation  of  landlord  and  tenant,  in  no  sense,  existed  between  vendor 
and  vendee.  And  Mr.  Justice  Story  is  reported  to  have  said,  in  the 
case  of  The  Society  etc.  v.  The  Town  of  Pawlet  etc.,  4  Peters,  506, 
that  "  A  vendee  in  fee  derives  his  title  from  the  vendor ;  but  his  title, 
although  derivative,  is  adverse  to  that  of  the  vendor.  He  enters  and 
holds  possession  for  himself,  and  not  for  the  vendor."  This  doctrine 
has  been  fully  recognized  in  Massachusetts,  in  the  case  of  Small  v. 
Proctor,  15  Mass.  495.  And  it  is  now  held  in  New  York,  that  the 
doctrine  of  estoppel,  which  had  been  formerly  improperly  applied  to 
an  action  of  dower  brought  by  a  widow  against  the  grantee  of  her  hus- 
band, or  those  claiming  under  liim,  was  wanting  in  the  vital  principle 
of  estoppel,  which  consists  in  mutuality. 

The  decisions  in  this  country,  in  which  the  grantee  and  those  claim- 
ing under  him  were  held  to  be  estopped  to  deny  the  title  of  the  grantor, 
were  cases  in  which  the  grantee  received  and  held  possession  under  the 
conveyance,  and  relied  upon  it  as  his  source  of  title,  and  not  where  the 
grantee  held  the  title  under  a  prior  and  independent  conveyance. 

In  the  case  before  us  Nathan  Perry  had  purchased  the  land,  received 
a  conveyance,  and  was  in  possession  prior  to  the  conveyance  from  Job 
Doan,  under  a  title  upon  which  he,  and  those  claiming  under  him,  have 
relied  since  1824.  The  conveyance  from  Doan  was  treated  as  of  little 
or  no  value,  and  was  plainly  a  mere  measure  of  precaution  on  the  part 
of  Nathan  Perry,  by  way  of  buying  his  peace  and  quieting  his  title.  It 
would  be  the  grossest  absurdity  to  conclude  that  Nathan  Perry,  by 
taking  the  conveyance  from  Job  Doan,  for  a  trifling  consideration,  con- 
templated, instead  of  continuing  seised  of  the  whole  premises,  as  he 
claimed  to  have  been  before,  that  he  became  seised  of  ov\y  an  undivided 
part,  in  common  with  the  other  heirs  of  Job  Doan's  ancestor. 

It  would  seem  to  be  just  and  reasonable  that  a  person  in  the  bona 
fide  possession  of  land  under  a  claim  of  title,  should  be  allowed  to  buy 
in  any  title,  real  or  pretended,  with  a  view  to  quiet  the  enjoj-ment  of 
his  possessions,  and  that  the  purchase  of  an  adversary  title,  if  it  does 
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not  Strengthen,  should  certainly  not  have  the  effect  to  impair  the  title 
of  the  owner.  It  is  not  the  policy  of  the  law  to  deter  persons  from  buy- 
ing their  peace,  and  compel  them  to  submit  to  the  expense  and  vex- 
ation of  lawsuits,  for  fear  of  having  their  titles  tainted  by  defects 
which  they  would  gladly  remedy  by  purchase,  where  it  can  be  done 
with  safety. 

A  claim  to  a  dower  estate  in  lands,  upon  a  mere  technicality,  after  a 
lapse  of  nearly  thirty  years,  predicated  on  a  tax  title  of  the  deceased 
husband,  unsupported  by  any  public  record  showing  the  validity  or 
regularity  of  the  tax  sale,  and  under  which  the  husband,  in  his  lifetime, 
was  not  only  never  iu  possession,  but  never  had  asserted  any  right  to 
the  possession  of  the  premises,  is  entitled  to  but  little  consideration  in 
a  court  of  justice.  And  my  only  surprise  is,  that  I  should  have  been 
induced  myself,  when  presiding  in  the  court  on  the  circuit,  by  the  urgent 
request  of  the  learned  counsel  for  the  petitioners,  to  reserve  the  ques- 
tion in  this  case  for  decision  by  the  court  of  last  resort. 

Petition  dismissed  at  the  costs  of  the  petitioners) 


GARDNER  v.  GREENE. 

Supreme  Court  of  Rhode  Island.     1858. 

{Reported  5  R.  I.  104.] 

Bill  in  equity  bj'  the  plaintiff,  as  the  widow  of  the  late  Jesse 
Gardner  of -North  Kingstown,  deceased,  for  the  assignment  of  dower 
to  her  in  two  third  parts  of  the  Rooms  Farm,  so  called,  l3'ing  in 
North  Kingstown,  against  the  defendant,  as  tenant  in  possession  of 
the  same. 

The  case  was  heard  upon  bill  and  answer,  from  which  it  appeared, 
that  the  farm,  in  a  portion  of  which  the  plaintiff  claimed  dower,  was 
formerlj'  the  property  of  Ezekiel  Gardner  of  North  Kingstown,  who 
dj-ing  seised  in  1814,  left  it,  in  lieu  of  dower,  to  his  widow,  Susannah, 
during  widowhood,  with  remainder  in  fee  to  his  three  sons,  Palmer, 
Jeffrej-,  and  Jesse,  the  husband  of  the  complainant.  Susannah,  the 
widow  of  Ezekiel,  took  possession  of  the  estate  under  the  will  of 
her  husband,  and,  never  having  married,  continued  to  receive  the  rents 
and  profits  of  it  until  her  death,  in  1830.  After  the  death  of  his  brother 
Jeffrej',  upon  whose  interest  in  the  farm  he  seems  to  have  had  a  claim 
growing  out  of  his  payment  of  certain  mortgages  executed  bj'  Jeffrey 
upon  it,  Jesse,  in  September,  1820,  applied  to  the  Court  of  Probate  of 
North  Kingstown  to  divide  the  farm  between  himself,  his  brother  Pal- 
mer, and  the  heirs  of  his  brother  Jeffrej*,  which  was  done  by  the  court, 
they  receiving,  approving,  and  ordering  to  be  recorded,  the  report  of 
1  See,  accord.,  Owen  v.  Bobbins,  19  111.  545  (1858). 
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the  committee  of  division,  on  the  9th  day  of  October,  1820.    The  report 
of  the  committee  recited,  that  the  farm  was  subject  to  the  life  estate  of 
the  widow  of  Ezekiel,  and  that  the  partition  was  made,  subject  to  that 
estate.   In  the  December  following,  Jesse  purchased  of  the  administrator 
of  Jeffrej',  empowered  bj-  the  Supreme  Judicial  Court  to  make  sale  thereof 
for  the  payment  of  the  debts  of  his  intestate,  all  Jeffrey's  interest  in  said 
farm  ;  so  that  two  thirds  thereof,  in  remainder,  became,  and  were,  at  that 
time,  vested  in  him.     The  complainant,  who  had  intermarried  with  him 
in  1809,  joined  with  him,  on  the  13th  day  of  June,  1821,  in  the  convej'- 
ance  of  a  wood  lot,  a  portion  of  the  farm,  and  released  her  dower  therein  ; 
but  on  the  18th  day  of  August,  1823,  Jesse  sold  and  conveyed  to  Nicholas 
C.  Northup  all  his  interest  in  the  farm,  by  a  deed  in  which  the  complain- 
ant did  not  join.     The  deed  from  Jesse  to  Northup  was  a  deed  poll,  in 
common  form,  which  described  the  farm  "  as  two  certain  tracts  of  land," 
one,  of  about  264  acres,  and  the  other,  of  about  32  acres,  bounding  them 
bj'  the  lands  of  adjoining  proprietors,  and  contained  a  warranty  of  seisin 
in  fee  on  the  part  of  the  grantor, — a  warranty-  against  all  encumbrances, 
except  two  mortgages,  one,  executed  by  the  three  brothers,  Jesse,  Pal- 
mer, and  Jeflfrej',  to  Oliver  Gardner,  for  $2,021,  and  the  other,  executed 
bj'  Jesse  alone  to  Jonathan  W.  Arnold  for  $3,549.95,  —  and  a  general 
covenant,  to  warrant  and  defend  the  granted  estate  against  the  lawful 
claims  of  all  persons,  with  the  above  exceptions.     Jesse,  the  husband, 
died  intestate  in  August,  1855.     It  did  not  appear,  either  from  the  bill 
or  answer,  by  what  title,  or  under  what  claim,  the  respondent  possessed 
the  estate  in  which  dower  was  sought ;  whether  under  Northup,  the  grantee 
of  Jesse,  or  under  the  prior  mortgagees,  subject  to  whose  claims  Jesse 
sold ;  but  merely,  as  stated  in  the  bill,  that  he  was  "  in  the  occupancy 
and  possession  of  the  said  estate,  claiming  to  own  and  enjoy  the  same 
against  the  rights  of  j'our  oratrix." 

The  complainant  claimed  dower  In  the  two  thirds  of  theRoome  Farm, 
set  off  by  the  probate  division  of  1820  to  Jesse  and  Jeffrej',  with  the 
exception  of  the  wood  lot,  in  which  she  had  released  dower ;  and  the 
respondent  by  his  answer,  resisted  her  claim,  upon  the  ground,  that  on 
account  of  the  life  estate  outstanding  to  Susannah  Gardner  during  all 
the  time  of  coverture  that  Jesse  was  interested  in  the  farm,  he  had  no 
such  seisin  as  would  entitle  his  widow  to  dower  therein. 

Bartlett  and  T.  A.  Jenckes,  for  complainant. 
WilMns  Updike,  for  respondent. 

Ames,  C.J.  It  is  not  pretended  in  this  case,  and  indeed  cannot 
be,  that  a  widow  is  dowable  out  of  lands  in  which  her  husband  had  at 
no  period  during  the  coverture,  any  other  estate  than  a  reversion  or 
remainder  in  fee,  expectant  upon  the  determination  of  an  estate  for 
life,  or,  what  is  the  same  thing  for  this  purpose,  expectant  upon  the 
determination  of  an  estate  during  widowhood.  2  Co.  Inst.  301. 
There  could  be  no  livery  to  such  a  remainder-man  or  reversioner  at 
common  law;  the  livery  to  the  particular  tenant  inuring  to  his  benefit, 
and  he  deemed  to  be  "  entitled,"  rather  than  "  seised,"  in  the  strict  sense 
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of  that  term.  The  reason  given  by  Lord  Coke  why  the  wife  shall  not  he 
endowed  of  a  reversion,  "  albeit  it  is  within  the  word  tenements,"  is, 
"because  there  was  no  seisin  in  deed  or  law  of  the  freehold."  Co. 
Lit.  32  a.  As  our  Statute  gives  dower  only  in  "  lands,  tenements, 
and  hereditaments,  whereof  the  husband,  or  any  other  to  his  use,  was 
seised  of  an  estate  of  inheritance,  at  any  time  during  the  coverture," 
and  the  husband  of  the  complainant  parted  with  all  his  interest  in  the 
farm,  out  of  which  she  here  seeks  dower,  long  previous  to  the  expiry  of 
the  life-estate  of  his  mother,  and  whilst  he  had  only  a  remainder  in  it, 
it  is  evident,  that  the  very  ground  for  the  complainant's  claim,  the  seisin 
of  her  husband,  of  which  her  estate  can  be  but  a  continuance,  totally 
fails  her.     1  Cruise,  Dig.  tit.  Dower,  p.  190. 

Indeed,  the  ground  taken  for  the  complainant  is  not  so  much  under 
the  facts  stated  in  the  answer,  that  her  husband  really  was  seised  dur- 
ing the  coverture  of  this  farm,  as  that  the  defendant  in  consequence  of 
having  set  up  in  defence  a  conveyance  of  the  farm  by  the  husband  to 
Nicholas  C.  Northup,  with  warranty  of  seisin,  is,  notwithstanding  the 
actual  existence  of  the  life  estate  before  and  at  the  time  of  the  convey- 
ance, estopped  to  denj-  the  fact  of  the  seisin  of  the  husband. 

It  is  true  that  cases  can  be  found  from  Maine,  New  York,  and  New 
Jersej-,  and  following  their  lead,  quite  probably  from  other  States, 
affirming,  that  the  grantee  of  a  fee-simple  by  deed-poll  with  covenants 
of  warrant^',  who  takes  possession  under  his  deed  and  is  not  actually 
evicted,  cannot  deny  the  seisin  of  his  grantor  against  the  claim  of  the 
grantor's  widow  for  dower,  but  is  estopped  to  deny  it,  as  we  understand 
the  eases,  by  the  acceptance  of  the  deed  with  warranty  and  bj-  receiv- 
ing and  holding  possession  under  It.  Even  if  this  were  good  law,  we 
do  not  see  how  it»would  help  the  case  of  the  complainant ;  for  it  nowhere 
appears  in  the  bill  or  answer,  or  in  anj-  exhibit  appended  to  either,  that 
the  respondent  claims  title  or  holds  possession,  even  inedlatelj',  under 
the  deed  executed  to  Northup ;  the  bill  merely  stating  him  to  be  in 
possession,  "claiming  to  own  and  enjoy  this  farm  agiiinst  the  rights  of 
your  oratrix,"  and  the  answer  setting  up  the  convej'ance,  in  connection 
with  the  outstanding  life-estate,  as  disentitling  the  complainant  to  dower, 
without  advancing  anj*  claim  of  title,  under  the  deed,  whatever.  For 
aught  that  we  know,  the  respondent  claims  this  farm  by  title  paramount 
to  the  husband  of  the  complainant,  or  under  mortgages  in  which  she  has 
joined  as  releasor  of  dower ;  for  we  cannot  infer  as  the  complainant 
would  have  us,  in  a  case  tried  upon  bill  and  answer,  that  the  respondent 
claims  under  a  title  to  a  third  person  merely  because  he  holds  it  up  as  a 
shield  for  his  defence,  when  there  is  no  averment  of  the  claim  either  in 
bill  or  answer,  and  when,  according  to  the  view  advanced  by  the  com- 
plainant, it  is  the  respondent's  claiming  and  having  received  possession 
under  a  deed  which  makes  the  title  conveyed  bj'  it  of  too  little  proof  to 
protect  him. 

But  the  cases  themselves,  upon  which  this  notion  of  estoppel  is  pre- 
tended, savor,  we  think,  far  more  strongjy  of  gallantry  than  of  law. 
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Of  course,  a  deed  poll  can  never  operate  b}'  wa}'  of  estoppel  by  deed, 
against  the  grantee,  for  the  simple  reason  that  his  seal  is  not  to  it ;  Co. 
Lit.  47  b,  363  b  ;  nor,  in  consequence,  as  such  an  estoppel  against  the 
grantor ;  since,  to  exist  at  all,  an  estoppel  of  this  sort  must  be  mutual 
and  reciprocal.  Co.  Lit,  352  a ;  Gaunt  v.  Wainman,  3  Bingh.  N.  C. 
69  ;  s.  c.  32  Eng.  C.  L.  E.  42  ;  Small  v.  Proctor,  15  Mass.  495,  499  ; 
Moore  v.  Eastman,  5  N.  H.  490 ;  Lansing  v.  Montgomery,  2  Johns. 
R.  382  ;  Osterhaut  v.  Shoemaker,  3  Hill,  519  ;  Sparrow  v.  King,  1 
Comst.  (Appeals)  R.  248 ;  Gardner  v.  Sharp,  4  Wash.  C.  C.  R.  609  ; 
Miles  V.  Miles,  8  Watts  &  Serg.  135  ;  Boiling  v.  Mayor,  3  Rand.  (Va.) 
R.  563  ;  Candler  v.  Lunsford,  4  Dev.  &  Bat.  (N.  C.)  R.  407.  It  is 
equally  well  settled,  that  an  estoppel  in  pais  is  created  by  the  accept- 
ance of  possession  under  a  deed,  only  when  the  deed  is  accepted  in  one  of 
those  relations  which  imply  an  obligation  to  return  the  possession,  and. 
a  sort  of  allegiance  to  him  under  whom,  or  in  subjection  to  whose 
interests,  it  is  held ;  such  as,  in  the  relation  of  landlord  and  tenant, 
trustee  and  cestui  que  trust,  mortgagor  and  mortgagee.  Per  Baldwin, 
J.,  Williston  V.  Watson,  3  Pet.  47,  48 ;  Blight's  Lessee  v.  Rochester, 
7  Wheat.  548  ;  WatMns  v.  Solman,  16  Pet.  53,  54.  Even  in  one  of 
these  relations,  as  of  landlord  and  tenant,  it  exists  only  when  posses- 
sion has  been  received  under  the  lease,  and  does  not  continue  after  the 
landlord's  title  has  determined,  or  the  tenant  has  been  either  actually 
or  constructively  evicted.  I>oe  v.  Barton,  11  Ad.  &  El.  307 ;  s.  o.  39 
Eng.  C.  L.  R.  99  ;  I>oe  v.  Smith,  4  M.  &  S.  347 ;  Doe  v.  Edwards,  5 
Barn.  &  Ad.  1065  ;  Doe  v.  Mills,  2  Ad.  &  El.  17  ;  Doe  v.  Birchmore, 
9  lb.  662.  It  is  an  extension  of  such  an  estoppel  quite  bej-ond  its 
reason,  to  apply  it  to  the  ordinary  relation  of  grantor  and  grantee,_ 
where  the  latter,  claiming  by  virtue  of  his  own  purchased  right-  and 
having  paid  his  money  for  his  title,  is  under  no  obligation  whatever  to 
his  grantor,  or  to  the  widow  claiming  by  virtue  of  his  grantor's  seisin, 
in  regard  to  it.  As  said  by  Mr.  Justice  Wilde  {Small  v.  Proctor,  15 
Mass.  499),  "The  grantee  may  be  permitted  to  show  that  his  grantor 
was  not  seised,  as  is  every  day  permitted  in  actions  of  covenant." 

Indeed,  it  would  seem  little  short  of  an  absurdity  to  hold,  that  a  partj' 
receiving  possession  under  a  deed  is  equitably  estopped,  as  long  as  his 
possession  continues,  to  deny  the  seisin  of  his  grantor,  because,  along 
with  the  possession,  he  took  covenants  of  warranty  to  guard  him,  as  far 
as  damages  might,  against  the  contemplated  possibility  that  his  grantor 
might  not  ultimately  prove  to  be  entitled  to  that  which  he  affected  to 
convey.  And  see  Smith  v.  Strong,  14  Pick.  148  ;  Barker  v.  Talman, 
2  Mete.  32 ;  Osterhaut  v.  Shoemaker ;  Sparrow  v.  Kingman,  1 
Comst.  (Appeals)  R.  252-254 ;  Kenada  v.  Gardner,  3  Barb.  Sup. 
R.  589.  The  claim  to  dower,  here  pretended,  finds  as  little  support 
in  the  theory  as  in  the  pleadings  of  this  case,  and  the  bill  must  be 
dismissed,  with  costs. 
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SECTION  IV. 

EXECUTORY    DEVISES. 
Note.  —  See  Buckworth  v.  Thirkcll,  3  B.  &  P.  652  n.  (1785-),  p.  588  ante. 

RAY  V.  PUNG. 
King's  Bench.     1822. 

[Reported  5  B.  &  Aid.  661.] 

The  Vice- Chancellor  sent  the  following  case  for  the  opinion  of  this 
court. 

Bj'  indentures  of  lease  and  release,  dated  the  25th  and  26th  Septem- 
ber, 1800,  certain  lands,  &c.,  in  Essex,  were  dul}'  convej-ed  and  as- 
signed by  Golding  Ray  the  elder,  his  heirs  and  assigns,  to  the  use 
of  such  persons,  and  for  such  estates,  and  in  such  proportions,  and 
for  such  terms  of  years,  and  under  such  provisoes,  &c.,  and  subject  to 
such  charges,  and  in  such  manner  as  James  Ray,  b}-  any  deed  or  deeds 
by  him  signed,  sealed,  and  executed  in  the  presence  of,  and  attested 
bj'  two  or  more  credible  witnesses,  should  from  time  to  time  declare, 
direct,  limit,  or  appoint  the  same ;  and  as  to  the  estate  or  estates  so 
to  be  appointed,  if  any  should  be,  which  should  respectively  end  and 
determine ;  and  as  to  such  part  and  parts  of  the  said  premises  whereof 
no  such  declaration,  limitation,  or  appointment  should  be  made,  and  in 
default  of,  and  in  the  mean  time,  until  any  such  should  be  made,  to  the 
use  of  James  Ray,  his  heirs  and  assigns,  forever.  James  Raj-  after- 
wards dulj'  made,  and  executed,  in  the  presence  of  two  credible  wit- 
nesses, certain  indentures  of  lease,  appointment  and  release,  dated  the 
29th  and  30th  of  March,  1816  ;  by  which  it  was  witnessed,  that  James 
Raj',  for  the  valuable  consideration  therein  mentioned,  by  virtue  of  the 
power  or  authority  to  him  given  bj'  the  first-mentioned  indentures,  and 
of  all  and  every  other  power  and  powers  him  in  anj-  wise  enabling  in 
that  behalf,  did  irrevocably  declare,  limit,  and  appoint,  that  all  the  said 
lands,  &c.,  should,  from  and  after  the  execution  of  those  indentures, 
remain  and  be  to  the  uses  upon  the  trusts,  and  for  the  intents  and  pur- 
poses thereinafter  limited,  expressed,  and  declared  concerning  the  same ; 
and  bj'  the  same  indenture  it  was  also  witnessed,  that  for  the  consider- 
ation aforesaid,  and  for  further  assurance,"  James  Ray  did  grant,  bar- 
gain, sell,  release,  and  confirm  unto  the  plaintifl',  Golding  Raj-,  the 
j-ounger,  in  his  possession  then  being  by  virtue  of  the  said  lease,  and 
to  his  heirs,  the  said  lands,  &c.  ;  to  hold  the  same  unto  the  said  Gold- 
ing Ray  the  younger,  his  heirs  and  assigns,  to  the  uses,  upon  the  trusts, 
and  for  the  intents  and  purposes  thereinafter  expressed  and  declared 


670  MOODY  V.    KING.  [CIIAP.  II. 

concerning  the  same  ;  and  it  was  by  the  same  hidenture  declared,  that 
as  well  the  appointment  as  also  the  grant  and  release  thereinbefore  con- 
tained, should  respectively  operate  and  inure  to  certain  uses,  and  upon 
certain  trusts  therein  expressed  and  contained  in  favor  of  Golding  Ray 
the  younger.  James  Ray,  at  the  time  of  the  execution  of  the  last- 
mentioned  indentures  in  1816,  was  married ;  and  he  and  his  wife  are 
still  living.  The  question  for  the  opinion  of  the  court  was,  whether, 
under  the  circumstances,  the  wife  of  James  Ray  would  be  dowable  out 
of  the  lands,  tenements,  and  hereditaments  comprised  in  the  herein- 
before stated  indentures,  in  case  of  her  surviving  her  husband.  The 
case  was  argued  at  the  sittings  before  last  Michaelmas  Term,  by 

Preston,  for  the  plaintiff. 

Barber,  for  the  defendant. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent :  — 

This  case  has  been  argued  before  us  ;  and  we  are  of  opinion,  that 
under  the  circumstances,  the  wife  of  James  Ray  will  not  be  dowable  out 
of  the  lands,  tenements,  and  hereditaments  comprised  in  the  herein- 
before stated  indentures,  in  case  of  her  surviving  her  husband. 

C.  Abbott.  J.  Bayley. 

G.  S.  HoLROYD.         W.  D.  Best. 


MOODY  V.   KING. 

Common  Pleas.     1825. 

[Reported  2  Bing.  447.] 

On  the  4th  March.  1802,  William  Frost  the  j-ounger  and  Catherine 
Mood3*,  the  female  plaintiff,  intermarried.  C.  Moody  continued  the 
wife  of  W.  Frost  till  his  death.  William  Frost  the  elder,  the  father  of 
W.  F.  the  younger,  was,  at  the  time  of  making  his'  will,  and  continued 
thereafter  till  the  time  of  his  death,  seised  in  fee  simple  of  the  manor  of 
Brinklej-,  otherwise  Brinkley  Hall,  in  the  parishes  of  Brinklej',  Weston, 
WilUngham,  and  Carlton,  in  the  County  of  Cambridge,  and  of  divers 
houses  and  lands  in  the  same  parishes. 

On  the  6th  of  April,  1805,  W.  F.  the  elder  duly  made  and  published 
his  last  will  and  testament  in  writing,  executed  and  attested,  to  pass 
freehold  estates,  in  the  words  following :  "  I,  W.  F.,  give  and  bequeath 
to  m}'  son  W.  F.  and  his  heirs  forever,  all  my  houses  and  lands,  with 
all  their  appurtenances  thereunto  belonging ;  also  I  give  to  my  well- 
beloved  wife,  Rebecca  Frost,  the  sum  of  £100,  of  good  and  lawful 
money,  .yearlj'  and  every  j-ear  during  her  natural  life,  to  be  paid  her 
by  the  aforesaid  W.  F.  half-j-earl}'  out  of  the  estate ;  and  if  the  said 
W.  F.  should  have  no  children,  child,  or  issue,  the  said  estate  is,  on 


SECT.  IV.]  MOODY   V.   KING.  671 

the  decease  of  the  said  W.  F.,  to  become  the  property  of  the  heir-at- 
law,  subject  to  such  legacies  as  he  the  said  W.  F.  may  leave  by  will  to 
any  of  the  younger  branches  of  the  family." 

W.  F.  did  not  revolve  nor  alter  his  said  will,  and  died  on  the  25th 
August,  1807,  leaving  Rebecca,  his  wife,  since  deceased,  and  W.  F. 
the  younger,  tlie  devisee,  him  surviving ;  and  upon  the  death  of  W.  F. 
the  elder,  \V.  F.  the  younger  took  possession  of  the  manor,  houses, 
and  lands  so  devised  to  him,  and  continued  seised  thereof  or  of  part 
thereof,  and  of  land  allotted  to  W.  F.  the  j-ounger  by  the  commis- 
sioners under  an  Act  of  Parliament  for  enclosing  the  parish  of  Brinliley, 
in  lieu  of  the  remainder  thereof,  under  the  will,  till  his  death.  On  or 
aljout  the  26th  October,  1818,  W.  F.  the  younger  died,  and  left  C. 
Moody  his  widow  and  Rebecca,  the  wife  of  Robert  King,  his  heiress- 
at-law  him  surviving.  The  manor,  houses,  and  lands  were  subject  to 
one  or  more  long  term  or  terms  of  years,  created  by  W.  F.  the  elder, 
or  some  former  owner  thereof,  which  were  at  the  time  of  argument 
vested  in  some  person,  in  trust  for  the  persons  entitled  to  the 
inheritance. 

After  the  death  of  W.  F.  the  younger,  Robert  King  and  his  wife 
obtained  a  verdict  in  an  action  of  ejectment,  which  they  brought 
against  C.  Mood3',  then  C.  Frost,  widow,  and  in  June,  1820,  tliey 
were  put  into  possession  of  the  said  manor  and  other  hereditaments 
devised. 

In  Trinity  Term,  1  G.  4,  King  and  his  wife  conveyed  the  estates  by 
fine,  to  Robert  William  King,  the  defendant,  in  fee  simple. 

The  plaintiffs  intermarried  in  1821,  and  filed  their  bill  in  Chancerj-, 
for  a  discovery  and  an  account  of  the  rents  and  profits  of  the  estates, 
and  to  have  dower  assigned  thereout  to  C.  Mood^-,  as  the  widow  of 
W.  F.  the  younger. 

To  this  bill  the  defendant  filed  a  demurrer. 

On  the  12th  May,  1824,  the  demurrer  came  on  to  be  heard  before  the 
Vice-  Chancellor,  when  he  directed  the  above  case  to  be  stated  for  the 
opinion  of  the  Court  of  Common  Pleas  upon  the  question, 

Whether  the  plaintifl',  Catherine,  was  entitled  to  dower  out  of  the 
estate  which  W.  F.  the  3-ounger  tool<  in  the  hereditaments  mentioned 
in  the  will  of  his  father,  W.  F.  the  elder?    And  now, 
Wilde,  Serjt.,  for  the  plaintiffs. 

Cross,  Serjt.,  contra. 

Best,  C.  J.  Lord  Alvanly  does  not  seem  to  approve  the  decision  of 
Lord  Mansfield  in  Duckworth  v.  Thirkell,  3  B.  &  P.  652,  7iote ;  and 
according  to  his  Lordship's  account  of  it,  the  case  made  a  noise  in 
Westminster  Hall  at  the  time  the  judgment  was  given.  The  great 
respect  I  feel  for  Lord  Alvanly  and  the  bar,  is  such  as  to  make  me 
pause  before  I  make  up  my  mind  as  to  the  certificate  that  should  be 
sent  to  the  Vice-Chancellor.  I  must,  however  be  permitted  to  say, 
that  after  a  decision  of  the  Court  of  King's  Bench,  which  was  much 
considered  before  it  was  pronounced,  has  remained  unimpeached  for 
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more  than  fortj'  .years,  and  has  been  confirmed  bj'  the  case  of  Good- 
enough  V.  Goodenough,  referred  to  in  Mr.  Preston's  work  on  Abstracts, 
vol.  iii.  372,  we  ought  not  to  overturn  it,  unless  it  establishes  a  rule 
productive  of  injustice  and  inconvenience.  Wiiatever  conveyancers 
might  have  thought  of  the  case  when  it  was  first  decided,  thej'  have 
since  considered  it  as  having  settled  the  law,  and  it  would  be  productive 
of  much  confusion  to  unsettle  it  again.  A  woman  by  marriage  not  oxiiy 
surrenders  to  her  husband  the  personal  property-  of  which  she  is  then 
possessed,  and  profits  of  her  real  property',  but  also  her  capacity  of 
acquiring  property  during  her  coverture ;  she  has,  therefore,  an  equi- 
table claim  to  provision  out  of  her  husband's  property  on  his  death. 
Before  trusts  were  introduced,  and  real  estates  were  devisable,  dower 
was  the  only  mode  by  which  a  provision  could  be  made  for  a  married 
woman  :  if  the  husband  did  not  specially  endow  her  at  the  time  of  mar- 
riage, as  b}'  dower  ad  ostium  ecclesicB,  the  law  in  its  justice  gave  her  a 
third  of  the  estate  of  which  he  died  seised,  for  her  life.  A  more  suit- 
able maintenance  may  now  be  secured  to  her  by  settlement ;  but  if  the 
husband  omits  to  make  a  settlement,  or  the  parties  were  at  the  time  of 
the  marriage  poor,  and  afterwards  b}^  industry  or  good  fortune  he 
acquires  an  estate,  she,  whose  fate  is  united  to  his  for  worse  and  better, 
cannot  have  a  proper  allowance  better  secured  to  her,  if  the  husband 
should  be  indisposed  to  do  what  is  just,  than  by  the  law  of  dower. 

If  there  is  any  right  that  ought  to  be  favored  in  a  court  of  justice,  it 
is  the  widow's  right  to  an  independent  maintenance ;  but  this  right  is 
to  be  attempted  to  be  got  rid  of  b^'  a  technical  argument,  by  a  mere 
quibble  on  words.  It  is  admitted,  that  when  an  estate  in  fee  is  given 
to  a  man  lyhe  has  children,  his  wife  will  be  entitled  to  dower,  although 
he  has  no  child  ;  but  it  is  msisted,  that  if  an  estate  in  fee  be  given  him 
tvithout  any  such  condition,  and  it  is  afterwards  added,  that  if  he  has 
no  children  at  the  time  of  his  death  then  the  estate  shall  go  to  A.  B., 
his  wife  is  not  dowable.  This  distinction  is  unworthj'  of  a  science 
wliich  is  to  settle  equitably  the  rights  of  the  subjects  of  this  countrj'. 
The  rule  of  law,  as  given  us  by  Littleton,  is  simple  and  just.  (Sect.  53.) 
"When  the  husband  is  seised  of  such  an  estate  in  tenements,  &c.,  so 
as  by  possibility  it  may  happen  that  the  wife  may  have  issue  by  her 
husband,  and  that  the  same  issue  may  by  possibility  inherit  the  same 
tenements  of  such  an  estate  as  the  husband  hath,  as  heir  to  the  husband 
•of  such  tenements,  she  shall  have  her  dower ;  otherwise  not." 

The  children  of  William  Frost  must  have  inherited  an  estate  in  fee 
simple  indefeasible,  had  any  survived  him,  and  the  executory  devise 
would  have  been  at  an  end ;  the  case  of  his  widow  comes  within  tlie 
rule  in  Littleton.  It  would  be  a  strange  anomalj-,  that  the  widow  of 
one  whose  issue  can  only  be  tenants  in  tail,  should  be  dowable,  and 
she  whose  children  would  be  tenants  in  fee  bj-  inheritance  from  their 
father,  should  not.  It  has  been  said  at  the  bar,  that  the  widows  of 
tenants  in  tail  were  dowable,  because  such  tenants  might  enlarge  their 
estates  into  fee  simple.     This  cannot  be  the  reason,  because  from  the 
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time  of  the  passing  the  Statute  de  donis  until  the  introduction  of 
recoveries,  which  was  not  earlier  than  Edward  the  3d,  or,  as  some  saj', 
than  Edward  the  4th,  estates  tail  could  not  be  enlarged.  There  is 
no  doubt,  also,  that  when  estates  in  fee  simple  conditional  were  first 
introduced,  thej'  were  perpetual  entails,  and  yet  the  wives  of  the 
tenants  were  dowable. 

It  has  been  said  at  the  bar,  that  if  you  hold  that  Catherine  Moody  is 
entitled  to  dower,  j-ou  must  take  it  out  of  the  estate  of  the  person  who 
has  the  executory  devise,  to  whom  she  is  a  perfect  stranger :  this  is 
not  so ;  dower  is  part  of  the  estate  of  the  husband,  as  it  is  a  part  of 
tenant  in  tail's  estate,  who  dies  without  issue,  and  not  of  that  of  the 
remainder-man. 

The  following  certificate  was  afterwards  sent :  — 

We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion,  that 
the  plaintiff,  Catherine,  is  at  law  entitled  to  dower  out  of  the  estate 
which  the  said  William  Frost  the  younger  took  in  the  hereditaments 
mentioned  under  the  said  will  of  his  father,  William  Frost  the  elder, 
with  a  cesset  execuHo  during  the  terms. 

W.  D.  Best.    J.  Burrough, 
J.  A.  Park.     S.  Gaselke.^ 

Note.  —  Loss  of  Dower.  In  the  United  States,  a  voluntary  conveyance  by  a  man, 
on  the  eve  of  mamage,  unknown  to  the  intended  wife,  and  intended  to  deprive  hei'  of 
dower,  can  be  set  aside  by  her.  Smith  v.  Smith,  2  Halst.  Ch.  515  (1847).  But  see 
Baker  v.  Chase,  6  Hill,  482  (1844).  Secus  in  England.  See  1  Koper,  Husband  &  Wife 
(2d  ed.)  355,  Jacob's  note. 

There  is  no  dower  in  land  which  before  the  marriage  a  husband  has  agreed  by  an  oral 
contract  to  sell,  and  which  after  the  marriage  he  conveys  accordingly.  Oldhccm  v.  Sale, 
1  B.  Mod.  76  (1840). 

The  widow  of  a  man  attainted  of  treason  had  no  dower  even  in  the  lands  conveyed 
by  him  before  the  treason.  Gate  v.  Wiseman,  Dj'er,  140  b  (1557).  But  see  Sewall  v. 
Lee,  9  Mass.  363  (1812). 

A  claim  of  dower  will  not  prevail  against  a  dedication  to  public  uses.  Gwyniu  v. 
Cincinnati,  3  Ohio,  24  (1827). 

By  St.  13  Edw.  I.  (Westm.  II.)  (1285)  c.  84,  it  is  provided  that  "  if  a  wife  will- 
ingly leave  her  husband,  and  go  away,  and  continue  with  her  advouterer,  she  shall 
be  barred  forever  of  action  to  demand  her  dower  that  she  ought  to  have  of  her  hus- 
band's lands,  if  she  be  convict  thereupon,  except  that  her  husband  willingly,  and 
without  coercion  of  the  Church,  reconcile  her,  and  suffer  her  to  dwell  with  him ;  in 
which  case  she  shall  be  restored  to  her  action."  On  this  Statute  see  2  Inst.  435,  406  ; 
Jlefhringtcm-  v.  Graham,  6  Bing.  135  (1829) ;  Woodward  v.  Dowse,  10  C.  B.  N.  s.  722 
(1861) ;  Cogswell  v.  Tibbetts,  3  N.  H.  41  (1824);  Bell  v.  Nealy,  1  Bail.  312  (1829).  In 
many  of  the  States  this  Statute  is  not  in  force,  the  laws  concerning  divorce  having  taken 
its  place.    Lakin  v.  Lakin,  2  Allen,  45  (1861) ;  Bryan  v.  Batcheller,  6  R.  I.  543  (1860). 

If  a  deed  in  which  a  wife  has  joined  to  release  dower  is  set  aside  as  in  fraud  of 
creditors,  the  right  to  dower  revives.    Malloney  v.  Horan,  49  N.  Y.  Ill  (1872). 

Partition  under  order  of  court,  in  an  action  to  which  a  widow  is  not  a  party,  of 
land  held  by  a  husband  during  coverture  in  co-ownership  bars  dower  in  all  the  land 
except  that  set  off  to  the  husband  or  to  one  to  whom  he  conveyed  his  undivided  in- 
terest, or  a  part  thereof,  by  deed  in  which  the  wife  did  not  join.  HoUey  v.  Glover, 
36  S.  C.  404  (1891).    But  see  Greiner  v.  Klein,  28  Mich.  12  (1873). 

1  See  Co.  Lit.  241  a,  Butler's  note;  Doe  v.  Button,  3  B.  &  P.  643,  651-54  (1804) ; 
Jones  V.  Hughes,  27  Grat.  560  (1876) ;  Pollard  v.  Slaughter,  92  N.  C.  72  (1886). 
VOL.  VI.  —  43 
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SECTION  V. 

DOWEK   IN    EQUITY   OF    REDEMPTION. 

A.     Might  to  Hedeem. 

MILLS  V.   VAN   VOOEHIES. 

New  York  Court  of  Appeals.     1859. 

[Seijorted  20  N.  Y.  412.] 

Appeal  from  the  Supreme  Court.  Action  for  the  specific  performance 
on  a  contract  made  in  July,  1851,  for  the  conveyance  bj'  the  defendant 
to  the  plaintiff  of  fift^-  acres  of  land,  now  within  the  citj'  of  Brooklyn. 
The  defendant  was  to  give  a  deed  with  full  covenants,  conveying  a  per- 
fect title.  He  tendered  a  deed  good  in  form  in  November,  1851.  The 
plaintiff  objected  to  the  title  on  this  ground :  The  defendant  had,  in 
1835,  conveyed  a  portion  of  the  land  to  one  Hans  Learned,  receiving 
from  him  a  contemporaneous  mortgage  to  secure  the  purchase-money, 
in  which  his  wife  (if  he  had  one)  did  not  join.  Leai'ned  convej-ed  por- 
tions of  the  land  thus  granted  to  him  to  Gilman,  Marston,  Tripp,  Lloyd, 
and  Smith,  each  of  whom  had  a  wife.  Learned's  mortgage  was  fore- 
closed by  suit  in  chancery,  to  which  his  grantees  were  parties ;  but 
their  wives,  who  were  then  living  and  who  continued  in  life  at  the  hear- 
ing of  this  suit,  were  not  parties.  The  defendant  had  re-possessed  him- 
self of  the  title  bj'  purchase  under  this  foreclosure ;  the  master's  deed 
to  him  bearing  date  July  8th,  1840.  The  plaintiff  objected  to  the  title, 
that  the  wives  of  Learned  and  his  grantees  were  not  barred  of  their 
contingent  equities  of  redemption.  The  defendant  insisted  that  this 
constituted  no  defect  in  the  title.  Various  propositions  were  made  with 
a  view  to  overcome  the  difHculty ;  among  others,  that  a  new  foreclosure 
of  the  Learned  mortgage  should  be  instituted :  but  the  parties  failed  to 
agree  in  regard  to  it.  The  plaintiff  requested  the  defendant  to  convey 
to  him  that  portion  of  the  premises  to  which  his  objection  did  not  apply, 
he  paying  and  securing  in  the  manner  stipulated  by  their  contract  a 
proportionate  part  of  the  price  agreed  to  be  paid  for  the  whole.  The 
defendant  refused  to  accede  to  this  proposition.  The  matter  was  under 
negotiation  until  April,  1852,  This  suit  was  commenced  in  July  fol- 
lowing. The  complaint  insisted  that  the  title  was  defective,  but  praj-ed 
that  the  defendant  be  required  to  make  it  perfect. 

The  trial  was  before  a  referee,  who  held  that  the  plaintiff's  objections 
to  the  title  were  unfounded,  but  that  by  refusing  to  take  a  good  title 
when  tendered  to  him,  and  by  refusing  fair  offers  to  indemnify  him 
against  the  alleged  defect,  and  by  the  lapse  of  time,  he  had  lost  the 
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right  to  a  specific  performance  ;  and  he  onlered  a  judgment  den.ying  a 
specific  performance,  but  awarding  restitution  to  the  plaintiff  of  the 
money  which  he  had  paid  towards  the  purchase  of  the  land,  with  interest. 
Upon  appeal  the  Supreme  Court,  at  General  Term  in  the  second  district, 
held  the  plaintitfs  objection  to  the  title  well  founded,  but  it  affirmed  the 
judgment  entered  on  the  referee's  report,  upon  the  ground  that  the 
defendant  could  not  give  a  perTect  title  ;  though  he  might  bring  a  suit 
to  foreclose  the  wives  of  Learned  and  his  grantees,  he  could  not  pre- 
vent them  from  redeeming  if  the3-  saw  fit ;  the  plaintiff  did  not  ask  for 
such  a  title  as  the  defendant  could  give,  and  the  most  he  was  entitled 
to  was  the  relief  awarded  by  the  referee.  The  plaintiff  appealed  to  this 
court. 

«A  X.  S.  Cummins^  for  the  appellant. 

John  K.  Porter^  for  the  respondent. 

Seluen,  J.  It  would  not  necessarily  follow,  even  if  all  the  objections 
originally  taken  by  the  plaintiff  to  the  title  of  the  defendant  were  un- 
founded, that  a  specific  performance  of  the  contract  must  be  decreed. 
As,  however,  there  is  nothing  in  the  case  to  impeach  the  good  failh  of 
the  plaintiff,  nor  anything  shown  on  the  part  of  the  defiendant  which 
would  make  it  inequitable  to  compel  a  performance,  it  would  seem  that 
a  court  of  equity,  in  the  exercise  of  a  sound  discretion,  would  be  called 
upon,  if  there  is  no  defect  in  the  title,  to  require  the  defendant  to  per- 
form. The  onlj'  objection  not  obviated  by  the  proof  given  at  the  hear- 
ing, was  that  based  upon  the  omission  to  make  the  widow  of  one  person 
and  the  wives  of  others,  interested  in  the  premises  as  grantees  of  the 
mortgagor,  parties  to  the  suit  to  foreclose  the  mortgage  given  by  Hans 
Learned  to  the  defendant.  This  was  the  only  objection  considered  bj'' 
the  referee,  or  by  the  Supreme  Court,  and  the  only  one  which  it  is 
necessary  to  consider  here. 

The  case  does  not  show  very  clearlj-  whether  Learned,  the  mortgagor, 
had  a  wife ;  or  if  he  had,  whether  she  was  made  a  party  to  the  suit  or 
not.  But  the  mortgage  having  been  given  for  purchase-money,  both 
the  referee  and  the  Supreme  Court  have  assumed  that  the  question 
whether  it  was  necessary  to  make  the  wives  of  the  grantees  of  the  mort- 
gagor parties,  in  order  to  cut  off  their  equitable  rights,  is  identical  with 
the  one  wliether  it  was  necessary,  if  the  mortgagor  had  a  wife,  to  make 
her  a  party  for  that  purpose.  This  assumption  is  no  doubt  correct  to 
this  extent,  viz. :  That  if  the  dower  rights  of  the  wife  of  the  mortgagor 
in  the  equitj-  of  redemption  were  such  as  to  require  that  she  should  be 
made  a  party  to  the-  foreclosure,  then  for  the  same  reason  it  would  be 
necessary  to'  make  the  wives  of  the  grantees  of  that  equity  parties.  The 
converse  of  the  proposition,  however,  may  not  be,  and  I  think  is  not, 
true.  If  it  be  unnecessary  in  such  cases  to  make  the  wife  of  the  mort- 
gagor a  party,  it  is  because  the  Statute  concerning  mortgages  for  pur- 
chase-money has  made  it  so.  This  Statute,  however,  does  not  extend 
to  tlie  wives  of  the  grantees  of  such  mortgagor,  and  can  in  no  way  affect 
their  rights. 
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But  as  the  conclusion  to  which  I  have  arrived,  as  to  the  necessit}'  of 
making  the  wife  of  the  mortgagor  himself  a  partj',  is  decisive  of  this 
branch  of  the  case,  I  will  consider  the  question  in  the  aspect  in  which  it 
was  considered  by  the  court  below.  Is  it  necessary  then  in  foreclosing 
a  purchase-money  mortgage,  to  make  the  wife  of  the  mortgagor  a  party, 
in  order  to  cut  off  her  rights  in  the  equity  of  redemption?  1.  Would  it 
be  necessarj',  independent  of  the  Statute?  2.  If  so,  does  the  Statute 
render  it  unnecessary  ?  Whether  at  common  law  it  would  be  necessarj' 
to  make  her  a  party,  must  depend  upon  the  question  whether  she  has 
any  interest,  either  legal  or  equitable,  complete  or  inchoate,  in  the 
mortgaged  pi'emises.  If  she  has  such  an  interest,  however  remote,  then 
upon  the  plainest  and  most  familiar  principles,  that  interest  cannot  be 
affected,  unless  by  virtue  of  some  Statute,  by  a  suit  in  equity  to  which 
she  is  not  a  party.  This  is  not  onlj'  well  settled  by  authority,  but 
results  from  the  simplest  and  most  obvious  principles  of  justice.  The 
doctrine  has  been  frequently  applied  to  the  inchoate  rights  of  dower  of 
a  married  woman.  It  was  so  applied  in  the  case  of  Wilkinson  v. 
Parish,  3  Paige,  653,  where  it  was  held  that  the  purchaser  of  premises 
sold  under  a  decree  for  partition,  takes  the  same  subject  to  the  right  of 
dower  of  the  wife  of  one  of  the  tenants  in  common,  unless  the  wife  was 
a  party  to  the  suit. 

It  is  entirely  clear,  therefore,  that  if  the  wife  of  one  who  owns  real 
estate  subject  to  a  mortgage  given  for  purchase-money,  has  any  inchoate 
dower  rights  at  all,  in  respect  to  such  property,  these  rights,  unless  by 
virtue  of  the  Statute,  could  not  be  affected  by  a  foreclosure  suit  to  which 
she  is  not  made  a  party ;  and  a  purchaser  under  such  a  foreclosure 
■Would  not  obtain  an  unencumbered  title.  That  she  has  rights  of  this 
description,  under  the  principles  uniformly  applied  to  mortgages, in  this 
country,  is,  I  think,  too  clear  to  be  denied.  It  having  been,  for" the  last 
half  century,  the  settled  doctrine  in  this  State  that  the  mortgagor,  not- 
withstanding the  foi'm  of  the  instrument,  is  to  be  regarded  as  the  real 
owner  of  the  property,  and  the  mortgagee,  until  he  obtains  possession, 
as  having  onlj^  a  lien  or  charge  upon  it,  the  courts  were  bound  in  con- 
sistency to  hold,  as  they  have  repeatedly  held,  that  the  dower  rights  of 
widows  extend  to  equities  of  redemption.  This  has  never  been  doubted 
since  the  days  o^  Hitchcock  v.  Harrington,  6  John.  290,  and  Collins  y. 
Torry,  7  John.  278.  The  same  doctrines  prevail  in  some  if  not  all  the 
other  States.  Fish  v.  Fish,  1  Conn.  559  ;  Snow  v.  Stevens,  15  Mass. 
R.  279  ;    Gibson  v.  Crehore,  3  Pick.  475. 

That  a  mortgagor,  who  has  purchased  land  and  given  back  a  mort- 
gage for  the  whole  or  a  part  of  the  purchase-raonej',  is  the  owner  of  an 
equity  of  redemption  in  the  premises  so  purchased,  will  not  be  disputed  ; 
and  there  is  not  the  slightest  legal  difference  between  this  equity,  so  far 
as  he  is  concerned,  and  one  where  the  mortgage  was  given  for  borrowed 
monej'.  His  rights  in  the  property  are  in  all  respects  the  same,  and  the 
same  proceedings  are  necessary  to  foreclose  them.  If,  therefore,  he  is 
to  be  regarded  as  the  real  beneficial  owner  of  the  property  in  the  one 
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case,  he  is  in  the  other ;  and  it  would  seem  plainly  to  follow,  that  if  his 
widow  is  entitled  to  be  endowed  of  this  equity  in  the  one  case,  she  must 
be  equally  so  in  the  other. 

There  is  nothing  in  the  case  of  Stow  v.  Tifft,  15  John.  458,  which 
conflicts  with  this  conclusion,  even  if  the  doctrine  of  that  case  could  be 
sustained.  When  a  married  man,  owning  unencumbered  real  estate, 
executes  a  mortgage  upon  it,  in  which  his  wife  does  not  join,  as  her 
inchoate  interest  in  the  property  precedes  that  of  the  mortgagee,  it 
seems  perfectlj"  just  that  her  right,  if  not  released,  should  be  paramount 
to  his.  But  where  the  purchase-money  has  never  been  paid,  and  the 
mortgage  is  given  for  that,  there  is  an  apparent  injustice  in  permitting 
the  rights  of  the  wife  to  prevail  over  the  prior  rights  of  the  vendor ;  and 
it  was  to  avoid  this  result  that  the  late  Supreme  Court  adopted  the  some- 
what peculiar  doctrine  of  the  case  of  Stow  v.  Tifft. 

It  had  been  said  in  several  old  English  cases  that  where  the  seisure 
of  the  husband  was  instantaneous  only,  as  when  the  title  was  transferred 
to  and  from  him  at  the  same  instant  and  b3-  the  same  act,  there  no  right 
of  dower  would  attach,  and  it  was  upon  the  doctrine  of  these  cases  that 
the  Supreme  Court  rested  its  decision  in  the  case  of  Stow  v.  Tifft.  On 
looking  carefully  into  those  old  cases,  however,  it  appears  that  in  none 
of  them  was  the  conveyance  intended  to  vest  anj"  beneficial  interest  in 
the  husband  ;  the  object  being  in  every  case  merely'  to  transfer  the  title 
to,  or  perfect  the  title  in,  some  other  person.  These  cases,  therefore, 
would  seem  scarcely  to  afford  any  solid  foundation  for  that  of  Stow  v. 
Tifft. 

But  that  case,  assuming  it  to  have  been  rightly  decided,  has  no  bear- 
ing upon  the  point  presented  here.  The  question  there  was,  not  whether 
the  widow  was  entitled  to  dower  in  the  equity-  of  redemption,  subject  to 
the  lien  of  the  mortgage,  but  whether  her  right  of  dower  was  paramount 
to  the  rights  of  the  mortgagee ;  and  whether  she  could  recover  her 
dower  in  opposition  to  the  mortgage,  and  without  offering  to  redeem  it. 
There  is  nothing  in  the  case  of  Stow  v.  Tifft,  or  any  other  well  con- 
sidered case,  nor  in  reason,  to  show  that  the  wife  or  widow  of  one  who 
has  given  a  mortgage  for  purchase-monej-,  whether  she  has  or  has  not 
joined  in  the  mortgage,  is  not  as  much  entitled  to  be  endowed  of  the 
equity  of  redemption,  that  is  of  the  interest  justly  and  beneficially  vested 
in  her  husband,  as  the  wife  of  any  other  mortgagor.  The  only  effect  of 
the  decision  in  Stow  v.  Tifft  was  to  place  the  wife  of  one  who  had  dur- 
ing coverture  given  a  mortgage  for  purchase-money,  in  which  she  had 
not  joined,  substantially  in  the  same  position  as  if  the  mortgage  had 
been  given  for  purchase- money  or  any  other  indebtedness,  before  cover- 
ture, or  as  if  she  had  joined  in  a  mortgage  for  such  indebtedness  after 
coverture.  A  feme  covert,  who  executes  a  mortgage  jointly  with  her 
husband,  is  nevertheless  entitled  to  dower  in  the  equity  of  redemption, 
of  ^hich  her  husband  is  seised  notwithstanding  the  mortgage  ;  and  tliis 
right,  as  we  have  seen,  is  not  affected  by  a  foreclosure  in  equity  unless 
she  is  made  a  party.   If  omitted,  she  can  come  in  at  any  time  afterward 
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and  redeem,  notwithstanding  a  decree  and  sale  in  the  foreclosure  suit- 
It  is  the  same  under  the  decision  in  Stow^v..  Tifft,  in  case  of  a  purchase- 
money  mortgage ;  although  the  wife  may  not  have  joined  in  such  mort- 
gage. At  common  law,  therefore,  aside  from  our  Statute  on  the  subject, 
it  is  plain  that  a  wife  or  widow,  in  such  a  case,  must  be  made  a  party  to 
a  foreclosure  suit,  or  her  right  to  redeem  the  premises  from  the  lien  of 
the  mortgage  will  remain  unaflFected. 

Does  the  Statute  in  question  prescribe  a  different  rule  ?  Its  language 
is  this :  "  When  a  husband  shall  purchase  lands  during  coverture,  and 
shall  at  the  same  time  mortgage  his  estate  in  such  lands  to  secure  the 
payment  of  the  purchase-money,  his  widow  shall  not  be  entitled  to  dower 
out  of  such  lands,  as  against  the  mortgagee  and  those  claiming  under 
him,  although  she  shall  not  have  united  in  such  mortgage,,  but  she 
shall  be  entitled  to  her  dower  as  against  all  other  persons."  1  R.  S. 
741,  §  5.  It  is  manifest  on  the  face  of  this  provision,  without  the 
express  declaration  to  that  effect  contained  in  the  Reviser's  Notes, 
that  its  design  was  simply  to  confirm,  hy  positive  enactment,  the  rule 
adopted  in  the  ease  of  Stow  v.  Tifft,  supra.  The  sole  motive  for 
that  decision  was,  as  we  have  seen,  not  to  interfere  with  the  widow's 
claim  of  dower  in  the  equity  of  redemption,  but  to  prevent  that  claim 
from  having  a  preference  over  the  mortgage  when  given  for  purchase- 
money.  The  motive  for  the  enactment  was  precisely  the  same ;  and 
the  reason  upon  which  both  the  decision  and  the  Statute  were  founded 
goes  obviously  no  further.  Care  seems  to  have  been  taken  in  framing 
the  Statute  thus  to  limit  its  effect.  The  words  "  although  she  shall 
not  have  united  in  such  mortgage,"  plainlj-  import  a  design  to  make 
the  position  of  the  widow,  as  to  a  mortgage  for  purchase-money  not 
signed  by  her,  the  same  as  in  respect  to  an^-  other  mortgage  which  she 
had  signed. 

But  it  is  said  tha,t  the  Statute  goes  further  than  this,  and  denies  to 
the  widow  all  right  to  dower  as  against  the  mortgagee,  and  any  person 
claiming  under  him.  Hence,  as  ever3'  person  deriving  ti^le  under  the 
foreclosure  may  be  said  to  claim  under  the  mortgagee,  it  is  insisted  that 
all  claim  to  dower  on  the  part  of  the  widow,  not  only  in  the  land  at 
large,  but  in  the  equity  of  redemption,  is  cut  off  by  such  foreclosure, 
whether  she  is  made  a  party  or  not. 

The  objection  to  this  construction  is,  that  it  is  inconsistent  with  the 
reason  upon  which  the  Statute  was  founded,  as  gathered  from  the  history 
of  the  law  on  the  subject,  as  well  as  from  the  express  declaration  of  the 
revisers  ;  and  inconsistent  also  with  the  object  and  intent  of  the  Statute, 
as  plainly  evinced  by  its  phraseology  in  other  respects.  Parties  ob- 
taining title  under  the  foreclosure,  claim  not  onlj'  under  the  mortgagee, 
but  under  the  mortgagor  also.  They  obtain  the  rights  of  both.  So 
far  as  they  claim  under  the  mortgagee  alone,  thej'  are  protected  by  the 
Statute  against  the  widow,  without  her  having  been  made  a  p^rtj-.  In 
that  portion  of  the  estate  she  has  no  interest.  But  in  respect  to  the 
portion  which,  under  the  foreclosure,  is  obtained  from  the  mortgagor, 
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viz.,  the  equitj'  of  redemption,  in  which  she  has  an  interest,  her  rights 
are  not  aflfected  unless  made  a  party. 

Tliis  construction  makes  the  whole  law  on  the  subject  reasonable  and 
consistent;  while  anj*  other  would  produce  manifest  incongruity  and 
injustice. 

These  views  accord  with  and  are  sustained  by  those  expressed  by 
both  the  vice-chancellor  and  chancellor  in  the  case  of  £ell  v.  The 
Mayor  of  New  York,  10  Paige,  50,  so  far  as  that  case  involved  the 
questions  presented  here.  In  that  case,  the  foreclosure  was  not  com- 
pleted until  after  the  death  of  the  mortgagor ;  and  hence,  it  did  not 
become  necessary  to  determine  the  effect  of  a  foreclosure,  in  his  life- 
time. There  is  not  the  slightest  reason,  however,  for  giving  to  such  a 
foreclosure  any  greater  effect  in  cutting  off  the  dower  rights  of  the  wife 
of  the  mortgagor,  than  to  one  which  takes  place  after  his  death.  Tlie 
inchoate  rights  of  the  wife  are  as  much  entitled  to  protection  as  the 
vested  rights  of  the  widow.  Neither  can  be  impaired  hy  any  judicial 
proceeding  to  which  she  is  not  made  a  part}'. 

If  this  reasoning  is  sound,  it  follows,  that  it  was  absolutelj'  necessarj' 
to  make  the  wives  of  the  grantees  of  Learned  parties  to  the  foreclosure 
suit,  in  order  to  cut  off"  their  inchoate  rights  of  dower.  The  wives  of 
the  grantees  of  a  mortgagor  have  the  same  rights  of  dower  in  the  equity 
of  redemption,  as  the  wife  of  the  mortgagor  himself.  The  cases  of 
Collins  V.  Tarry,  7  Johns.  278,  and  Snow  v.  Stevens,  15  Mass.  279, 
are  both  cases  of  this  description.  The  plaintiff  in  each  was  the  widow, 
not  of  the  mortgagor  himself,  but  of  a  grantee  of  such  mortgagor ;  and 
in  each,  she  was  held  entitled  to  dower  in  the  equitj'  of  redemption. 
These  are  leading  cases  in  the  respective  States,  and  have  been  repeat- 
edl}'  ratified  and  approved  by  the  courts  of  both. 

The  necessitj'  of  making  the  wives  of  the  grantees  of  Learned  parties, 
therefore,  in  order  to  foreclose  their  rights,  is  clear.  The  defendant, 
therefore,  has  not  a  perfect  title,  nor  would  a  foreclosure  of  the  Learned 
mortgage  necessarily  give  him  such  a  title ;  as  the  grantees'  wives,  not 
made  parties  to  the  first  foreclosure,  would  have  a  right  to  come  in  and 
redeem.  The  plaintiff  cannot,  therefore,  have  a  judgment  or  decree 
for  a  complete  performance. 

But  he  insists,  that  if  he  has  not  made  a  case  for  a  full  and  complete 
performance,  he  is  nevertheless  entitled  to  a  judgment,  that  the  defend- 
ant convey  such  title  as  he  has,  with  compensation  for  the  defects,  and 
he  asks  for  such  a  judgment. 

It  is  quite  clear,  that  this  is  not  a  case  for  compensation.  It  would 
obviously  be  entirely-  impracticable  to  arrive  at  any  reasonablj'  accurate 
estimate  of  the  defects  in  the  defendant's  title,  or  to  ascertain  what  sum 
would  be  an  adequate  compensation  for  them  ;  depending  as  they  do, 
upon  the  deaths  of  a  number  of  individuals  ;  upon  the  survivorship  of 
their  respective  wives ;  upon  the  time  when,  if  ever,  their  rights  of 
dower  shall  accrue,  and  many  other  contingencies,  too  uncertain  to  be 
capable  of  even  a  proximate  estimation.    Again,  the  contract  requires 
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the  defendant  to  give  a  deed  with  covenants  ;  and  it  would  be  necessary 
to  modify  these  covenants,  so  as  to  exempt  the  defendant  from  liability 
for  anj'  failure  of  title,  growing  out  of  the  defects  compensated  for ; 
which  would  still  further  complicate  the  ease.  For  these  and  other 
similar  reasons,  which  might  be  suggested,  no  judgment  for  compensa- 
tion could,  with  propriety,  have  been  given  by  the  court  below,  even  if 
the  plaintiff  had  asked  for  such  a  judgment  upon  the  trial,  and  had 
furnished  the  court,  so  far  as  practicable,  with  the  necessary  facts  upon 
which  to  predicate  it. 

The  plaintiff,  however,  further  asks,  if  the  opinion  of  the  court  should 
be  against  him  upon  the  two  points  alreadj'  considered,  that  the  de- 
fendant be  required  to  convey  that  portion  of  the  premises  to  which  he 
has  a  perfect  title  ;  and  offers  to  accept  of  such  a  conveyance. 

The  Court  of  Chancery  in  England  has  frequently  exercised  the 
power  here  sought  to  be  invoked,  and  our  courts  have  in  some  instances 
followed  their  example.  But  it  is  obvious  that  in  this  country,  where 
the  value  of  real  estate  is  so  fluctuating,  changing,  not  unfrequentlj', 
from  day  to  day,  the  practice  of  making  such  decrees,  if  generally 
adopted,  would  give  to  the  purchasers  of  such  property  great  advant- 
ages over  their  vendors.  By  availing  themselves,  as  in  this  case,  of 
some  defect  in  the  title  to  a  portion  of  the  premises,  thej'  might  keep 
the  matter  in  abeyance  perhaps  for  j-ears,  secure  against  loss,  in  case 
of  a  fall,  but  readj'  to  avail  themselves  of  anj'  rise  in  the  value  of  the 
property.  Although,  therefore,  the  power  of  making  such  decrees  no 
doubt  exists,  it  should,  in  this  country  at  least,  be  exercised  with  great 
deliberation  and  caution. 

In  the  present  case,  however,  I  feel  bound  to  say  that  I  see  nothing  in 
the  facts  developed  which  throws  the  least  suspicion  upon  the  fairness 
and  good  faith  of  the  plaintiff;  and  I  should  feel  strongly  disposed  to 
grant  him  the  relief  sought  in  this  last  request,  if  it  could  be  properly 
given  in  the  present  position  of  the  case.  It  is  of  no  consequence  that 
no  such  offer  is  made  or  relief  asked  in  the  complaint.  But  the  diffi- 
culty is,  that  no  such  ground  was  taken  or  suggestion  made  at  the  trial. 
Very  many  circumstances  might  exist,  which  would  make  it  highly  in- 
equitable to  make  such  a  decree.  The  relative  value  of  the  different 
portions  of  the  property  may  have  entirely  changed.  The  delay  may 
have  wrought  inevitable  changes,  in  the  relation  of  the  whole  or  of  parts 
of  the  premises,  to  the  defendant's  other  propert3'.  Valuable  improve- 
ments may  have  been  made  under  circumstances  which  would  justify 
them.  The  defendant  was  clearly'  entitled  to  an  opportunity  to  prove 
any  circumstances  of  this  nature,  which  might  have  existed  ;  and  as  no 
such  decree  could  be  made  unless  asked  for  by  the  plaintiff,  the  defend- 
ant was  not  called  upon  to  offer  the  proof,  unless  such  a  request  was 
made.  It  is  plain  that  no  such  decree  can  be  made,  without  giving  to 
the  defendant  an  opportunity  to  adduce  proof  on  this  subject.  What 
the  plaintiff  asks,  therefore,  is,  in  substance,  that  the  judgment  be  re- 
versed to  enable  him  to  make  this  additional  offer  and  claim,  notwith- 
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standing  no  error  was  committed  by  the  referee  in  disposing  of  the  case 
as  it  was  presented  before  him. 

These  views,  in  which  Judges  Allen  and  Gray  concur,  would  lead 
to  an  aflBrmance  of  the  judgment.  But  one  of  my  associates,  Judge 
Strong,  is  of  the  opinion  that  it  was  unnecessar3-  to  make  the  wives, 
either  of  Learned  himself  or  of  his  grantees,  parties  to  the  foreclosure, 
and  is  in  favor  of  reversing  the  judgment  for  tliat  reason.  The  other 
four,  viz.:  Johnson,  C.  J.,  and  Comstock,  Denio,  and  Grover,  JJ., 
while  they  concur  in  holding  that  the  wife  of  Learned,  if  he  had  a 
wife,  and  the  wives  of  his  grantees,  should  have  been  made  parties,  in 
order  to  cut  off  their  rights  in  the  equity  of  redemption,  and  that  the 
title  of  the  defendant  is  defective  in  consequence  of  the  omission  to 
make  them  so,  nevertheless  think,  inasmuch  as  the  referee  decided  that 
the  defendant  had  a  perfect  title,  and  that  the  plaintiff  was  in  fault  for 
not  having  accepted  the  deed  when  tendered,  that  the  case  has  never 
been  fully  considered  in  its  other  aspects ;  and  that  there  ought  to  be  a 
new  trial,  to  give  the  parties  an  opportunitj'  to  present  the  facts  and 
equitable  considerations  bearing  upon  the  plaintiff's  claim  to  partial 
relief,  and  to  have  the  same  deliberately  passed  upon  by  the  Supreme 
Court. 

The  judgment,  therefore,  must  be  reversed,  and  there  must  be  a  new 
trial,  with  costs  to  abide  the  event. 

Ordered  accordingly.'^ 


DAVIS  V.  WETHEEELL. 

Supreme  Judicial  Court  of  Massachusetts.     1866. 

[Reported  13  Allen,  60.] 

Bill  in  equitt  to  redeem  land  from  a  mortgage.  The  bill  set  forth 
that  Samuel  Davis,  on  the  1st  of  April,  1854,  made  a  mortgage,  in 
which  his  wife  joined,  of  a  tract  of  land  in  Worcester,  to  secure  the 
payment  of  six  thousand  dollars ;  that  the  mortgage  was  assigned  to 
the  defendant  Wetherell  on  the  27th  of  June,  1860 ;  that  Davis 
became  an  insolvent  debtor  June  5th,  1861 ;  and  on  the  29th  of  May, 
1862,  his  assignees  conveyed  to  Wetlierell  the  equity  of  redemption  in 
the  premises;  that  May  1st,  1863,  the  mortgage  debt  being  due, 
Wetherell  entered  for  the  purpose  of  foreclosing  his  mortgage,  and 
recorded  a  certificate  of  his  entry;  that  November  1st,  1864,  Wethe- 
rell conveyed  to  the  other  defendant,  Anna  D.  Anthony,  by  a  quit- 
claim deed,  all  his  interest  in  the  premises ;  that  the  defendants  have 
both  been  in  possession,  taking  the  rents  and  profits ;  that  the  prem- 
ises were  a  part  of  the  homestead  farm  of  Davis,  though  separated  by 
1  But  see  Pitts  v.  Aldrich,  11  Allen  39  U865). 
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lands  of  other  persons  from  that  portion  of  the  farm  upon  which  his 
dwelling-house  and  barn  were  situated,  and  were  half  a  mile  distant 
therefrom,  and  were  bought  by  Davis  after  the  purchase  of  the  rest  of 
the  farm,  but  were  used  and  cultivated  hy  him  in  connection  with  the 
rest  of  the  farm,  partly  for  mowing  and  partlj'  for  pasturing  his  farm 
cattle;  that  Davis  acquired  a  homestead  in  the  premises  under  the 
provisions  of  Statute  1855^  c.  238,  and  was  entitled  to  have  the  same 
set  off  to  him,  as  against  all  persons  except  the  mortgagees  ;  and  that 
Selina  E.  Davis,  his  wife,  would  be  entitled,  in  case  she  should  survive 
her  husband,  to  have  dower  assigned  her  in  the  premises,  except  as 
against  the  mortgagees. 

The  defendants  demurred,  and  at  the  argument  relied  on  the  follow- 
ing causes  of  demurrer :  "1.  Because  the  plaintiffs  are  not  entitled  to 
any  homestead.  2.  Because  the.  husband  is  not  entitled  to  any  home- 
stead. 3.  Because  the  wife  is  not  entitled  to  maintain  a  bill  for  her  dower 
or  homestead  in  the  lifetime  of  her  husband,  either  with  or  without  her 
husband,  under  the  circumstances  stated  in  the  bill." 

The  case  was  reserved  by  Gray,  J.,  for  the  determination  of  the  full 
court. 

P-  C.  Bacon,  for  the  defendants. 

T.  L.  Nelson,  for  the  plaintiffs. 

Hoar,  J.  The  questions  presented  for  decision  upon  the  argument 
of  the  demurrer  are  only  these:  1.  Whether  the  husband,  Samuel 
Davis,  is  entitled  to  maintain  a  bill  to  redeem,  by  reason  of  a  home- 
stead estate  in  the  equity  of  redemption  under  Statute  1855,  c.  238; 
and  2.  Whether  his  wife,  who  joins  in  the  bill,  is  entitled  to  redeem 
by  virtue  of  her  inchoate  right  of  dower  in  the  equity,  she  having 
joined  with  her  husband  in  executing  the  mortgage  ? 

Upon  the  first  question,  the  court  are  of  opinion  that  the  rights  of 
the  parties  cannot  be  conclusively  settled  upon  demurrer.  The  bill 
contains  the  distinct  averment  that  the  parcel  of  land  described  in  the 
mortgage  is  a  part  of  the  farm  occupied  and  used  as  a  residence  by 
the  said  Davis,  as  a  householder  with  a  famih',  and  that  he  was  entitled 
to  a  homestead  in  the  equity  of  redemption  thereof  As  a  matter  of 
pleading,  the  allegation  seems  to  be  sufficient.  Whether  upon  the 
proofs  the  allegation  will  be  sustained,  or  whether  the  case  will  fall 
within  the  rule  adopted  in  Adams  v.  Jenkins,  16  Gray,  146,  we  can- 
not now  determine. 

The  other  question  is  new  and  interesting,  and  nothing  has  been 
found  in  the  way  of  direct  authority  which  bears  upon  it.  That  a 
widow  is  dowable  of  an  equitj-  of  redemption  is  well  settled ;  indeed, 
is  especially  provided  by  Statute.  Gen.  Sts.  c.  90,  §  2.  But  no 
adjudged  ease  has  been  found  in  which  a  wife  having  an  inchoate 
right  of  dower  has  been  allowed  to  redeem  from  a  mortgage  in  which 
she  had  joined  with  her  husband.  Before  the  Revised  Statutes,  it 
would  seem  that  if  the  mortgagee  or  his  assigns  had  purchased  the 
husband's  equity-  of  redemption,  he  could  not  cut  off  the  wife's  right 
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of  dower  in  the  equity  by  a  foreclosure  until  after  the  husband's  death. 
Zund  V.  Woods,  11  Met.  566.  But  since  the  Eevised  Statutes  it  has 
been  repeatedly  determined  that  the  foreclosure,  in  the  mode  provided 
by  Statute,  of  a  mortgage  in  which  the  wife  had  joined  to  release  her 
dower,  or  in  case  the  husband  had  only  been  seised  of  an  equity  of 
redemption  during  the  coverture,  would  bar  the  right  of  dower.  And 
in  a  suit  against  the  husband  to  foreclose,  the  wife  need  not  be  made 
a  party.  Wedge  v.  Moore,  6  Cush.  8.  Savage  v.  Sail,  12  Graj-,  363. 
Farwell  v.  Cotting,  8  Allen,  211.     Pitts  v.  Aldrich,  11  Allen,  39. 

Upon  general  principles  of  equity,  it  is  difficult  to  find  a  reason  why 
an  inchoate  right  of  dower  should  not  be  protected  against  extinguish- 
ment by  the  foreclosure  of  a  mortgage ;  especially  where  the  husband 
has  parted  with  his  whole  estate  in  the  land,  and  can  no  longer  be 
regarded  as,  in  anj-  sense,  representing  the  interests  of  the  wife. 
Coverture  is  no  bar  to  the  maintenance  of  a  suit  in  equity ;  and  it  is 
the  policj'  of  our  legislation  to  permit  married  women  to  assert,  pro- 
tect, and  sue  for  their  separate  rights  of  property.  By  Gen.  Sts.  c. 
140,  §  13,  the  right  of  redeeming  a  mortgage  is  given  to  "  the  mort- 
gagor, or  any  person  lawfully-  claiming  or  holding  under  him."  A 
woman  entitled  to  an  inchoate  right  of  dower  cannot  be  regarded  as 
"  holding"  under  her  husband,  as  she  certainlj-  has  no  estate  in  pos- 
session. But  she  may  well  enough  be  considered  as  "  claiming"  under 
him.  When  her  dower  is  assigned,  her  estate  is  a  continuance  of  her 
husband's.  Her  inchoate  right  of  dower  is  a  right  of  a  very  peculiar 
nature.  It  is  a  right  of  which  nothing  but  her  death  or  voluntary  act 
can  deprive  her,  and  so  it  is  something  more  than  a  mere  possibilitj'. 
Ordinary  Statutes  of  Limitation  do  not  run  against  it,  so  that  adverse 
possession  as  against  her  husband  will  not  deprive  her  of  it.  And 
although  she  cannot  convey  or  alienate  it,  except  by  joining  in  a  deed 
with  her  husband  to  release  it,  and  cannot  protect  it  from  waste,  and 
it  is  not  liable  to  be  taken  by  legal  process,  yet  her  husband  cannot 
bar  or  encumber  it.  As  was  said  by  Chief  Justice  Parker  in  Bullard 
V.  Briggs,  7  Pick.  533,  it  is  "  a  valuable  interest,  which  is  frequently 
the  subject  of  contract  and  bargain."  "  It  is  more  than  a  possibility, 
and  may  well  be  denominated  a  contingent  interest."  In  that  case  it 
was  held  that  where  a  wife  joined  with  her  husband  in  releasing  her 
dower  to  a  mortgagee,  and  the  husband,  in  consideration  of  such 
release,  conveyed  the  equity  of  redemption  to  a  trustee  for  her  bene- 
fit, the  conveyance  could  not  be  avoided  by  his  creditors,  if  the  value 
of  the  dower  was  equal  to  that  of  the  equity  conveyed. 

In  Sacon  v.  Sowdoin,  22  Pick.  401,  it  was  decided  that  a  tenant 
for  j-ears,  or  even  the  owner  of  a  mere  easement  in  land,  might  bring 
a  bill  to  redeem  a  mortgage.  And  we  think  it  could  not  be  doubted 
that  the  owner  of  a  life  estate  in  remainder,  or  other  contingent  estate, 
might  redeem.  After  the  death  of  the  husband,  and  before  assignment 
of  dower,  the  widow  has  no  estate  which  she  can  enter  upon  or  convey ; 
yet  undoubtedly  she  has  an  interest  sufficient  to  support  a  suit  for 
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redemption.     Eaton  v.  Simonds,  14  Pick.  98.     Farwell  v.  Cotting. 
8  Allen,  211. 

In  Burns  v.  Lynde,  6  Allen,  305,  a  wife  having  an  inchoate  right 
of  dower  was  allowed  to  maintain  a  suit  in  equity  to  set  aside  a  deed 
purporting  to  release  her  dower,  which  had  been  executed  hy  her  in 
blank  and  afterwards  filled  up ;  and  a  decree  was  made  for  a  reconvey- 
ance to  her  of  the  right  of  dower  by  the  grantee  in  the  deed.  That 
case  goes  verj'  far  in  principle  to  sustain  the  conclusion  to  which  we 
have  come  in  the  case  at  bar. 

And  we  are  all  of  opinion  that  the  female  plaintiff,  having  a  valuable 
interest  in  the  mortgaged  premises,  in  privity  with  the  mortgagor,  an 
interest  which  she  might  have  released  to  the  assignee  of  the  equity  of 
redemption  for  a  pecuniary  consideration  perhaps  of  considerable 
amount,  and  of  which  she  would  be  deprived  by  a  foreclosure  of  the 
mortgage,  is  entitled  to  maintain  her  bill. 

For  the  reasons  stated  in  Brown  v.  Bapham,  3  Cush.  551,  we 
think  there  was  no  merger  of  the  equitable  in  the  legal  title,  and 
that  the  defendant  may  have  the  full  benefit  of  the  assignment  of 
the  mortgage. 

If  she  shall  elect  to  receive  the  whole  amount  due  on  the  mortgage, 
preferring  the  surrender  of  her  equity  of  redemption  to  contribution, 
she  maj-  do  so ;  and  Mrs.  Davis,  on  payment  of  that  sum,  will  hold  a 
valid  title  as  assignee  of  the  mortgage.  If  a  question  as  to  the  propor- 
tion in  which  the  respective  interests  are  to  contribute  shall  hereafter 
arise,  some  mode  hy  which  their  proportionate  value  can  be  ascei'tained 
must  then  be  adopted.     It  does  not  arise  upon  the  demurrer. 

Demurrer  overruled. 


VEEELAND   v.  JACOBUS. 

CouKT  OF  Chancery  of  New  Jekset.     1868. 

\ne-porteA  19  N.  J.  Eq.  231.] 

On  petition  of  Susan  E.  Jacobus,  for  surplus  moneys. 

Mr.  McDonald,  for  petitioner.  * 

The  Chancellor.  [Hon.  Abraham  0.  Zabriskie.J  In  this  case, 
mortgaged  premises  were  sold  b^-  an  execution  in  a  foreclosure  suit, 
in  which  Vreeland  was  complainant,  and  Abraham  J.  Jacobus,  and  his 
wife,  the  petitioner,  were  defendants.  Tlie  fieri  facias  was  issued 
August  28th,  1867.  The  bill  was  filed  April  24th  of  that  year,  and 
the  sale  under  the  writ  was  after  December  fourth.  The  sale  produced 
about  12700  above  the  mortgage  debt  and  costs,  which  is  paid  into 
court. 

The  petitioner  had  filed  a  bill  against  her  husband  for  a  separation 
and  alimony,  and  on  the  18th  day  of  June,  1867,  obtained  a  decree  in  this 
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court  for  a  divorce  a  mensa  et  thoro,  which  directed  that  her  husband 
should  pay  her  $312  a  year,  in  equal  quarter-yearlj'  payments,  from  the 
date  of  the  decree,  and  within  thirty  days  after  service  of  a  copy  of  the 
decree  should  give  security  for  the  payment,  and  that  the  decree  should, 
from  its  date,  be  a  lien  upon  his  real  and  personal  estate  ;  it  also  directed 
the  husband  to  pay  to  her  $50  for  counsel  fees,  and  her  costs  to  be  taxed, 
and  that  she  have  execution  therefor.  This  decree  was  served  upon 
Jacobus  on  the  20th  day  of  July,  1867.  He  failed  to  comply  with  it, 
and  to  give  the  security  required,  and  on  the  4th  of  December  follow- 
ing, a  writ  of  sequestration  was  sued  out  and  levied  upon  his  equity  of 
redemption  in  the  mortgaged  lands.  On  the  18th  of  November,  a  judg- 
ment was  entered  by  confession  against  Abraham  J.  Jacobus,  in  favor 
of  his  father  James  A.  Jacobus,  in  the  Circuit  Court  for  the  county 
of  Essex,  in  which  the  mortgaged  lands  lie ;  this  judgment  was  for 
$2080.20 ;  and  on  the  same  day  an  execution  was  issued  and  levied 
on  them. 

The  complainant  claims  a  right  in  the  surplus  monej's  ;  first,  bj'  vir- 
tue of  her  inchoate  right  of  dower  in  the  equity  of  redemption,  of 
the  sale  of  which  the  surplus  is  the  proceeds.  She  has  such  right, 
beyond  question,  and  the  court  will  see  that  she  is  protected  in  it,  but 
she  will  not  be  entitled  to  any  payment  by  virtue  of  it  during  the  life 
of  her  husband.  She  will  have  the  right  to  have  one-third  of  the  money 
invested,  and  the  interest  paid  to  her  after  her  husband's  death  ;  in  his 
life  it  must  go  to  him,  or  to  such  creditors  or  encumbrancers  as  may  have 
a  legal  claim.' 


B.     Contribution  and  Exoneration. 

WOODS   V.  WALLACE. 

SuPEEiOR  Court  of  Judicature  of  New  Hampshire.     1854. 

•  [Beported  10  Fast.  384.] 

Bill  in  equity.  The  bill  alleged  that  the  plaintiff  was  the  widow 
of  Aaron  Woods,  late  of  Nashville ;  that  during  the  coverture  said 
Aaron  was  seised  of  the  premises  in  which  the  plaintiff  claims  dower 
in  this  bill.  It  is  further  alleged  that  on  the  7th  day  of  December, 
1849,  while  so  seised,  the  said  Aai-on  conveyed  the  premises  in  mort- 
gage to  one  Z.  Shattuck,  to  secure  the  paj-ment  of  the  promissory  note 
of  said  Aaron  to  said  Shattuck,  which  mortgage  was  in  no  wise  signed 
by  the  plaintiff,  and,  moreover,  the  note  thus  secured  has  never  been 
paid.     The  bill  further  alleged  a  mortgage  made  by  said  Aaron  to 

1  The  rest  of  the  case,  relating  to  the  question  of  alimony,  is  omitted.    The  alimony 
was  postponed  to  the  claim  of  the  judgment-creditor. 
See  next  case. 
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Benjamin  M.  Farley,  Esq.,  to  secure  the  paj'ment  of  a  promissory  note 
for  $500  from  said  Aaron  to  said  Farley,  and  the  plaintiff  signed  said 
deed,  and  thereby  relinquished  her  right  of  dower  in  the  premises,  as 
against  the  last-named  mortgagee. 

It  alleged,  also,  that  the  defendant  purchased  and  took  an  assign- 
ment of  the  Farley  mortgage. 

The  bill  further  averred  the  death  of  said  Aaron  Woods,  and  also  a 
sale  by  A.  W.  Sawyer,  his  administrator,  of  all  his  right  in  equity  of 
redeeming  the  mortgaged  premises,  to  the  defendant.  The  seisin  of 
the  husband  during  coverture,  tlie  execution  of  the  mortgage  to  Shat- 
tuck,  and  also  of  the  Farlej'  mortgage,  and  the  assignment  of  them  to 
the  defendant,  as  well  as  the  sale  of  the  equity  of  redemption  to  the 
defendant,  were  admitted  by  the  answer,  and  are  not  facts  in  contro- 
vers}'  between  the  parties. 

The  complainant  furthermore  averred  an  offer  to  pay  the  defendant 
her  fair  proportion  of  the  amount  of  the  Farley  mortgage,  and  prayed 
that  her  dower  might  be  adjudged  and  duly  assigned  to  her  in  the 
premises. 

Farley^  for  the  plaintiff. 

A.  W.  Sawyer,  for  the  defendant. 

Woods,  J.  Upon  this  state  of  facts  alleged  and  admitted,  the  mort- 
gage to  Shattuck  can  furnish  no  answer  to  the  claim  of  dower  made  by 
the  plaintiff.  It  was  simply  a  deed  of  mortgage,  made  by  the  husband 
alone,  during  the  coverture,  and  could  not  affect  the  plaintiffs  rights. 
The  husband  can  no  more"  encumber  or  defeat  the  right  of  dower  of  the 
wife  by  a  mortgage,  in  this  State,  than  he  can  convej'  it  by  an  abso- 
lute deed.  It  is  familiar  law  in  this  State  that  the  husband's  conve}'- 
ance  will  in  no  wise  affect  his  wife's  right  of  dower.  It  can  onlj'  be 
done  by  her  own  act.  Indeed,  we  are  not  aware  that  it  is  claimed  that 
he  can  affect  or  defeat  her  estate  by  his  individual  conveyance.  The 
Shattuck  mortgage,  then,  ma,y  be  laid  out  of  the  case.  The  mortgage 
deed  to  Farley  was  sighed  by  the  plaintiff  as  well  as  her  husband,  and 
her  claim  of.  dower  in  the  premises  thereby  relinquished,  as  against  the 
grantee  in  that  deed,  his  heirs  and  assigns.  Is  the  plaintiff  entitled  to 
dower  in  the  premises,  and  if  so,  is  she  entitled  to  the  extent  of  the 
use  of  one  third  of  the  premises,  upon  making  contribution  in  the  man- 
ner proposed  in  the  bill  ?  These  are  the  questions  arising  upon  the 
bill  and  answer.  The  claim  of  dower  made  in  this  case  does  not  rest 
upon  the  mere  right  in  equity  of  reclemption  of  the  husband.  It  is, 
however,  well  settled  that  a  widow  is  dowable  of  an  equity  of  T'edemp- 
tion.  To  be  sure,  it  is  not  a  right  which  can  be  enforced  at  common 
law,  but  is  to  be  worked  out  through  the  aid  of  the  courts  of  equity, 
according  to  the  rules  and  principles  governing  those  courts,  where  the 
rights  of  all  the  parties  interested  can  be  considered  and  settled,  or 
perhaps  upon  a  petition  under  chapter  one  hundred  and  thirty-one  of 
the  Revised  Statutes,  relating  to  mortgages  of  real  estate.  Cass  v. 
Martin,  6  N.  H,  Eep.  25. 
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At  the  date  of  the  deed  Woods  and  wife  each  had  distinct  rights  in 
the  land.  The  plaintiff  had  an  inchoate  right  of  dower  in  the  premises, 
which,  as  against  all  persons  but  such  as  claim  by  or  from  herself,  be- 
came perfect  upon  the  death  of  her  husband.  The  husband  had  the 
remaining  interest  in  the  premises.  The  interest  of  each  in  the  land 
was  encumbered  bj'  the  act  of  each  in  the  execution  of  the  deed. 
Neither  of  the  mortgagors  could  redeem  as  against  the  mortgagee, 
without  the  paj'ment  of  the  whole  debt  ^hich  the  mortgage  was  in- 
tended to  secure.  Cass  v.  Martin,  6  N.  H.  Rep.  25  ;  Gibson  v.  Cre- 
hore,  5  Pick.  146  ;  Robinson  et  al.  v.  Leavitt,  7  N.  H.  Rep.  74  ;  JRvssell 
V.  Austin,  1  Paige,  192  ;  2  Powell  on  Mortgages,  689. 

At  present  the  plaintiff  has  a  right  of  dower  encumbered  bj-  the 
mortgage,  and  the  defendant  has  the  right  in  equity  of  the  husband,  and 
also  holds  the  mortgage  interest  by  purchase  and  assignment. 

Can  the  widow  be  permitted  to  enjoy  any  interest  in  the  premises, 
excepting  upon  the  payment  by  her  of  the  whole  Farley  mortgage  debt 
to  the  defendant?  Or  maj'  she  entitle  herself  to  be  endowed  of  anj- 
part  of  the  estate  upon  payment  of  her  fair  proportion  of  the  debt 
according  to  her  dower  interest?  The  bill  and  answer  show  that  tlie 
defendant  set  off  to  the  plaintiff  an  interest  in  the  premises  less  than 
one  third  part.  But  we  are  of  the  opinion  that  she  was  entitled,  upon 
making  her  proper  contribution,  to  a  greater  share  or  interest.  Upon 
payment  of  her  proper  share  of  the  debt  she  was  entitled  to  be  let  in 
upon  her  dower  in  the  same  manner  in  which  she  would  have  been 
entitled  if  she  had  never  encumbered  the  estate  by  the  execution  of 
the  mortgage. 

If  we  look  at  the  exact  relation  of  the  several  parties  to  the  estate, 
we  think  the  rights  of  each  will  be  apparent.  The  defendant,  in  the 
first  place,  purchased  the  Farley  mortgage,  and  it  was  assigned  to  him 
upon  his  paAing  the  amount  of  it.  He  subsequently  purchased  the 
right  which  Aaron  Woods  had  at  his  death  to  redeem  the  premises. 
After  the  purchase  of  the  equitj'  of  redemption,  as  we  conceive,  he 
stood  in  the  same  position,  and  had  the  same  rights  which  he  would 
have  had  if  he  had  first  purchased  the  equity  of  redemption,  and  after- 
wards had  paid  the  amount  of  the  mortgage,  or  had  taken  an  assign- 
ment of  it.  In  either  case  he  would  be  in  equity  and  in  law  the 
purchaser  and  owner  of  the  mortgage  by  way  of  redemption.  The 
plaintiff  also  has  the  same  rights  in'  the  estate  that  she  would  have  had 
if  the  purchase  of  the  equity  had  been  made  by  the  defendant,  in  the 
first  instance,  and  the  mortgage  afterwards.  She  has  an  interest  in 
the  estate  mortgaged,  she  having  executed  a  mortgage  deed  only,  and 
not  an  absolute  deed  to  the  mortgagee. 

Having  an  interest  in  the  premises,  she  has,  like  all  other  parties 
thus  situated,  a  right  to  redeem.    That  is  a  universal  principle. 

What  is  she  to  do  to  entitle  herself  to  redeem,  or  how  is  she  to  avail 
herself  of  her  right  to  redeem  ? 

The  defendant,  when  he  purchased,  and  so  long  as  he  held  the  mort 
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gage  interest  onlj-,  of  Farlej-,  was  entitled  to  receivie  of  the  plaintiff,  or 
of  any  one  holding  the  equitj-  of  redemption,  the  entire  sum  secured 
b^-  the  mortgage.  There  was  no  principle  of  law  or  equitj'  that  could 
conflict  with  that  right.  Upon  no  ground  could  the  plaintiff,  or  any 
other  one  holding  the  equity  of  redemption,  redeem,  short  of  a  pay- 
ment of  the  entire  sum  secured  by  the  mortgage.  Cass  v.  Martin; 
Mobinson  6t  al.  v.  Leamtt,  and  Mossiter  v.  Cossit,  before  cited. 

But  when  the  defendant  purchased  the  equity,  she  became  entitled, 
as  against  him,  to  be  endowed  of  one  third  part  of  the  premises,  upon 
contributing  her  just  proportion  of  the  mortgage  debt,  according  to  the 
value  of  heir  interest. 

We  think  it  would  be  idle  to  hold  that  the  defendant  was  entitled  to 
receive  the  whole  amount  of  the  mortgage  before  the  complainant  could 
be  let  in  upon  her  dower  estate ;  for  if  she  should  so  paj'  the  amount 
of  the  mortgage,  she  would  clearlj'  be  entitled  to  the  whole  premises, 
until  contribution  should  be  made  to  her  by  the  defendant.  Swaine  v. 
Perine,  5  Johns.  Ch.  Rep.- 482  ;  Call  v.  Sutman,  7  Greenl.  102  :  Rob- 
inson V.  Leavitt,  ubi  supra,  and  cases  there  cited.  The  estate  of  each 
in  the  land  was  liable  for  the  whole  mortgage  debt.  He  could  avail 
himself  of  the  equit}-  of  redemption  purchased  b}-  him  at  the  admin- 
istrator's sale  in  no  other  way  than  by  contributing  his  fair  proportion 
of  the  mortgage  debt.     Taylor  v.  Bassett,  3  N.  H.  Rep.  294. 

Why,  then,  should  she  be  driven  to  the  idle  ceremony  of  paying  the 
whole  mortgage,  thereby  giving  the  defendant  the  right  to  regain  his 
interest  in  the  premises  by  refunding  to  her  his  share  ?  Such  a  course, 
we  think,  is  not  required,  nor  is  it  in  accordance  with  well  considered 
decisions  in  like  cases. 

Perhaps  another  view  of  the  case  may  be  taken,  leading  to  the  same 
result.  The  purchase  of  the  interest  of  Aaron  Woods  in  the  estate, 
that  is,  of  the  equity  of  redemption,  may  well  be  considered  as  an  ex- 
tinguishment of  so  much  of  the  mortgage  debt  as  shall  bear  the  same 
proportion  to  the  whole  debt  secured  by  the  mortgage,  as  the  value  of 
tliat  interest  in  the  premises  bears  to  the  whole  interest  of  both  the 
mortgagors  —  or  the  whole  estate.  Certainly  that  is  an  equitable  view. 
It  is  the  duty  of  a  purchaser  of  an  equity  to  redeem  from  the  mort- 
gage. If  he  holds  the  mortgage  it  should  be  considered  as  extin- 
guished to  that  extent.  To  entitle  herself,  then,  to  be  endowed,  the 
complainant  must  pay  the  balance  to  the  defendant,  or  offer  to  do  it. 
Tliis  she  did  offer  to  do.  And  so  upon  paying  the  same  into  court 
after  its  amount  shall  be  ascertained  by  an  auditor  or  master  appointed 
for  the  purpose,  she  will  be  entitled  to  have  her  dower  set  off  to  her  in 
the  premises. 

Let  a  decree  be  entered  accordingly} 

J  Contra,  McCaie  y.  Bellows,  7  Gray,  148  (1856). 
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McCABE  V.  SWAP. 

McCABE  V.   BELLOWS. 

Sdpreme  Judicial  Court  of  Massachusetts.     1867. 

[Reported  14  Allen,  188.] 

The  Jirst  of  these  cases  was  a  writ  of  dower,  to  which  the  tenant 
pleaded  that  the  demandant  had  released  and  convejed  away  her 
dower,  and  that  there  was  an  outstanding  mortgage  upon  the  de- 
manded premises  which  the  demandant  must  redeem  before  dower 
could  be  decreed. 

At  the  trial,  before  JBigelow,  C.  J.,  the  title  appeared  to  be  as 
follows :  — 

1.  A  mortgage  of  the  premises  by  Michael  McCabe,  the  demand- 
ant's husband,  to  Stephen  S.  Seavy,  dated  September  IG,  1846,  to 
secure  a  promissorj'  note.  The  demandant  joined  in  this  mortgage, 
to  release  dower.  2.  Deed  of  quitclaim  from  Michael  MeCabe  to 
Samuel  M.  Bellows,  dated  June  27,  1851,  containing  the  following 
provisions  :  "  Said  premises  are  subject  to  a  mortgage  given  by  said 
McCabe  to  Stephen  S.  Seavy,  bearing  date  September  15th,  1846,  on 
which  there  is  now  due  about  the  sum  of  four  hundred  and  thirty 
dollars,  which  mortgage  said  Bellows  assumes  and  agrees  to  paj'  as  a 
part  of  the  consideration  of  this  deed ;  and  said  Bellows  agrees  to  pay 
the  amount  now  due  on  said  mortgage,  and  save  said  McCabe  harm- 
less by  reason  of  the  same."  The  demandant  did  not  sign  this  deed. 
3.  Deed  of  quitclaim  from  said  Bellows  to  Isabella  Swap,  the  tenant, 
dated  October  4th,  1851.  4.  Assignment  of  the  above-named  mort- 
gage by  said  Seavy  to  said  Bellows,  dated  October  11th,  1851. 

The  demandant  contended  that  the  mortgage  was  extinguished ;  and, 
to  meet  this  claim,  the  tenant  offered  certain  testimony,  which  is  suffi- 
ciently stated  in  the  opinion,  for  the  purpose  of  showing  that  the  inten- 
tion of  Bellows  and  Michael  McCabe  was  to  keep  the  mortgage  alive. 
The  evidence  was  admitted  de  bene. 

The  second  cause  was  a  bill  in  equity  to  redeem  the  same  premises 
from  the  mortgage,  and  is  the  same  cause  in  which,  at  former  stages 
thereof,  decisions  of  this  court  are  reported  in  7  Gray,  148,  and  1  Allen, 
269. 

These  causes  were  reserved  for  the  determination  of  the  whole  court, 
with  the  agreement  that  if  the  demandant  should  be  found  entitled  to 
recover  in  her  writ  of  dower,  judgment  should  be  entered  therefor,  and 
for  damages  to  be  determined  by  an  assessor ;  and  the  bill  in  equity 
should  be  dismissed ;  otherwise,  judgment  for  the  tenant  in  the  writ 
of  dower,  and  such  decree  in  the  bill  in  equity  as  justice  might 
require. 

2>.  S.  Richardson  and  G.  Stevens,  for  the  demandant. 

W.  P   Webster,  for  the  tenant. 
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Wells,  J.  The  tenant  resists  the  claim  of  dower  by  setting  np  a 
mortgage  in  which  the  demandant  released  dower,  and  which  was 
assigned  to  Bellows  a  few  daj's  after  his  deed  to  the  tenant. 

Assuming  that  the  tenant,  under  her  deed  of  quitclaim  and  release 
from  Bellows,  is  entitled  to  avail  herself  of  all  his  rights,  although  after 
acquired,  the  questions  arise,  1st,  Whether  the  writ  of  dower  is  barred 
by  this  mortgage  title  ;  if  not,  then  2dly,  Whether  the  demandant  is  to 
have  dower  in  the  equitj'  onl3',  or  in  the  whole  estate. 

The  decisions  since  the  adoption,  in  the  Revised  Statutes,  of  the 
provisions  contained  in  the  General  Statutes,  c.  90,  §  2,  establish  these 
propositions :  — 

I^irst.  When  a  purchaser  pays  off  a  mortgage,  to  which  the  right  of 
dower  would  be  subject,  merely  to  clear  the  estate  of  the  encumbrance, 
and  not  by  virtue  of  any  obligation  to  pay  the  mortgage  debt,  and  takes 
an  assignment,  or  a  conveyance  of  his  interests  from  the  mortgagee,  he 
may  stand  on  the  mortgage  title,  if  he  please,  and  then  no  dower  can 
be  assigned  without  payment  of  the  whole  mortgage  debt  by  the  de- 
mandant. Strong  v.  Converse,  8  Allen,  557.  McCabe  v.  Bellows, 
7  Gray,  148. 

Second.  If,  in  such  case,  the  mortgage  be  discharged,  then  he  will  be 
held  to  have  redeemed,  and  the  widow  will  take  her  dower  in  the  equity, 
or  by  contribution,  as  she  may  elect,  under  Gen.  Sts.  c.  90,  §  2.  Newton 
V.  Cook,  4  Gray,  46. 

Third.  But  if  the  mortgage  debt  be  paid  by  the  debtor,  or  from  his 
property,  or  in  his  behalf,  then  the  payment  will  be  treated  as  a  satis- 
faction and  discharge  of  the  mortgage,  and  the  widow  will  be  remitted 
to  her  full  right  of  dower.     Wedge  v.  Moore,  6  Cush.  8. 

Fourth.  The  paj'ment  will  be  held  to  be  made  in  behalf  of  the 
debtor,  when  there  is  an  obligation  imposed  bj-  the  grantor  upon  the 
purchaser  to  assume  and  pay  the  debt  as  his  own  ;  or  when  the  grantor 
furnishes  the  means  for  the  payment ;  as  where,  by  the  terms  of  the 
convej'ance,  the  entire  estate  is  sold,  and  the  seller  leaves  a  sufficient 
part  of  the  purchase- money  in  the  hands  of  the  grantee  for  the  pur- 
pose. Brown  v.  Lapham,  3  Cush.  651.  In  such  cases,  if  the  pur- 
chaser take  an  assignment  of  the  mortgage  to  himself,  he  will  not  be 
allowed  to  set  it  up,  but  the  legal  title  thus  acquired  will  be  held  to 
merge  in  the  equity.  Bolton  v.  Ballard,  13  Mass.  227.  Snow  v. 
Stevens,  15  Mass.  278. 

It  is  said  that  "  mergers- are  odious  in  equity."  Gibson  v.  Crehore, 
3  Pick.  475-482.  It  is  undoubtedly  so  whenever  injustice  will  be 
worked  thereby.  But  when  a  party,  for  the  purpose  of  defeating  a 
meritorious  right  in  another,  sets  up,  as  a  subsisting  title,  a  mortgage 
which  it  was  his  duty  to  paj-,  equity  is  equally  ready  to  manifest  its 
aversion  to  such  an  attempt ;  and  we  think  that  both  law  and  equitj^ 
coincide  in  declaring  against  it.  This  we  understand  to  be  the  real 
doctrine  of  the  proposition  in  Gibson  v.  Crehore,  which  has  since  been 
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repeatedly  quoted  and  approved,  viz.,  that  an  assignment  "sliall  or 
shall  not  operate  as-  an  extinguishment  of  the  mortgage,  according  as 
the  interest  of  the  partj'  taking  this  assignment  maj'  be,  and  according 
to  the  real  intent  of  the  parties."  It  "  does  not  so  much  depend  upon 
the  form  of  words  used,  as  upon  the  relations  subsisting  between  the 
parties."  Brown  v.  Laphani,  3  Cush.  554.  Accordinglj-  an  assign- 
ment in  form  is  held  to  be  an  extinguishment,  when  the  justice  of  the 
case  requires  it.      Wade  v.  Howard,  6  Pick.  492. 

In  this  case,  the  deed  from  McCabe  to  Bellows  expressly  stipulates 
that  Bellows  "  assumes  and  agrees  to  paj'"  the  mortgage  "  as  a  part 
of  the  consideration  of  this  deed ;  and  said  Bellows  agrees  to  paj'  the 
amount  now  due  on  said  mortgage,  and  save  said  McCabe  harmless  b3- 
reason  of  the  same."  The  acceptance  of  this  deed  made  the  amount 
due  on  the  mortgage  the  debt  of  Bellows,  which  McCabe  and  his  repre- 
sentatives could  have  compelled  him  to  pay.  Pike  v.  Brown,  7  Cush. 
133.  Bramaii  v.  Dowse,  12  Cush.  227.  Bellows,  by  paying  the  mort- 
gage debt  according  to  his  obligation,  could  have  no  interest  nor  intent, 
which  the  law  would  favor  or  recognize,  to  set  it  up  against  his  grantor 
or  any  one  standing  upon  his  right. 

The  testimony  of  Hildreth,  admitted  de  bene,  shows  an  agree- 
ment between  himself  and  Bellows,  by  which  he  was  to  advance  the 
money  to  enable  Bellows  to  procure  an  assignment  of  the  mortgage  to 
Hildreth,  "  to  cut  off  this  claim  of  dower."  So  far  as  this  testimony 
was  oflFered  to  prove  an  intent  to  preserve  the  mortgage  title  outstand- 
ing against  the  demandant,  it  is  incompetent,  because,  as  already  shown, 
the  law  will  not  permit  Bellows  to  carry  such  an  intent  into  effect.  It 
cannot  be  allowed  to  contradict  the  writing,  which  shows  an  assignment 
to  Bellows.  And  although  it  might  establish  a  trust  in  BeUows,  if  he 
could  hold  the  assignment  as  a  valid  title,  it  cannot  do  so  against  the 
countervailing  equities,  which  require  that  it  should  be  extinguished. 

The  testimonj'  of  Bellows  is  in  some  respects  contradictory  to  that  of 
Hildreth,  in  relation  to  the  transaction  of  the  purchase  of  the  mortgage 
from  Seavy  ;  it  is  contradictory  to  his  deed  from  McCabe  in  respect  to 
the  mortgage  debt  forming  part  of  the  consideration  given  for  the  land  ; 
and  contradictory,  one  part  with  another,  in  itself;  so  that  it  is  difficult 
to  say  what  it  does  tend  to  prove.  But  it  does  not  seem  to  raise  any 
questions  other  than  those  already  disposed  of.  It  does  tend  to  show, 
however,  apparently,  that  in  his  purchase  from  McCabe,  the  encum- 
brance of  the  right  of  dower  was  allowed  for  in  the  consideration  ;  so 
that  it  strengthens  the  equity  of  the  conclusion  to  which  we  arrive, 
which  is,  that  the  demandant  is  entitled  to  recover  her  full  dower  in 
the  premises.  The  case  must  accordingly  be  sent  to  an  assessor  to 
ascertain  and  report  the  amount  to  which  she  is  entitled  as  damages 
for  the  detention  thereof. 

As  a  result  of  this  conclusion  the  suit  in  equity,  argued  with  this, 
McCabe  v.  Bellows^  must  be  dismissed,  as  the  plaintiff  has  her 
remedy  at  law. 
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CREECY  V.  PEAECE. 

Supreme  Coukt  of  North  Carolina.     1873. 

[Beported  69  N.  0.  67.] 

This  was  a  petition  for  dower,  first  heard  before  the  clerk  of  the 
Superior  Court  of  Chowan  Count}',  and  afterwards  before  his  Honor, 
Albertson,,  3. 

The  facts  of  the  case  were  shortly  these  :  Augustus  R.  Creecy  died 
in  the  county  of  Chowan  in  November,  1872,  leaving  the  petitioner, 
his  widow,  and  several  children,  who  are  defendants.  In  his  lifetime 
he  owned  a  tract  of  land,  which  he  mortgaged  to  one  John  Roberts, 
for  fifteen  hundred  dollars,  which  remained  unpaid  at  the  time  of  his 
death.  The  defendant,  Pearce,  administered  on  his  estate  and  found  it 
to  be  insolvent. 

In  her  petition,  the  widow  prayed  to  have  the  third  part  of  -the  land 
exonerated,  by  having  the  mortgage  debt  paid  out  of  the  personal 
estate,  and  that  part  of  the  land  not  assigned  to  her  for  dower.  The 
defendant,  Hathaway,  as  a  creditor,  on  behalf  of  himself  and  the  other , 
creditors,  was  made  a  part}'  defendant  and  opposed  the  petition.  The 
clerk  of  the  Superior  Court  gave  judgment  in  favor  of  the  petitioner, 
which  was  approved  by  the  judge,  and  the  defendant,  Hathawaj',  prayed 
and  obtained  an  appeal  to  the  Supreme  Court. 

No  counsel  appeared  in  this  court  for  the  defendants. 

Smith  and  Strong,  for  the  plaintiflf. 

Pearson,  C.  J.  A  widow  as  against  the  legatees  or  distributees  has 
an  equity  for  exoneration,  that  is,  to  have  a  debt  of  her  husband,  which 
is  a  charge  upon  the  land,  paid  out  of  the  personal  estate,  it  being  the 
primary  fund  for  the  payment  of  debts.  So  a  widow  as  against  the 
devisees  or  heirs  has  an  equity  for  exoneration.  Carson  v.  Cowper, 
63  N.  C.  Rep.  386 ;  Smith  v.  Gilmer,  64  N.  C.  Rep.  546. 

In  this  case,  the  question  is  in  regard  to  the  right  of  the  widow  as 
against  creditors  of  her  husband.  But  for  the  mortgage  on  the  land 
to  secure  the  debt  due  to  Roberts,  the  right  of  dower  has  priority  over 
creditors  in  respect  to  the  real  estate.  Suppose  the  widow  relieves  the 
land  from  this  encumbrance,  and  takes  an  assignment  of  the  Roberts 
debt,  she  then  stands  in  his  shoes,  and  has  a  right  to  have  the  land 
sold,  and  proceeds  of  sale  applied  for  the  exoneration  of  her  right  to 
dower.    This  is  clear,  and  there  is  no  difficulty  in  respect  to  the  land. 

When  the  widow,  standing  in  her  own  shoes,  or  in  the  shoes  of  the 
creditor  Roberts,  insists  that  for  her  exoneration,  the  other  creditors 
must  give  waj',  and  let  the  debt  of  Roberts  be  first  paid  out  of  the  per- 
sonal estate,  upon  which  neither  she  nor  Roberts  has  any  lien  or 
priority,  this  court  is  unable  to  see  anj'  ground  on  which  the  claim  can 
be  supported.     True,  the  personal  estate  is  the  primary-  fund  for  the 
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payment  of  debts,  but  the  defendant,  Hathawaj-,  and  other  creditors 
have  tlie  same  right  as  against  the  personal  estate  as  Roberts  has  ;  so 
the  widow  can  take  nothing  by  standing  in  his  shoes,  for  his  priority  by 
force  of  the  mortgage  is  only  in  respect  to  the  land. 

Dower  is  not  subject  to  the  debts  of  the  husband,  except  debts 
charged  on  the  land,  but  on  what  principle  is  it,  that'  a  debt,  because 
charged  upon  the  land,  is  also  to  have  priority  in  respect  to  the  per- 
sonal estate?  "We  can  see  none,  and  the  able  counsel  of  the  plaintiff 
did  not  suggest  anj-  that  needs  further  comment. 

The  judgment  in  the  court  below  will  be  modified  so  as  to  direct  a 
sale  of  the  two-thirds  of  the  land  not  embraced  by  the  dower,  and  the 
reversion  in  the  other  third,  the  proceeds  of  sale  to  be  applied  to  the 
Roberts  debt,  and  the  residue  of  the  Roberts  debt  to  be  paid  ratably 
out  of  the  personal  estate  in  the  course  of  administration,  and  if  there 
be  still  anj-  part  of  the  Roberts  debt  unsatisfied,  it  will  be  a  charge  on 
the  dower  land. 

We  considered  the  question  whether  in  the  distribution  of  the  per- 
sonal estate,  the  Roberts  debt  ought  to  be  taken  pro  rata  on  the  whole 
debt,  or  on  the  debt,  minus  the  amount  that  may  be  realized  out  of  the 
mortgage.  We  are  satisfied  the  latter  is  the  true  principle,  for  if  the 
whole  debt  draws  a  dividend,  the  other  creditors  would  have  a  right  of 
subrogation  so  as  to  have  the  benefit  of  the  collateral  security.  So  the 
result  would  be  the  same ;  and  we  adopt  the  analogy  in  bankrupt  cases 
where  a  creditor  having  collateral  security  is  only  allowed  to  prove  the 
balance  after  exhausting  the  collateral  security. 

The  decision  will  be  modified  accordingly,  and  the  costs  be  paid  out 
of  the  fund  realized  by  a  sale  of  the  real  estate. 

This  will  be  certified. 

Pee  Curiam.  Judgment  accordingly. 


CAMPBELL   V.   CAMPBELL. 

Court  of-  Chancery  of  New  Jersey.     1879. 

[Beported  30  N.  J.  Eq.  415.] 

Bill  for  dower.    On  final  hearing  on  pleadings  and  proofs. 

Messrs.  Collins  and  Corbin,  for  complainant. 

Mr.  Wm.  A.  Lewis,  for  defendants. 

The  Chancellor.  [Hon.  Theodore  Rcnyon.]  Neil  Campbell  died 
in  1877,  intestate,  leaving  a  widow,  but  no  children.  His  heirs-at-law 
are  his  brothers  and  a  sister.  His  widow  files  her  bill  for  discovery, 
and  to  ascertain  and  establish  her  rights  as  to  dower,  and  for  the 
assignment  of  her  dower  accordingly,  in  certain  real  estate  in  this 
State,  of  which  he  died  seised,  or  in  which  he  had  an  interest.  For  a 
number  of  years  prior  to  his  death  he  was  engaged  in  business,  in  part- 
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nersbip  with  Richard  C.  "Washburn,  under  the  firm  name  of  Washburn 
&  Campbell.  The  business  of  the  firm  is  not  j'et  completel}-  settled. 
Mr.  Campbell  was,  at  his  death,  the  owner  of  real  estate  which  was  his 
individual  property,  and  he  was  interested,  as  a  partner,  in  real  estate 
which  belonged  to  the  firm  of  Washburn  &  Campbell.  Of  the  real 
estate  owned  by  him  individuallj',  some  was  free  from  mortgage,  some 
was  subject  to  mortgage  which  had  been  put  upon  it  by  him,  and  the 
rest  was  subject  to  inortgage  which  was  upon  it  when  he  bought  it,  and 
subject  to  which  it  was  conveyed  to  him,  the  amount  of  the  mortgage 
being  allowed  to  him  as  so  much  of  the  purchase-money  of  the  propertj', 
and  he  having  expressly,  as  between  him  and  his  grantor,  assumed  the 
payment  thereof. 

It  is,  of  course,  unnecessaiy  to  speak  of  the  real  estate  owned  bj' 
him  individually  which  was  not  subject  to  any  encumbrance.  It  is 
almost  equally  so  w^ith  regard  to  that  part  of  such  real  estate  which  is 
subject  to  mortgage  put  thereon  by  him.  His  personal  estate  is  bound 
to  exonerate  that  land  from  the  burden  of  the  mortgage.  Keene  v. 
Munn,  1  C.  E.  Gr.  398  ;  McLenahan  v.  McLenahan,  3  C.  E.  Gr.  101. 

As  to  that  which  was  purchased  by  him,  subject  to  mortgage,  the 
amount  of  which  was  allowed  to  him  as  so  much  of  the  purchase- 
money,  and  the  paj'ment  whereof  he  assumed,  his  personal  estate  is 
not  bound  to  exoneration.  In  such  case,  to  make  his  personal  estate 
primarily  liable,  there  must  be  clear  evidence  of  an  intention  to  make 
the  mortgage  debt  his  own.  The  weight  of  authoritj-,  both  in  this 
country  and  in  England,  is,  that  the  personal  estate  is  not  primarily 
liable,  unless  the  grantee  has  not  merely  made  himself  answerable  for 
the  payment  of  the  mortgage,  but  has  made  the  debt  directh'  and  abso- 
lutely his  own,  or  has  in  some  other  way  manifested  an  intention  to 
throw  the  burden  on  the  personaltj'.  But  the  point  under  considera- 
tion was  directly  passed  upon  and  decided  in  McLenahan  v.  McLena- 
han, ubi  sup.  There  the  amount  of  the  mortgage  had  been  allowed  to 
the  intestate  as  so  much  of  the  purchase-money.  See,  also,  Crowell  v. 
Hospital  of  Saint  Barnabas,  12  C.  E.  Gr.  650,  and  King  v.  Whiteley, 
1  Hoffm.  Ch.  477. 

The  real  estate  of  a  partnership,  purchased  with  partnership  funds, 
or  for  the  use  of  the  firm,  is  subjected  to  the  doctrine  of  equitable  con- 
version, so  far  as  necessary  for  the  purposes  of  the  partnership,  but 
otherwise  it  retains  its  legal  character  and  incidents.  It  is,  in  equity, 
chargeable  with  the  debts  of  the  copartnership ;  and  any  balance  which 
may  be  due  from  one  copartner  to  anotlier,  on  the  winding  up  of  the 
affairs  of  the  firm,  and  as  between  the  heirs-at-law  and  the  personal 
representatives  of  a  deceased  partner,  his  share  of  the  surplus  of  that 
real  estate  remaining,  after  paying  the  debts  and  adjusting  all  the 
equitable  claims  of  the  different  members  of  the  firm  as  between  them- 
selves, is  to  be  considered  and  treated  as  real  estate.  The  widow 
of  such  deceased  partner  will  be  entitled  to  dower  in  his  share  of  any 
real  estate  of  the  firm  not  required  for  the  payment  of  such  debts  and 
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the  adjusting  of  such  equitable  claims.  ZJTder  v.  Semple,  5  C.  E.  Gr. 
228 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  165 ;  Shearer  v.  Shearer,  108 
Mass.  107 ;  1  Washb.  on  R.  P.  (4th  ed.)  669 ;  1  Scribner  on  Dower, 
536;  Foster's  Appeal,  74  Pa.  St.  391.^ 


SECTION   VI. 

ELECTION. 


BIRMINGHAM  v.   KIRWAN. 

Chancery  in  Ireland.     1805. 

[Repnrted  2  Sch.  &  L.  444.] 

Nicholas  Birmingham,  being  seised  of  real  estates  in  fee  simple,  and 
possessed  of  considerable  personal  estate,  on  the  25th  day  of  October, 
1793,  made  his  last  will,  whereby  he  devised  his  personal  property  to 
trustees,  upon  trust  out  of  th6  rents  and  profits,  or  by  sale  or  mortgage 
thereof,  to  pay  all  such  just  debts  of  every  kind,  as  he  should  happen 
to  owe  upon  his  decease :  and  next,  to  raise  a  sum  of  £4000 :  of  which 
sum  he  directed  that  £200  should  be  paid  to  his  wife,  Elizabeth  Birming- 
ham, and  the  remainder  in  various,  proportions  to  his  sisters,  and  other 
persons.  "And  as  to  my  demesne,  containing  about  170  acres  or 
thereabouts,  together  with  my  house,  offices,  and  gardens,"  the  testator 
devised  the  same  "on  further  trust  to  permit  and  suffer  my  beloved 
wife  to  hold  and  enjoy  the  same  during  her  natural  life,  she  paying 
yearly  every  year  during  her  life  13s.  for  every  acre  contained  in  my 
said  demesne,  exclusive  of  bog ;  to  keep  the  said  house,  offices,  and 
garden  in  perfect  repair ;  and  not  to  set  to  any  person,  save  such  person 
as  shall  be  in  possession  of  the  remainder."  And  as  to  all  the  residue 
T)f  the  said  lands,  subject  to  the  payment  of  his  debts  and  legacies  as 
aforesaid,  the  same  were  devised  to  the  use  of  John  Birmingham  for 
life,  remainder  to  his  son  Nicholas  Birmingham,  his  heirs  and  assigns. 
And  as  to  all  his  personal  estate  (save  his  stock  of  cattle,  household 
furniture,  and  plate,  which  he  had  previously  bequeathed  to  his  wife) 
the  testator  bequeathed  the  same  to  his  executors,  to  be  by  them  applied 
so  far  as  the  same  would  reach,  in  exoneration  of  his  real  estates,  by 
applying  the  same  to  the  payment,  first  of  debts,  and  then  of  legacies. 

The  testator  died  on  the  26th  of  November,  1793  ;  and  his  widow 
afterwards  intermarried  with  Richard  Burke.  This  bill  was  filed  in 
1796  bj'  James  and  John  Birmingham  against  Mr.  and  Mrs.  Burke, 
and  against  Kii-wan  and  other  elegit  creditors,  who  had  gotten  possession 
of  pai;t  of  the  estate  devised :  and  on  the  9th  of  December,  1799,  a 
decree  was  made,  whereby  it  was  referred  to  the  master,  amongst  other 

1  See  Woodward-Holmes  Co.  v.  Nudd,  58  Minn.  236  (1894). 
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things,  to  take  an  account  of  the  real  and  personal  estate  of  Nicholas 
Birmingham,  the  testator,  into  whose  hands  the  same  came,  and  how 
disposed  of;  and  also  an  account  of  his  debts,  legacies,  and  funeral 
expenses. 

Thereupon  the  master,  on  the  22d  day  of  July,  1803,  reported,  that 
the  testator  died  seised  of  a  fee  simple  estate  of  the  clear  yearly  value 
of  £80t) :  and  that  upon  his  death,  his  house  and  demesne,  containing 
175  acres,  came  into  the  hands  of  Elizabeth  Birmingham,  by  virtue  of 
said  devise,  at  the  rent  of  13s.  during  her  life  :  and  that  the  remainder 
of  the  lands  had  gone  into  the  hands  of  the  defendant  Kirwan,  and  other 
elegit  creditors.  He  further  reported,  that  upon  the  23d  day  of  Jan- 
uary, 1797,  one-third  part  of  said  lands  came  into  the  hands  of  said 
Elizabeth,  now  the  wife  of  Richard  Burke,  Esq.,  by  virtue  of  a  writ  of 
dower  ;  that  the  said  Richard  and  Elizabeth  then  remained  in  possession 
thereof,  and  of  the  rents,  issues,  and  profits  thereof :  and  that  the 
remaining  two-thirds  of  said  lands  came  into  the  hands  of  Nicholas 
Birmingham,  the  plaintiff,  on  or  about  the  13th  day  of  December, 
1799.  And  the  master  further  reported  a  sum  of  £4545  as  due  for 
principal  and  mterest  on  the  footing  of  the  several  legacies  in  said  will 
mentioned. 

The  cause  now  came  on  to  be  heard  upon  exceptions  and  merits. 
The  third  exception  was,  that  the  master  had  charged  interest  oa  the 
several  legacies  bequeathed  by  the  said  N.  Birmingham,  although  by 
the  decree  he  was  not  warranted  so  to  do :  but  the  principal  point  that 
was  argued  was,  whether  the  widow  of  the  testator  was  entitled  both 
to  dower,  and  also  to  the  provision  made  for  her  by  the  will. 

Mr.  Saurin  and  Mr.  Daniel,  for  the  plaintiff. 

The  Solicitor- General,  Mr.  Kirwan,  and  Mr.  Conmee,  for  the 
defendant. 

Lord  Chancellor  [Lord  Redesdale]  (after  going  through  the  ex- 
ceptions, and  observing  on  the  third  exception,  that  the  practice  here 
had  always  been  for  the  master  to  compute  interest  on  legacies,  though 
the  decree  (contrary  to  the  usual  form  in  England)  had  not  contained 
an  express  direction  for  the  purpose :  and  therefore  that  the  direction 
to  take  an  account  of  the  legacies  must  be  understood  in  this  country 
to  include  an  account  of  interest)  proceeded  :  — 

In  the  discussion  of  this  case  it  occurred  as  a  matter  of  doubt,  how 
far  the  will  imposed  a  condition  on  Mrs.  Burke  with  respect  to  her 
dower ;  whether  she  could  claim  under  the  will,  and  have  her  dower 
also.  This  question  has  been  fully  argued ;  all  the  cases  which  have 
occurred  on  the  subject  have  been  looked  into  with  accuracj'  and  atten- 
tion ;  and  the  result  of  the  consideration  which  I  have  given  to  the  cases 
decided  at  law  and  in  equity,  is,  that  I  conceive  Mrs.  Burke  is  not  pre- 
cluded of  any  demand  of  dower,  except  with  respect  to  the  demesne 
and  house  and  garden,  which  is  given  to  her  with  a  certain  degree  of 
benefit,  that  is,  at  a  rent  which  I  presume  to  be  considerably  below  the 
actual  value.     The  will  gives  all   the   estates  to  trustees  on   certain 
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trusts,  the  objects  of  which  are,  first  to  paj'  debts,  and  then  legacies ; 
applying  first  the  general  personal  estate,  whatever  it  might  be.  Not- 
withstanding that  direction,  and  though  it  applies  generally'  to  every 
part  of  the  testator's  real  property,  the  subsequent  part  of  the  will 
demonstrates  that  he  did  not  mean  that  his  house  and  demesne  should 
be  sold  or  mortgaged ;  for  then  his  intention  as  to  his  wife  could  not 
take  place  ;  and  therefore,  unless  absolutely  necessary  for  the  purpose  of 
discharging  the  debts  of  the  testator,  it  is  clear  that  the  house  and  demesne 
could  not  be  sold  during  her  life.  Certainly  they  could  not  be  sold  to 
discharge  the  legacies  ;  for  that  would  defeat  the  intention  of  the  tes- 
tator in  favor  of  his  wife,  and  that  intention  appears  as  strong  as  his 
intention  in  favor  of  the  legatees :  and  in  the  part  of  the  will  containing 
the  devise  to  the  wife,  and  to  Mr.  Birmingham,  who  now  claims  the 
fee,  the  testator  appears  clearl3',  b}-  sufHcient  words,  to  have  excluded 
his  house  and  demesne  from  the  immediate  general  disposition,  except 
the  rent  to  be  reserved  in  the  lease  to  his  wife.  If  a  sale  had  been 
necessary  even  for  payment  of  debts,  that  sale  must  have  been  subject 
to  the  lease  to  the  wife,  if  sufficient  could  have  been  so  produced  to  pay 
the  debts.  The  will,  having  given  such  direction  with  respect  to  the 
enjoyment  of  the  house  and  demesne  by  the  wife,  devises  the  rest  of  the 
property  to  John  Birmingham  for  life,  remainder  to  Nicholas  Birming- 
ham, his  son,  in  fee,  expresslj'  subject  to  the  paj'ment  of  the  debts  and 
legacies  aforesaid.  This  is  a  clear  demonstration  of  the  intent  of  the 
testator  that  the  property  so  devised  was  the  property  which  he  in- 
tended should  be  speciallj'  subject  to  his  debts  and  legacies  :  it  is  clear 
besides,  from  a  general  view  of  the  will,  that  he  meant  to  exempt  the 
house  and  demesne,  and  that  he  had  no  idea  that  his  other  property 
would  not  be  sufficient.  I  think  therefore  on  the  whole  of  the  case,  that 
the  intention  of  the  testator  was  to  charge  his  debts  and  legacies  on  the 
rest  of  his  property,  exclusive  of  the  house- and  demesne,  so  far  as  they 
were  intended  as  a  benefit  to  his  wife,  that  is,  subject  to  the  lease  in  her 
favor :  he  meant  that  she  should  enjoy  them  during  her  life,  paying  a 
rent ;  after  her  death,  that  they  should  go  with  the  rest  of  the  property, 
as  the  rent  would  go  during  her  life.  This  is  not  expressed  in  clear 
terms  ;  but  it  is  to  be  collected  from  the  whole  will,  as  the  clear  inten- 
tion of  the  testator. 

Then  the  question  arises,  whether  Mrs.  Burke  can  claim  her  dower 
out  of  the  whole,  and  at  the  same  time  take  this  benefit  under  the  will. 
It  is  insisted  on  one  side,  that  the  disposition  made  by  the  will  demon- 
strates the  intention  of  the  testator  to  give  her  this  benefit,  in  lieu  and 
satisfaction  of  dower ;  and  on  the  other,  it  is  contended  that  whatever 
color  former  decisions  on  this  subject  may  have  given  to  this  construc- 
tion of  the  will,  the  latter  decisions  have  run  a  different  way ;  and  that 
a  widow  was  not  to  be  deemed  excluded  from  her  claim  of  dower,  merely 
by  a  bequest  to  her  of  part  of  the  estate  of  which  she  was  dowable,  or 
of  an  interest  arising  out  of  the  estate.  The  argument  went  very  far 
on  that  subject ;  for  the  extent  of  it  seemed  to  be  that  no  bequest  could 
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be  deemed  in  bar  of  dower,  without  express  words  ;  and  that  the  widow 
ought  not,  in  any  case,  without  express  words  of  exclusion,  to  be  put 
to  her  election.     I  think  that  position  cannot  be  sustained. 

The  general  rule  is,  that  a  person  cannot  accept  and  reject  the  same 
instrument :  and  this  is  the  foundation  of  the  law  of  election,  on  which 
courts  of  equity,  particnlarlj',  have  grounded  a  variety  of  decisions,  in 
cases  both  of  deeds  and  of  wills  ;  though  principally  in  cases  of  wills ; 
because  deeds,  being  generally  matter  of  contract,  the  contract  is  not 
to  be  interpreted  otherwise  than  as  the  consideration  which  is  expressed 
requires :  and  voluntarj-  deeds  are  generally  prepared  with  greater 
deliberation,  and  more  knowledge  of  pre-existing  circumstances,  than 
wills,  which  are  often  prepared  with  less  care,  and  by  persons  unin- 
formed of  circumstances,  and  sometimes  ignorant  of  the  effect  even  of 
the  language  which  they  use.  In  wills,  therefore,  it  is  frequentl}'  neces- 
sary to  consider  the  general  purport  of  the  disposition,  in  order  to 
extract  from  it  what  is  the  intention  of  the  testator.  The  rule  of  elec- 
tion, however,  I  take  to  be  applicable  to  every  species  of  instrument, 
whether  deed  or  will,  and  to  be  a  rule  of  law  as  well  as  of  equity ;  and 
the  principal  reason  why  courts  of  eqnitj'  are  more  frequently  called 
upon  to  consider  the  subject  (particularlj-  as  to  wills)  than  courts  of 
law,  I  apprehend  is,  that  at  law,  in  consequence  of  the  forms  of  pro- 
ceeding, the  party  cannot  be  put  to  elect :  for  in  order  to  enable  a  court 
of  law  to  apply  the  principle,  the  party  must  either  be  deemed  concluded, 
being  bound  by  the  nature  of  the  instrument,  or  must  have  acted  upon 
it  in  such  a  manner  as  to  be  deemed  concluded  bj-  what  he  has  done : 
that  is,  to  have  elected.  This  frequently  throws  the  jurisdiction  into 
equity,  which  can  compel  the  party  to  make  an  election,  and  not  leave 
it  uncertain  under  what  title  he  may  take.  Courts  of  equity  also  act 
with  respect  to  infants  in  a  manner  in  which  courts  of  law  cannot  act. 
Tiie  modes  of  proceeding  also  in  courts  of  law  frequently'  throw  these 
questions  into  courts  of  eqnitj',  especially  where  there  may  be  a  legal 
light  to  sue  at  law  under  one  title,  wholly  independent  of  the  other, 
which  maj'  be  a  title  merely  equitable. 

The  rule  of  election  seems  to  me  to  applj'  to  every  species  of  right ; 
and  I  cannot  find  that  the  right  of  dower  is  more  protected  than  any 
other.  There  is  no  reason  why  it  should :  on  the  contraiy,  the  Legisla- 
ture has  demonstrated  its  feelings  on  the  subject,  bj'  the  Statute  which 
enables  the  barring  dower  by  provisions  before  marriage :  and  this  con- 
struction has  been  extended  to  infants  marrying ;  and  courts  of  equity 
have  extended  the  bar  to  contracts  made  on  behalf  of  infants  without 
actual  jointure,  as  in  Drury  v.  Drury.  But  I  apprehend  there  is  no 
difference  in  principle  in  the  decisions  of  the  courts.  The  question  has 
been  decided  in  courts  of  law  with  respect  to  dower,  wherever  the  form 
of  the  proceeding  admitted  of  such  decision.  In  3  Leon.  273,  where  a 
provision  in  bar  of  dower  was  made  for  the  wife  after  marriage,  and 
consequently  she  was  not  bound  to  accept  it ;  it  was  held  that  if  the 
wife  agreed  to  such  a  provision,  by  entry  after  the  death  of  the  husband, 


SECT.  VI.]  BIRMINGHAM   V.   KIRWAN.  699 

she  might  be  barred  in  a  writ  of  dower  bj'  plea  quod  intrando  agre- 
avit;  that  is,  her  election  bound  her,  though  the  agreement  did  not. 
On  the  other  hand,  it  has  also  been  determined  in  a  court  of  law,  Cro.  Eliz. 
128,  Gosling  v.  Warhurton  and  another,  that  if  the  wife  brings  a  writ 
of  dower  and  recovers,  she  shall  be  barred  of  her  right  of  entry  for  a 
rent-charge  devised  in  lieu  of  dower,  because  it  was  against  the  intention 
of  the  will  she  should  have  both,  and  the  acceptance  of  one  is  a  waiver  of 
the  other.  A  court  of  law  therefore  will  take  notice  of  a  provision  made  for 
a  wife  ;  and  if  made  in  bar  of  dower,  and  she  should  claim  it  after  re- 
coverj-  in  a  writ  of  dower,  the  court  of  law  will  hold  her  barred  by  that 
proceeding  from  claiming  the  provision  made  in  bar  of  the  dower  so 
recovered.  In  these  cases  the  acts  of  the  wife  had  declared  her  elec- 
tion ;  and  having  declared  her  election,  and  proceeded  upon  it  in  the 
one  case  bj'  entrj',  and  in  the  other  by  act  on  record,  she  was  deemed 
bj-  her  own  act  to  have  put  an  end,  in  the  first  case  to  her  claim  of 
dower,  in  the  other  to  her  claim  of  the  rent-charge  given  in  bar  of 
dower.  However  it  is  obvious  that  in  a  variet3'  of  instances  the 
justice  of  such  a  case  cannot  be  reached  in  a  court  of  law,  and  the  in- 
terference of  a  court  of  equity  becomes  therefore  necessary. 

The  principle  then  that  the  wife  cannot  have  both  dower  and  what  is 
given  in  lieu  of  dower,  being  acknowledged  at  law  as  well  as  in  equit}', 
the  only  question  in  such  cases  must  be,  whether  the  provision  alleged 
to  have  been  given  in  satisfaction  of  dower,  was  so  given,  or  not :  if  the 
provision  results  from  contract,  the  question  will  be  simply,  whether 
that  was  part  of  the  contract :  but  if  the  provision  be  voluntary,  a  pure 
gift,  the  intention  must  either  be  expressed  in  the  form  of  the  gift,  or 
must  be  inferred  from  the  terms  of  it.  It  is  however  to  be  collected 
from  all  the  cases,  that  as  the  right  to  dower  is  in  itself  a  clear  legal 
right,  an  intent  to  exclude  that  right  by  voluntary  gift,  must  be  demon- 
strated either  by  express  words,  or  by  clear  and  manifest  implication. 
If  there  be  anything  ambiguous  or  doubtful,  if  the  court  cannot  say  that 
it  was  clearly  the  intention  to  exclude,  then  the  averment  that  the  gift 
was  made  in  lieu  of  dower  cannot  be  supported ;  and  to  make  a  case 
of  election,  that  is  necessary,  for  a  gift  is  to  be  taken  as  pure,  until  a 
condition  appear.  This  I  take  to  be  the  ground  of  all  the  decisions. 
Hitchin  V.  Hitchin,  Free.  Chan.  133,  proceeds  clearly  on  this  ground, 
and  all  the  cases  seem  to  have  followed  it ;  andthe  only  question  made 
in  all  the  cases  is,  whether  an  intention  not  expressed  by  apt  words, 
could  be  collected  from  the  terms  of  the  instrument.  Cases  of  this 
description  can  be  used  only  to  assist  the  judgment  of  the  court,  in 
deciding  what  may  be  deemed  sufficient  manifestation  of  intention  ;  and 
the  result  of  all  the  cases  of  implied  intention  seems  to  be,  that  the  in- 
strument must  contain  some  provision,  inconsistent  with  the  assertion 
of  a  right  to  demand  a  third  of  the  lands,  to  be  set  out  by  metes  and 
bounds,  &c.  That  is  the  ground  on  which  Lord  Camden  decided  the 
case  of  ViUareal  v.  Lord  Qalway,  Ambl.  682  :  the  case  is  not  clearly 
reported,  but  my  recollection  of  the  manner  in  which  it  has  always  been 
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treated  is,  that  the  claim  of  the  annuitj*  was  considered  as  utterlj-  in- 
consistent with  the  claim  of  dower ;  that  the  directions  in  the  will  with 
respect  to  the  management  of  the  whole  estate,  the  payment  of  the 
annuity,  and  the  accumulation  during  the  minority  of  the  child,  were 
inconsistent  with  the  setting  out  a  third  part  of  the  estate  by  metes  and 
bounds :  and  therefore  Lord  Camden  thought  the  implication  manifest, 
that  the  testator  did  intend  the  annuity  as  a  provision  in  bar  of  dower. 

Now,  in  the  present  case,  it  is  clear  that  the  assertion  of  a  right  of 
dower,  as  to  the  house  and  demesne,  would  be  inconsistent  with  the 
dispositions  of  the  house  and  demesne,  contained  in  the  will;  and 
therefore  Mrs.  Burke  cannot  have  both.  The  house  and  demesne  are 
devised,  with  the  rest  of  the  estate,  to  trustees ;  that  devise,  taken 
simply,  might  be  subject  to  the  widow's  right  of  dower;  but  it  is 
coupled  with  a  direction,  that  she  shall  have  the  enjoyment  of  the  house 
and  demesne,  paying  a  rent  of  13s.  per  acre,  which  must  be  out  of  the 
.whole.  Then  follow  directions  that  she  shall  keep  the  house  and  demesne 
in  repair,  that  she  shall  not  alien  except  to  the  persons  in  remaindei' ; 
directions  which  apply  to  the  whole  of  the  house  and  demesne,  and 
could  not  be  considered  obligations  on  a  person  claiming  title  by  dower. 
It  was  clearly,  therefore,  the  intention  of  the  testator  that  the  wife  should 
enjoy  the  whole  of  the  house  and  demesne,  under  a  right  created  by  the 
will ;  and  not  part  of  it,  under  a  right  which  she  had  previously  had, 
and  part  under  the  will.  If  she  brought  a  writ  of  dower  against  the 
trustees,  as  devisees  in  respect  of  the  house  and  demesne,  and  was  to 
have  a  third  part  set  out  to  lier,  they  could  not  execute  the  trust 
reposed  in  them,  of  permitting  her  to  enjoy  the  whole  under  the  will, 
one-third  being  recovered  from  them  ;  nor  could  they  reserve  an  acre- 
able  rent  on  the  whole,-  and  of  the  rent  to  be  reserved  she  could  not 
have  dower :  so  that  she,  admitting  the  right  of  the  trustees  to  the 
whole  (which  she  must  do  for  the  purpose  of  having  the  demise  made 
to  her  under  the  will),  must  yet  dispute  their  title  as  to  one-third,  if  slie 
claims  dower  of  the  house  and  demesne.  If  she  had  entered  on  tlie 
whole  of  the  house  and  demesne  under  a  lease  from  the  trustees, 
before  suing  her  writ  of-dower,  she  must  have  demanded  dower  against 
her  own  title,  and  avoided  the  lease  as  to  one-third.  As  to  the  house 
and  demesne,  therefore,  the  question  seems  clear. 

Then  comes  the  question,  whether  tlie  implication  extends  to  the 
rest  of  the  estate?  I  cannot,  on  the  whole  of  the  case,  think  the  testa- 
tor has  sufflcientlj'  manifested  an  intent  that  this  beneficial  interest  in 
the  house  and  demesne,  given  upon  a  reserved  rent,  and  under  certain 
conditions,  should  be  considered  as  a  bar  of  dower  out  of  the  rest  of  the 
estate :  the  will  may  be  perfectly'  executed  as  to  all  other  purposes, 
without  injurj-  to  the  claim  of  dower,  with  respect  to  the  rent  of  tlie 
estate  ;  it  may  be  mortgaged  or  sold,  subject  to  that  claim.  Certainh' 
it  would  not  sell  for  so  large  a  sum  of  money  as  if  the  claim  did  not 
exist ;  but  it  is  manifest  that  the  testator  had  no  conception  of  any 
deficiency',  that  he  considered  his  property  amply  sufficient  to  answer 
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all  the  purposes  of  his  will.    On  the  whole,  therefore,  I  think  there  is 
not  suflScient  to  exclude  her  from  dower  as  to  the  rest  of  the  estate. 

Note.  —  The  dictum  in  this  case,  that  acceptance  of  a  legacy  given  in  lieu  of  dower 
is  a  Jegal  bar  to  a  writ  of  dower,  was  followed  in  Kennedy  v.  Mills,  13  Wend.  553 
(1835),  and  Davison  v.  Davison,  3  Green,  235  (1836).     Quoere  iamen. 

The  presumption  that  a  legacy  to  a  wife  is  in  addition  to,  and  not  in  lieu  of  dower, 
has  been  generally  reversed  in  the  several  United  States  by  Statute.  See  Stimson, 
Amer.  Stat.  Law,  §  3244. 

On  the  common  law  doctrine  see  2  Scrib.  Dow.  c.  16,  and  on  the  right  under  the 
various  Statutes  to  claim  dower  on  land  conveyed  by  the  husband  in  his  lifetime  not- 
withstanding acceptance  of  a  legacy,  see  Id.  adfimem. 

On  election  by  an  insane  widow,  see  Van  Steemvyek  v.  WasKbum,  59  Wis.  483 
(1844). 

A  legacy  given  in  lieu  of  dower  has  precedence  over  other  legacies.  Davenhill  v. 
Fletcher,  Ambl.  244  (1754)  ;   Towle  v.  Swasey,  106  Mass.  100  (1870). 

Interest  of  Widow  before  As.signment.  She  has  no  freehold,  she  cannot 
enter,  and  she  has  no  interest  which  can  be  assigned  at  law  or  taken  in  execution  ;  but 
in  equity  her  interest  can  be  assigned  or  taken  for  her  debts.     See  2  Scrib.  Dow.  c.  2. 

After  assignment  the  widow  is  regarded  as  m  by  her  husband,  and  as  continuing 
his  seLsin,  and  not  as  taking  her  seisin  from  the  heir  ;  therefore  a  disseisee  could  enter 
into  the  land  which  had  been  assigned  as  dower  to  the  widow  of  the  disseisor,  whereas 
before  assignment  he  could  not  have  entered,  but  would  have  been  put  to  his  action, 
inasmuch  as  the  descent  had  tolled  the  entry.  Lit.  §  393.  In  like  manner,  if  the  heir 
died  during  the  lifetime  of  the  widow,  then  upon  the  widow's  death  the  land  which 
had  been  assigned  to  her  went,  not  to  his  heir,  but  to  the  person  who  was  then  the 
heir  of  the  husband  ;  ttat  is,  although  before  assignment  the  heir  be  seised  in  fee,  yet 
after  the  assignment  he  has  not  even  a  possessio  fratris.  So  on  assigning  dower  the 
heir  cannot  limit  a  remainder  at  the  same  time.  The  widow,  however,  holds  of  the 
heir.     See  2  Scrib.  Dow.  c.  30. 

After  assignment  the  widow  is  entitled,  against  her  husband's  executor,  to  em- 
blements, and  yet  on  her  death  her  executor  is  entitled  to  emblements  against  the  heir. 
This  latter  right  was  confirmed  by  the  St.  of  Merton  (1235),  u.  2.  See  2  Inst.  80,  81. 
In  other  respects  her  rights  and  duties  are  like  those  of  any  other  tenant  for  life.  It 
has  been  doubted,  however,  whether  a  widow  can  enter  for  breach  of  a  condition  in  a 
lease  for  years  made  by  her  husband,  but  it  would  seem  that  the  St.  of  32  Hen.  VIII. 
c.  34,  should  be  construed  so  as  to  include  her.  See  1  Roper,  Husb.  and  W.  (2d  ed.) 
425,  Jacob's  note. 

Assignment.  The  widow  is  entitled  to  have  a  thii-d  of  her  husband's  land 
assigned  to  her  where  that  is  possible  ;  and  dower  so  assigned  is  said  to  be  assigned 
according  to  common  right.  Such  assignment  may  be  by  parol,  may  be  made  by  an 
infant,  and  may  be  made  by  any  tenant  of  the  freehold,  although  he  be  in  by  wrong, 
if  it  be  made  to  the  widow  really  entitled.  A  widow  to  whom  land  has  been  so 
assigned,  if  evicted  by  a  title  paramount  to  her  husband's,  can  claim  to  be  re-endowed. 

■The  widow,  if  of  full  age,  can  agree  with  the  heir  that  dower  shall  be  assigned 
to  her  in  some  other  mode  ;  e.  g.,  a  moiety  or  a  quarter  may  be  set  off  to  her  ;  this  is 
called  an  assignment  against  common  right". 

If  such  an  assignment  be  of  an  estate  in,  or,  like  a  rent,  an  interest  out  of  land  of 
which  the  widow  is  dowable,  it  is,  though  against  common  right,  still  an  assignment  of 
dower,  as  distinguished  from  a  conveyance,  and  it  may  be  made  by  parol  ;  and  if 
accepted  and  enjoyed  by  the  widow,  it  binds  her,  but  if  made  by  one  wrongly  in  pos- 
session, it  does  not  bind  the  true  heir  ;  and  semble  an  assignment  against  common  right 
made  by  an  heir  while  an  infant  does  not  bind  hira.     See  2  Scrib.  Dow.  c.  4. 

If  a  widow  takes  her  dower  by  assignment  against  common  right,  and  is  evicted  by 
paramount  title,  she  is  not  entitled  to  be  re-endowed  in  other  land  ;  but  this  will  not 
prevent  her  from  claiming  a  life  estate  in  one  third  of  the  land  from  which  she  has 
been  evicted,  as  her  dower  at  common  law  in  that  land.    See  2  Scrib.  Dow.  o.  29. 
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Remedies.  At  cmnmon  law  the  remedy  was  by  a  writ  of  dower  iinde  nihil  habet, 
or  a  writ  of  right  of  dower  ;  both  were  real  actions  :  the  former  was  used  when  no 
dower  had  been  assiigned,  and  the  latter  when  part  had  been  already  assigned. 

The  remedy  in  equity  took  the  place  of  the  common  law  action  in  most  cases  in 
England.  The  jurisdiction  in  equity  seems  to  be  based  upon  the  right  to  an  account 
between  persons  together  interested  in  land. 

In  the  United  States  the  remedies  to  recover  dower  are  regulated  by  Statute. 

In  determining  the  value  of  land  for  the  purpose  of  assigning  or  estimating  dower,  — 

A.  As  against  the  heir  or  devisee,  the  value  is  taken  as  of  the  time  of  the  assign- 
ment, i.  «.,  the  heir  is  not  allowed  for  his  improvements.  Co.  Lit.  32  a.  Larrowe  v. 
Beam,  10  Ohio,  498,  507  (1841).    See  2  Sorib.  Dow.  (2d  ed.)  595-598. 

B.  As  against  the  husband's  alienee  the  same  rule  prevails  in  England,  Doe  d. 
Riddell  v.  Gfrinwell,  1  Q.  B.  682  (1841).  But  in  the  United  States  the  widow  is  not 
allowed  to  benefit  from  improvements  made  by  her  husband's  alienee,  Powell  v. 
Monson  Manufacturing  Co.,  3  Mason,  347  (1824)  ;  she  is,  however,  usuallj'  allowed  to 
benefit  from  the  increase  of  value  caused  by  extrinsic  circumstances,  Thompson  v. 
Morrow,  5  S.  &  R.  289  (1819).  But  see  cases  contra  collected  2  Scrib.  Dow.  (2d  ed.) 
628-634.  As  to  deterioration  while  in  the  hands  of  the  husband's  alienee,  see  Id. 
634-636. 

When  property  is  indivisible,  the  vridow  is  dowable  of  the  rents  and  profits  ;  and 
sometimes  by  Statute,  and  often  by  agreement,  a  money -myment  is  made  to  the  widow 
in.  lieu  of  dower. 

The  eflfect  of  divorce  on  dower  is  largely  regulated  by  statute.  See  Tiffany,  Real 
Prop.,  §  194;  Van  Cleaf\.  Burns,  133  N.  Y.  640  (1892). 

As  to  jointures,  see  1  Tiffany,  §  193.    As  to  homestead  rights,  see  Id.  §§  213-216. 


